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Introduction from the FIDE 2020 Board

It was in a small pub in Tallinn in 2012, late at night, that a group of Dutch jurists visiting
the bi-annual Congress of the International Federation for European Law (FIDE) in Estonia,
brought up the bold idea of bringing FIDE to The Netherlands. Eight years later, the
Netherlands Association of European Law (NVER), has the honour of welcoming the
members of FIDE in The Hague at the XXIX FIDE Congress. Or rather: welcoming them
back to The Hague. Twice before did the FIDE convene in the Dutch seat of government:
in 1963 and in 1984. Much like the European Union (EU) itself, The Hague has changed
since 1984. It has grown, its skyline has been transformed and its position as an international
city of peace and justice consolidated, also with the presence of Europol and Eurojust.

The impact of FIDE as an organisation, and of its members, on the development of
European law has been well-documented.1 From the outset FIDE formed a unique
transnational network bringing together key actors who stood at the basis of the ‘new legal
order’,2 who shaped European law as a discipline in its own right, and who legitimised the
Court’s “‘constitutional’ understanding of European Law” at its early conferences in The
Hague (1963) and Paris (1965).3

Whereas in the early 1960s European lawhad yet to achieve its full potential, participants
of the 1984 Congress may have considered primacy and direct effect as largely settled, as
the European Communities were to embark on Jacques Delors’ internal market project.
At the same time, they would not have imagined the exponential growth in services and
the exciting, yet also disruptive, effects of the internet and new technology. In 2020, after
years of crises that have shaken the EU to its very foundations, it seems once again in need
of FIDE to act as “the wheeling flank of the army of European jurists”,4 to understand,
explain and defend a Union that is based on the rule of law and, notably, on common

1 J. Laffranque, ‘FIDE – Uniting Great Minds of European Law: 50 Years of the International Federation for
European Law’, Juridica International XVIII, 2011, pp. 173-181. See for example also S. Lee Mudge and A.
Vauchez, ‘Building Europe on a Weak Field: Law, Economics, and Scholarly Avatars in Transnational
Politics’, AJS Vol. 118, No. 2, 2012, pp. 449-492. The Spanish FIDE 2010 organisation did a fantastic job in
makingmuch of the FIDE archive accessible to itsmembers: www.fide-europe.org/members-login/, visited
1 February 2020.

2 Judgment of 5 February 1963, Case 26/62, NV Algemene Transport-en Expeditie Onderneming van Gend
and Loos v Netherlands Inland Revenue Administration, ECLI:EU:C:1963:1.

3 M. Rasmussen, Establishing a Constitutional Practice of European Law: The History of the Legal Service
of The European Executive, 1952-65, Contemporary European History Vol. 21, No. 3, 2012, p. 395.

4 A. de Vreese, Droit communautaire et droit national, 14 Cahiers de Bruges, Vol. 14, No. 399, 1965, quoted
in A. Vauchez, Brokering Europe: Euro-Lawyers and the Making of a Transnational Polity, Cambridge,
Cambridge University Press, 2015, p. 137.
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values the members of FIDE hold dear. In our modern society, European cooperation is
not just an option; it is a necessity.

In keeping with good practice and tradition, the XXIX FIDE Congress addresses three
main topics for which distinguished General Rapporteurs have been invited to draft a
questionnaire on the current relevant legal issues on a European and national level.
Rapporteurs from the FIDE Members Associations and prominent experts from the EU
institutions have responded with country and institutional reports. Based on this input,
the General Rapporteurs compiled a General Report on each topic. You will find all the
reports in the FIDE XXIX Congress Publications

While in the early days the Commission’s Legal Service would ask FIDE to report on
certain questions,5 the current selection of the three main topics is the result of lively
discussions. The organisers of the FIDE XXIX Congress took advantage of valuable
contributions from the FIDE Steering Committee, by bringing together the Netherlands
academic community and benefiting greatly from the input from practitioners, as well as
FIDE members, colleagues and friends in the European Institutions and Member States.
The three topics under discussion at the FIDE 2020 Congress revisit some of the classic
tenets of EU law, whilst bringing to the table new questions that are triggered by the needs
of modern society. Our aim has been to appeal to both specialists and general EU lawyers.

The topics that were selected for the FIDE 2020 Congress are the following:
1. National Courts and the Enforcement of EU Law: The Pivotal Role of National Courts

in the EU Legal Order
2. TheNewEUData ProtectionRegime: SettingGlobal Standards for theRight to Personal

Data Protection
3. EU Competition Law and the Digital Economy: Protecting Free and Fair Competition

in an Age of Technological (R)evolution

The XXIX FIDE Congress Publications are the result of the work of a great variety of EU
jurists who, in true European spirit, joined efforts to provide the General Rapporteurs with
answers to their questionnaires in various national reports. TheGeneral Rapporteurs have
compared, evaluated and brought together the insights from the national reports in their
General Reports. Together with the institutional reports written by experts from the
Institutions, and a special report on the EFTA Court, the Congress Publications thus
present the state of the art on the three topics of the XXIX FIDE Congress.

EU law cannot be considered in isolation. To foster a multidisciplinary law-in-context
approach, European thinkers from other disciplines – historians, political scientists and
economists–have been actively invited to contribute to sessions of theXXIXFIDECongress
to reflect on the way ahead. After years of turmoil, the question poses itself: will Europe

5 Rasmussen, 2012, p. 384.
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muddle through, or is there reason to hope for a new European réveil? For a Europe that
can lead the way in a Green Revolution, that remains a champion of fundamental rights
protection and that fosters growth and innovation?

The FIDE 2020 Congress also looks at the critical role national and European judges
– who in many Member States function under increased scrutiny and pressure – play in
safeguarding the very foundations upon which our legal order was built: the values listed
in the Treaty on European Union.

The book that you are currently holding – or reading off your screen – serves to prove
that FIDE cherishes tradition but embraces the future. From the outset, we have sought
to involve a new generation of European lawyers. Renaming the PhD seminar as the ‘Young
FIDE Seminar’ reflects the ambition to draw in young EU lawyers from a broad range of
professional backgrounds. For the first time also young rapporteurs have been asked to
report to the FIDE Congress on the discussions at the Young FIDE Seminar.

We are delighted that oncemore theXXIXFIDECongress Publicationswill be available
to the general public through open access. We extend a heartfelt thank you to all our
rapporteurs, our editors and our publisher for making this publication possible. Likewise,
we would like to take this opportunity to thank all the volunteers, speakers, sponsors, our
Congress Bureau and all those who have in one way or the other contributed to the
realisation of the XXIX FIDE Congress in The Hague. We hope that FIDE will continue
to inspire, to unite and to prepare for a common European future.

The FIDE 2020 Board

Corinna Wissels (President), Member of the Administrative Jurisdiction Division of the
Dutch Council of State
Marleen Botman (Social Programme Officer), Attorney-at-law at Pels Rijcken and
Droogleever Fortuijn
Herman van Harten (Secretary General), Judge at the District Court of The Hague
Marlies Noort (Treasurer), Agent before the Court of Justice of the EU, Dutch Ministry
of Foreign Affairs
Jorrit J. Rijpma (Scientific ProgrammeOfficer), JeanMonnet Professor, Leiden Law School
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Introduction from the Editors

We are very honoured to present to you this volume regarding topic 1 of the XXIX FIDE
Congress. This topic addresses the role of national courts in the enforcement of EU law
within the Member States. It lies therefore at the very heart of the Union legal order and
its relationship with the national legal systems.

To our knowledge, this volume gives the most extensive and thorough take of the
temperature of EU law at the national level in recent years. The picture that emerges is
varied and colourful but nonetheless demonstrates the existence of a mature and coherent
legal system within the EU. This volume provides the reader with a wealth of information
regarding the translations by the national judiciary of the most fundamental principles of
EU law such as consistent interpretation, direct effect, supremacy, effective judicial
protection and the system of preliminary references. We hope that this volume will
constitute a goldmine for comparative and EU lawyers.

This volume could never have come to life without the highly appreciated contributions
by General Rapporteur Professor Michael Dougan and Institutional Rapporteur
Advocate-General Bobek. Thank you very much. We are also grateful to all national
rapporteurs making it possible to get a full picture of the law and practice as this stands
today in the Member States. Working with you has been a delightful experience and we
would like to thank you for bearing with our demands and suggestions but still giving you
the autonomy – like EU law in relation to the national legal systems – to draft your national
reports as desired. To us, the result nicely matches the colourful and diverse nature of the
EU itself.

To end, our special thanks and gratitude are due to Maartje de Wit and Guus de Vries
for their valuable assistance during the editing progress. And, to the reader: happy reading!

Marleen Botman, Attorney-at-law at Pels Rijcken and Droogleever Fortuijn, and affiliated
to the Law Faculty of the VU University Amsterdam.
Jurian Langer, agent before the Court of Justice of the EU and head of the EU litigation
team at theDutchMinistry of ForeignAffairs and Professor of European Law, Law Faculty,
Groningen University.
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IntroductionduComitéDirecteurduCongrès

de la FIDE 2020

C’est dans un petit bar á Tallinn en 2012, tard dans la nuit, qu’un groupe de juristes
néerlandais, en visite au congrès biennal de la Fédération Internationale pour le Droit
Européen (FIDE) se tenant en Estonie, a évoqué l’idée audacieuse d’organiser ce congrès
au Pays-Bas. Huit années plus tard, l’Association Néerlandaise de Droit Européen (NVER
– Nederlandse Vereniging voor Europees Recht) a l’honneur d’accueillir les membres de
la FIDE à La Haye pour la vingt-neuvième édition de ce congrès ou, plus exactement, de
les accueillir à nouveau à La Haye. En effet, la FIDE s’est déjà réunie deux fois dans la ville
où siège le gouvernement néerlandais: en 1963 et en 1984. À l’instar de l’Union elle-même,
La Haye a changé depuis 1984. Elle a grandi, sa skyline s’est transformée et sa position de
ville internationale de la paix et de la justice s’est consolidée, notamment avec la présence
d’Europol et Eurojust.

L’influence de la FIDE, tant l’organisation elle-même que ses membres, sur le
développement du droit européen est bien connue1. Dès son commencement, la FIDE a
formé un réseau transnational unique rassemblant les acteurs clef qui ont constitué la base
du « nouvel ordre juridique »2, façonné le droit européen en une véritable discipline
autonome et légitimé, lors des premières conférences à La Haye en 1963 et Paris en 1965,
« l’interprétation constitutionnelle du droit européen » retenue par la Cour de justice3.

Si au début des années 1960, le droit européen n’avait pas encore atteint son plein
potentiel, les personnes participant au congrès de 1984 considéraient certainement que
les principes de l’effet direct et de la primauté étaient bien établis au moment même où les
Communautés européennes s’embarquaient sur le projet, initié par Jacques Delors, de
marché intérieur. En revanche, ils n’auraient pas pu imaginer la croissance exponentielle
dans les services et les effets aussi formidables que perturbants d’Internet et des nouvelles
technologies. En 2020, après les années de crise qui ont fait trembler les fondations mêmes
de l’Union, il semble que celle-ci ait à nouveau besoin que la FIDE agisse comme « l’aile

1 J. Laffranque, « FIDE – Uniting Great Minds of European Law: 50 Years of the International Federation
for European Law », Juridica International XVIII, 2011, p. 173 à 181. Voir également S. Lee Mudge et A.
Vauchez, « Building Europe on a Weak Field: Law, Economics, and Scholarly Avatars in Transnational Pol-
itics », AJS Vol. 118, n° 2, 2012, p. 449 à 492. L’équipe organisant le Congrès de la FIDE en Espagne a fait
un travail remarquable en rendant une grande partie des archives de la FIDE accessible à ses membres:
https://www.fide-europe.org/members-login/, page consultée le 1er février 2020.

2 Arrêt du 5 février 1963, van Gend and Loos (26/62, EU:C:1963:1).
3 M. Rasmussen, « Establishing a Constitutional Practice of European Law: The History of the Legal Service

of The European Executive, 1952-65 », Contemporary European History Vol. 21 n° 3. 2012, p. 395.
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marchante de l’armée des juristes européens »4, afin de comprendre, expliquer et défendre
une Union fondée sur l’État de droit et notamment sur les valeurs communes qui sont
chères auxmembres de la FIDE.Dans la sociétémoderne, la coopération européenne n’est
pas simplement une option, c’est une nécessité.

Comme le veut la tradition, ce XXIXème Congrès de la FIDE abordera trois sujets
principaux pour lesquels d’éminents rapporteurs généraux ont été invités à rédiger un
questionnaire portant sur les actuelles questions juridiques pertinentes tant au niveau
européen qu’au niveau national. Des rapporteurs issus des associations membres de la
FIDE et des experts éminents issus des institutions de l’Union ont répondu sous la forme
de rapports nationaux et institutionnels. Sur cette base, les rapporteurs généraux ont
préparé un rapport général sur chaque thème. Tous les rapports seront disponibles dans
les présentes publications du XXIXème Congrès de la FIDE.

Alors qu’aux débuts de la FIDE, le service juridique de la Commission lui demandait
de rendre compte de certaines questions5, de nos jours le choix des trois principaux sujets
est le résultat de vives discussions. Les organisateurs du XXIXème Congrès de la FIDE ont
profité des précieuses contributions du comité directeur de la FIDE en rassemblant la
communauté universitaire des Pays-Bas et en tirant un grand avantage de l’apport des
praticiens, de même que des membres de la FIDE, collègues et amis dans les institutions
européennes et les États membres. Les trois thèmes qui seront discutés lors du Congrès
de la FIDE 2020 revisitent certains des thèmes classiques du droit de l’Union tout en y
incluant de nouvelles problématiques qui sont nées des besoins de la société moderne.
Nous avons souhaité faire appel autant aux spécialistes qu’aux généralistes du droit de
l’Union.

Les sujets choisis pour le Congrès de la FIDE 2020 sont les suivants:
1. Les juridictions nationales et l’application du droit de l’Union: le rôle central des

juridictions nationales dans l’ordre juridique de l’Union;
2. Le nouveau régime de protection des données de l’Union: la fixation de normes

mondiales pour le droit à la protection des données à caractère personnel;
3. Le droit de la concurrence de l’Union et l’économie numérique: la protection d’une

concurrence libre et non faussée à l’heure d’une (r)évolution technologique.

Les publications du XXIXème Congrès de la FIDE résultent du travail d’un grand nombre
de juristes de droit de l’Union qui, dans le plus pur esprit européen, ont uni leurs forces
pour répondre dans leurs rapports nationaux aux questionnaires des rapporteurs généraux.
Les rapporteurs généraux ont comparé, évalué et rassemblé les éclairages des différents

4 A. de Vreese, « Droit communautaire et droit national », 14 Cahiers de Bruges Vol. 14, n° 399, 1965, cité
dans: A. Vauchez, «Brokering Europe: Euro-Lawyers and theMaking of a Transnational Polity », Cambridge
University Press, Cambridge, 2015, p. 137.

5 Rasmussen, 2012, p. 384.
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rapports nationaux dans leurs rapports généraux. Avec les rapports institutionnels, rédigés
par des experts des institutions, et un rapport spécial de la Cour AELE, les publications
du Congrès présentent, sous l’éclairage le plus récent, les trois sujets choisis pour le
XXIXème Congrès de la FIDE.

Le droit de l’Union européenne ne peut pas être pris de façon isolée. Pour promouvoir
une approche pluridisciplinaire qui place le droit dans son contexte, des penseurs européens
issus d’autres disciplines – historiens, politologues et économistes – ont été activement
invités à contribuer aux sessions du XXIXème Congrès de la FIDE afin de réfléchir à la
route qui se présente devant nous. Après des années de trouble, une question se pose.
L’Europe continuera-t-elle à avancer en pataugeant ou existe-t-il des raisons d’espérer
qu’un réveil européen ait lieu ? Peut-on espérer une Europe qui montre la voie vers une
révolution écologique, qui demeure une championne de la protection des droits
fondamentaux et qui encourage la croissance et l’innovation ?

Le Congrès de la FIDE 2020 se penche également sur le rôle critique que jouent les
juges nationaux et européens – qui dans de nombreux États membres font l’objet d’un
examen approfondi et d’une pression grandissante – dans la protection des fondements
mêmes sur lesquels notre ordre juridique est construit, à savoir les valeurs énumérées dans
le traité sur l’Union européenne.

Le livre que vous avez entre les mains – ou que vous lisez sur un écran – est la preuve
que la FIDE chérit la tradition tout en embrassant l’avenir. Depuis le commencement de
cette aventure, nous avons cherché à impliquer une nouvelle génération de juristes
européens. Le fait d’avoir renommé le séminaire doctoral en « Young FIDE Seminar »
reflète notre ambition d’attirer de jeunes juristes en droit européen issus de parcours
professionnels variés. De même, c’est la première fois qu’il a été demandé à de « jeunes
rapporteurs » de présenter, lors du Congrès de la FIDE, les discussions qui ont eu lieu lors
du Young FIDE Seminar.

Nous nous réjouissons qu’une fois de plus les travaux du Congrès soient mis à la
disposition du public en accès libre. Nous remercions chaleureusement tous nos
rapporteurs, nos éditeurs et notre maison d’édition pour avoir permis la publication du
présent ouvrage. De même, nous remercions tous les bénévoles, orateurs, sponsors, le
Bureau du Congrès et tous ceux qui, d’une manière ou d’une autre, ont contribué à la
réalisation du XXIXème Congrès de la FIDE à La Haye. Qu’il nous soit permis d’espérer
que la FIDE continuera à inspirer, unifier et préparer un futur européen commun.

Le comité directeur du Congrès de la FIDE 2020

Corinna Wissels (Présidente), membre de la section du contentieux administratif du
Conseil d’État néerlandais
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Marleen Botman (Chargée du programme social), avocate au cabinet Pels Rijcken and
Droogleever Fortuijn
Herman vanHarten (Secrétaire Général), juge au tribunal de première instance de LaHaye
Marlies Noort (Trésorière), agent du ministère néerlandais des affaires étrangères devant
la Cour de justice de l’Union européenne
Jorrit Rijpma (Chargé du programme scientifique), professeur Jean Monnet, faculté de
droit de l’université de Leyde
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Introduction des Editeurs

Nous sommes honorés de vous présenter ce volume qui concerne le premier thème du
XXIXèmeCongrès de la FIDE. Sous ce thème, il est traité du rôle des juridictions nationales
dans l’application du droit de l’Union au sein des États membres. Il s’agit d’une question
qui est au cœur de l’ordre juridique de l’Union et de la relation que celui-ci entretient avec
les systèmes juridiques nationaux.

À notre connaissance, le présent volume donne l’image la plus large et la plus complète
de l’état du droit de l’Union au niveau national au cours des dernières années. Il en ressort
une image variée et colorée démontrant l’existence d’un système juridique cohérent et
mature au sein de l’Union. Ce volume apporte au lecteur de nombreuses informations
concernant la transposition en pratique, effectuée par le pouvoir judiciaire national, des
principes fondamentaux du droit européen que sont le principe de l’interprétation
conforme, l’effet direct, la primauté, la protection juridictionnelle effective et le système
des renvois préjudiciels. Nous espérons qu’il constituera une mine d’or pour les juristes
comparatistes et les juristes en droit de l’Union.

Le présent ouvrage n’aurait jamais pu voir le jour sans les contributions très appréciées
du rapporteur général, le professeur Michael Dougan, et du rapporteur institutionnel,
l’avocat général Bobek. Qu’ils en soient remerciés ici. Nous sommes également
reconnaissants à tous les rapporteurs nationaux qui ont permis d’obtenir une image
complète du droit et de la pratique actuels dans les États membres. Travailler avec vous
fut un véritable plaisir et nous vous remercions d’avoir supporté les suggestions et exigences
que nous avons jugé utile de vous envoyer tout en vous laissant une pleine autonomie – à
l’image du droit de l’Union vis-à-vis des systèmes juridiques nationaux – pour rédiger vos
rapports nationaux dans le sens que vous désiriez. Il nous semble que le résultat reflète la
nature colorée et variée de l’Union elle-même.

Enfin, nous remercions tout particulièrement Maartje de Wit et Guus de Vries pour
leur précieuse assistance pendant le processus d’édition et souhaitons au lecteur une joyeuse
lecture.

Marleen Botman, avocate au cabinet Pels Rijcken and Droogleever Fortuijn et affilié à la
faculté de droit de l’université Vrije Universiteit Amsterdam.
Jurian Langer, agent du ministère néerlandais des affaires étrangères devant la Cour de
justice de l’Union européenne et professeur de droit européen à la faculté de droit de
l’université de Groningue aux Pays-Bas.
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Begrüßung durch das Organisationskomitee

von FIDE 2020

Es war in einer kleinen Kneipe im Jahr 2012 am späten Abend als die Idee geboren wurde,
den FIDE-Kongress in dieNiederlande zu holen. EineGruppe niederländischer Juristinnen
und Juristen, die an dem alle zwei Jahre stattfindenden Kongress der Internationalen
Föderation für Europarecht (FIDE) – in 2012 in Estland – teilnahmen, hatte damals diese
kühne Idee. Acht Jahre später hat die Niederländische Vereinigung für das Europarecht
(NVER) die Ehre, die FIDE-Mitglieder in Den Haag zum XXIX FIDE-Kongress zu
begrüßen.Oder besser: Sie zumerneutenMal inDenHaagwillkommen zuheißen. Zweimal
zuvor tagte FIDE in der Stadt, die gleichzeitig niederländischer Regierungssitz ist: 1963
und 1984. Ähnlich wie die Europäische Union selbst hat sich Den Haag seit 1984 stark
verändert. Die Stadt ist gewachsen, ihre Skyline hat sich gewandelt und sie hat ihre Stellung
als internationale Stadt des Friedens und derGerechtigkeit gefestigt, auch dank der Präsenz
von Europol und Eurojust.

Der Einfluss vonFIDEalsOrganisation sowie von ihrenMitgliedern auf die Entwicklung
des EU-Rechts ist gut dokumentiert.1 Von Anfang an bildete FIDE einen einzigartigen,
länderübergreifendenVerbund, derwichtigeAkteure zusammenbrachte, die amFundament
der “neuen Rechtsordnung”2 arbeiteten, die das Europarecht als eigenständige Disziplin
ausgestalteten und die schließlich das “verfassungsmäßige” Verständnis des Gerichtshofs
vom EU-Recht auf den ersten Konferenzen in Den Haag (1963) und Paris (1965)
legitimierten.3

Währenddas EuroparechtAnfangder 1960er Jahre noch lange nicht sein volles Potential
ausgeschöpft hatte, mögen die Teilnehmerinnen und Teilnehmer des FIDE-Kongresses
von 1984 den Vorrang und die direkte Wirkung des EU-Rechts als weitgehend geklärt
angesehen haben, zu einem Zeitpunkt, an dem die Europäischen Gemeinschaften das
Binnenmarktprojekt von Jacques Delors in Angriff nehmen sollten. Gleichzeitig konnten
sich diese Teilnehmerinnen und Teilnehmer das exponentielle Wachstum im

1 J. Laffranque, ‘FIDE – Uniting Great Minds of European Law: 50 Years of the International Federation for
European Law’, Juridica International XVIII, 2011, S. 173-181. Siehe auch: S. Lee Mudge and A. Vauchez,
‘Building Europe on a Weak Field: Law, Economics, and Scholarly Avatars in Transnational Politics’, AJS
118 (2012), Ausgabe 2, S. 449-492. Die spanische FIDE-Organisation des Jahres 2010 hat hier eine exzellente
Arbeit geleistet, indem sie einen Großteil des FIDE-Archivs für Mitglieder zugänglich gemacht hat: https://
www.fide-europe.org/members-login/, besucht am 1 Februar 2020.

2 Urteil vom 5 Februar 1963, Entscheidung 26/62, NV Algemene Transport- en Expeditie Onderneming van
Gend and Loos v Netherlands Inland Revenue Administration, ECLI:EU:C:1963:1.

3 M. Rasmussen, ‘Establishing a Constitutional Practice of European Law: The History of the Legal Service
of The European Executive, 1952-65, Contemporary European History 21 (2012), Ausgabe 3, S. 395.
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Dienstleistungsbereich und die spannenden – teilweise auch mit Gefahren behafteten –
Auswirkungen des Internets sowie neuer Technologien gewiss nicht vorstellen. Im Jahr
2020, nach langen Jahren verschiedenster Krisen, die die EU in ihren Grundfesten
erschüttert haben, scheint die Europäische Union FIDE erneut zu benötigen, damit diese
erneut als “wheeling flank of the army of European jurists “4 handeln kann. Aber auch um
eine Union, die auf Rechtsstaatlichkeit und gemeinsamen Werten beruht, welche den
FIDE-Mitgliedern sehr am Herzen liegen, besser zu verstehen, sie besser zu erklären und
zugleich zu verteidigen. In unserer modernen Gesellschaft ist die europäische
Zusammenarbeit nichtmehr nur eineMöglichkeit, sondern vielmehr eineNotwendigkeit.

Guten Traditionen folgend behandelt der XXIX. FIDE-Kongress drei Hauptthemen.
Für diese Themen haben namhafte generelle Berichterstatterinnen und Berichterstatter
Fragebögen zu aktuellen Rechtsfragen auf europäischer und nationaler Ebene erstellet.
Berichterstatterinnen undBerichterstatter der FIDE-Mitgliederverbände und ausgewiesene
Expertinnen und Experten der EU-Organe haben diese Fragebögen mit Länderberichten
und institutionellen Berichten beantwortet. Auf Grundlage dieses Inputs haben die
generellen Berichterstatterinnen undBerichterstatter einenGesamtbericht zu jedemThema
erstellt. Sie finden alle diese Berichte in den Kongresspublikationen zum XXIX.
FIDE-Kongress.

Während in den ersten Jahren noch der Juristische Dienst der Europäischen
Kommission FIDE gebeten hatte, über bestimmte Themen und Fragen zu berichten,5 ist
die aktuelle Auswahl der drei Hauptthemen das Ergebnis lebhafter Diskussionen. Die
Organisatoren des XXIX. FIDE-Kongresses nutzten die sehr hilfreichen Beiträge die durch
das FIDE-Präsidium, durch den niederländischen akademischen Verbund, sowie durch
Praktikerinnen und Praktiker, FIDE-Mitglieder, Kollegeninnen und Kollegen, sowie
Bekannte innerhalb der EU Organe und in den Mitgliedstaaten beigesteuert wurden. Die
drei Themen, die auf demFIDE-Kongress 2020 diskutiert werden, greifen einerseits einige
der klassischen Themenfelder des EU-Rechts auf und bringen gleichzeitig neue
Fragestellungen, die sich in einer modernen Gesellschaft ergeben, auf den Tisch. Unser
Ziel war es stets, sowohl Spezialistinnen und Spezialisten als auch allgemeine EU-Juristinnen
und -Juristen anzusprechen.

Die Themen, die für den FIDE-Kongress im Jahr 2020 ausgesucht wurden, lauten:
1. Nationale Gerichte und die Durchsetzung von EU-Recht: Die entscheidende Rolle

nationaler Gerichte in der Rechtsordnung der Europäischen Union.
2. Das neue EU-Datenschutzregime: Setzen globaler Standards für das individuelle Recht

auf Datenschutz.

4 A. de Vreese, ‘Droit communautaire et droit national’, 14 Cahiers de Bruges 14 (1985), Ausgabe 399, zitiert
in: A. Vauchez, ‘Brokering Europe: Euro-Lawyers and the Making of a Transnational Polity’, Cambridge
University Press, Cambridge, 2015, S. 137.

5 Rasmussen, 2012, S. 384.
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3. EU-Wettbewerbsrecht und die Digitalwirtschaft: Schutz von freiem und fairem
Wettbewerb in Zeiten von technischer (R)Evolution.

Die Publikationen zumXXIX. FIDE-Kongresses sind das Ergebnis derArbeit einerVielzahl
von EU-Rechtswissenschaftlerinnen und -Rechtswissenschaftlern, die sich im wahrhaft
europäischenGeiste zusammengetan haben, umden generellen Berichterstatterinnen und
Berichterstatter durchdie verschiedenennationalenBerichteAntworten auf ihre Fragebögen
zu geben.Die generellen Berichterstatterinnen undBerichterstatter haben die Erkenntnisse
aus den nationalen Berichten verglichen, ausgewertet und in ihren Generalberichten
zusammengeführt. Zusammen mit den institutionellen Berichten, die von Expertinnen
und Experten der EU-Organe verfasst wurden, und einem Sonderbericht über den
EWR-Gerichtshof stellen die Kongresspublikationen somit den aktuellen Wissensstand
zu den drei Themenfeldern des XXIX. FIDE-Kongresses dar.

Das Recht der Europäischen Union kann nicht isoliert betrachtet werden. Um einen
fächerübergreifenden “Law-in-Context”-Ansatz zu fördern, wurden europäische
Denkerinnen undDenker aus anderen Fachbereichen undDisziplinen – insbesondere aus
den Bereichen Geschichte, Politikwissenschaft und Wirtschaftswissenschaft – eingeladen,
aktiv zu den Sitzungen des XXIX. FIDE-Kongresses beizutragen, um gemeinsam über den
anstehenden Weg zu reflektieren. Nach Jahren des Aufruhrs stellt sich die folgende Frage:
Wird sich Europa einfach irgendwie durchschlagen oder gibt es Grund zur Hoffnung auf
ein neues europäisches Erwachen (einen „réveil”)? Für ein Europa, das in einer grünen
Revolution die Führung übernehmen kann, das sich weiterhin für den Schutz der
Grundrechte einsetzt und Wachstum und Innovation fördert?

Der in 2020 stattfindende FIDE-Kongress befasst sich auch mit der kritischen Rolle,
die nationale siwue europäische Richterinnen und Richter - die in vielen Mitgliedstaaten
unter verstärkter Kontrolle und unter Druck arbeiten - bei der Sicherung der Grundlagen
unsere Rechtsordnung spielen: nämlich, der Sicherung der imVertrag über die Europäische
Union aufgeführten Grundwerte.

Der Band, den Sie gerade in den Händen halten - oder gegebenenfalls auch auf Ihrem
Bildschirm lesen - dient als Beweis dafür, dass FIDE sowohl die Tradition pflegt als auch
die Zukunft im Auge hat. Von Anfang an haben wir versucht, eine neue Generation
europäischer Juristinnen und Juristen einzubeziehen. Die Umbenennung des vormaligen
Doktorandenseminars in “Young FIDE Seminar” zeugt von dem Bestreben, junge
EU-Juristeninnen und -Juristen aus einem breiten beruflichen Spektrum anzusprechen.
Zum ersten Mal wurden auch “Junge Berichterstatterinnen und Berichterstatter” gebeten,
dem FIDE-Kongress über die Diskussionen während des Young FIDE Seminars zu
berichten.

Wir freuen uns sehr, dass die Kongressprotokolle erneut der Öffentlichkeit zugänglich
gemacht werden können (“open access”).Wir danken allen unseren Berichterstatterinnen
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und Berichterstattern, unseren Bearbeiterinnen und Bearbeitern und dem Verlag recht
herzlich für die Ermöglichung dieser Publikation. Ebenso möchten wir diese Gelegenheit
nutzen, um allen Freiwilligen, Rednerinnen und Rednern, Sponsoren, dem Kongressbüro
und all denjenigen zu danken, die auf die eine oder andere Weise zur Durchführung des
XXIX. FIDE-Kongresses inDenHaag beigetragen haben.Wir hoffen, dass FIDEweiterhin
inspiriert, vereint und uns auf eine gemeinsame europäische Zukunft vorbereiten wird.

Das FIDE-Organisationskomitee,

Corinna Wissels (Präsidentin), Staatsrat in der Verwaltungsrechtsdivision des
Niederländischen Verfassungsrates
MarleenBotman (Koordinatorin des Rahmenprogramms), Rechtsanwältin bei Pels Rijcken
and Droogleever Fortuijn
Herman van Harten (Geschäftsführer), Richter am Amtsgericht Den Haag
Marlies Noort (Kassenwartin), Bevollmächtigte vor dem Europäischen Gerichtshof,
Außenministerium der Niederlande
Jorrit Rijpma (Koordinator des wissenschaftlichen Programms), Jean Monnet Professor,
Universität Leiden, Juristische Fakultät (Leiden Law School)
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Vorwort der Bearbeiter

Es ist uns eine große Ehre, Ihnen diesen Band zum ersten Thema des XXIX.
FIDE-Kongresses zu präsentieren. Dieses Thema befasst sich mit der Rolle von nationalen
Gerichten bei der Durchsetzung von EU-Recht in den Mitgliedstaaten. Das Thema befasst
sich somit mit einer zentralen Materie der EU-Rechtsordnung und deren Beziehung zu
den national Rechtssystemen.

UnseresWissens nach bietet dieser Band die umfassendste und gründlichsteÜbersicht
über den Stand des EU-Rechts auf nationaler Ebene der letzten Jahre. Das sich ergebene
Bild ist sowohl vielfältig als auch divers und zeugt ferner auch von der Existenz eines
ausgereiften und kohärenten Rechtssystems innerhalb der EU. Dieser Band bietet den
Leserinnen und Lesern eine Fülle an Informationen zu der spezifischen Umsetzung
grundlegender EU-Prinzipien durch die nationalen Gerichte, wie zum Beispiel der
unmittelbaren Wirkung, dem Vorrang des EU-Rechts, dem effektiven Rechtsschutz und
dem System der Vorlagefragen. Wir hoffen, dass dieser Band eine Fundgrube für
EU-Rechtler und EU-Rechtlerinnen sowie die Rechtsvergleichung sein kann.

Dieser Band wäre ohne die sehr geschätzten Beiträge durch den generellen
Berichterstatter ProfessorMichael Dougan und durch den institutionellen Berichterstatter
Generalanwalt Bobek niemals zustanden gekommen. Vielen Dank dafür. Ferner sind wir
allen nationalen Berichterstatterinnen und Berichterstattern dankbar. Durch ihre
Berichterstattung konntenwir uns ein umfangreiches Bild über die derzeitigeAnwendung
von Gesetzen und Praktiken in den Mitgliedstaaten machen. Die Zusammenarbeit mit
Ihnen war eine herrliche Erfahrung, und wir möchten uns bei Ihnen dafür bedanken, dass
Sie unsere Vorgaben und Vorschläge berücksichtigt haben. Wir haben uns stets bemüht
Ihnen ein gewisses Maß an Autonomie – so wie das EU-Recht in Bezug auf die nationalen
Rechtssysteme – einzuräumen, damit Sie Ihre eigenenVorstellungen ebenfalls einarbeiten
konnten. Unserer Meinung nach passt das Ergebnis gut zur farbenfrohen und vielfältigen
Natur der EU.

Abschließend möchten wir uns ganz besonders bei Maartje de Wit und Guus de Vries
für ihre wertvolle Unterstützung während der Bearbeitung bedanken. Und natürlich allen
Leserinnen und Lesern: good reading!

Marleen Botman, Rechtsanwältin (advocaat) bei Pels Rijcken and Droogleever Fortuijn
und Wissenschaftlerin, Juristische Fakultät, Vrije Universiteit Amsterdam.
Jurian Langer, Bevollmächtiger vor demEuropäischenGerichtshof undLeiter derAbteilung
EU-Gerichtsbarkeit desAußenministeriumsderNiederlandeundProfessor fürEuroparecht,
Rechtswissenschaftliche Fakultät Universität Groningen.
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Questionnaire

National Courts and the Enforcement of EU Law

General Rapporteur: Michael Dougan*

Introduction

This topic addresses the role of national courts in the enforcement of EU law within the
Member States. As a matter of EU law, that role is defined by a series of fundamental
doctrines which together lie at the very heart of the Union legal order and its relationship
with the national legal systems:
– the principle of consistent interpretation, obliging national judges to avoid direct

conflicts between Union and national law by construing all existing domestic law (as
far as possible) in conformity with any relevant provisions of Union law;1

– the principle of direct effect, whereby provisions of Union law which are sufficiently
clear, precise and unconditional may (in principle) act as a direct source of legally
cognisable rights and obligations before the national courts;2

– the principle of supremacy, whereby national judges must (in principle) disapply any
provisions of domestic law that conflict with directly effective provisions of Union law,
in situations where such incompatibility cannot be avoided or resolved through the
medium of consistent interpretation;3

– the principles of effective judicial protection, guaranteeing that rights and obligations
deriving from Union law can be adequately enforced in practice through the channels
provided for under the domestic legal system – including, e.g. basic guarantees
concerning the right of access to the courts,4 e.g. common Union law standards
governing the provision of remedies such as interim relief and compensatory damages,5

e.g. Union law limits to national procedural autonomy based on the principles of
equivalence and effectiveness;6

* Professor of European Law and Jean Monnet Chair in EU Law at the University of Liverpool.
1 E.g. CaseC-106/89,Marleasing,EU:C:1990:395; JoinedCases C-397/01 toC-403/01,Pfeiffer,EU:C:2004:584;

CaseC-384/17,DooelUvoz-Izvoz Skopje Link LogisticNandNv. Budapest Rendőrfőkapitánya, EU:C:2018:810.
2 Case 26/62, van Gend en Loos, EU:C:1963:1.
3 Case 6/64, Costa v. Enel, EU:C:1964:34.
4 E.g. Case 222/84, Johnston, EU:C:1986:206.
5 E.g. CaseC-213/89,Factortame, EU:C:1990:257; JoinedCasesC-6/90 andC-9/90,Francovich, EU:C:1991:428.
6 E.g. Case 33/76, Rewe-Zentralfinanz, EU:C:1976:188; Case 45/76, Comet, EU:C:1976:191.
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– the systemofpreliminary references, allowing national courts and tribunals tomaintain
an open and effective dialogue with the Court of Justice of the European Union
(hereafter “CJEU”) on all matters concerning the interpretation and/or validity of
Union law within the domestic legal systems of the Member States.7

It is important, in these introductory remarks, to recall two further points about the role
of national courts in the enforcement of Union law.

First, it goes without saying that this topic is already very well established in EU law
and scholarship. An enormous amount of attention has been paid to issues such as: the
potential for provisions of unimplemented directives to produce direct effects against
private individuals; the willingness of national supreme courts to impose limits upon the
potential supremacy ofUnion law on grounds derived fromdomestic constitutional norms;
and the conditions under which Member States may incur liability to make reparation to
individuals for losses caused by a breach of Union law (to name but a few).8 It is not the
purpose of this FIDE initiative to rehearse such well known principles and examples.
Instead, wewill seek to focus on some of themore novel issues and questions, surrounding
the role of national courts in the enforcement of Union law, which have arisen in the recent
EU caselaw and scholarship.

Second, even focusing on a relatively small selection of contemporary questions, the
topic remains potentially very broad in scope. After all, issues concerning the role of
national courts in the enforcement of Union law can arise in myriad different contexts
and, moreover, vary significantly across the various domestic legal systems. For example:
Union law itself often draws important distinctions between whether a given norm is to
be enforced against the Member State or another public authority; or instead against a
purely private individual.9 Similarly: there may be significant differences towards the
enforcement of Union law as between civil, administrative or criminal proceedings.10 In
their responses to each question, national rapporteurs are encouraged to focus on the
development of overarching Union law doctrines, while highlighting any important
contextual differences that may arise as a matter of EU and/or domestic law.

Against that background, we have chosen 6 questions relating to specific issues or
problems arising within the doctrines of direct effect, supremacy, effective judicial
protection and preliminary references.However, we are conscious that it remains important

7 Article 267 TFEU.
8 See, e.g. A Dashwood, M Dougan, M Ross, E Spaventa and D Wyatt, Wyatt and Dashwood’s European

Union Law (6th ed, 2011, Hart Publishing) Chs 7-9.
9 As with the enforcement of unimplemented directives, e.g. Case C-91/92, Faccini Dori, EU:C:1994:292.
10 As with the limits imposed by Union law upon the duty of consistent interpretation, which are stricter in

the case of criminal than civil or administrative proceedings, e.g. Joined Cases C-387/02, C-391/02 and C-
403/02, Berlusconi, EU:C:2005:270.
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also to identify, disseminate and discuss other emerging problems or trends within our
chosen field of investigation. The questionnaire therefore ends with a 7th question: a more
open-ended invitation to share additional national examples of potentially important
and/or novel developments in the general legal principles governing the enforcement of
Union law across the domestic courts of the Member States.

A. Principle of Direct Effect

There is a longstanding debate about the potential for Union law to generate direct effect
against or in relations between individuals. That debate has traditionally centred on the
direct effect of unimplemented directives, where national courts continue to press the
CJEU for clarification of its rule that such measures cannot in themselves be enforced
against private parties.11

More recently, however, attention has focused on the potential for the general principles
of Union law and/or the Charter of Fundamental Rights to be directly enforceable against
or in relations between individuals. In that regard, many of the key cases involving
“horizontal effects” for the general principles and/or the Charter have in fact still hinged
upon a public law question, i.e. the disapplication of national legislation whose
incompatibilitywithUnion law could not be resolved bymeans of the principle of consistent
interpretation (albeit that such disapplication is to occurwithin the context of a civil dispute
between two private parties, rather than an administrative challenge involving a relevant
public authority).12

Nevertheless, some of the CJEU’s most recent judgments have been formulated in
potentiallymuch broader terms – suggesting that (at least certain) general principles and/or
Charter provisions are to be considered directly binding upon individuals even where the
latter’s conduct derives entirely from the exercise of private autonomy.13 If so, that would
mark an important development in Union law: the recognition of general principles of
Union private (as opposed to constitutional or administrative) law and/or the potential
imposition of fundamental rights obligations directly upon and between private parties.

1. What are the main trends, noteworthy exceptions and/or key examples under national
case law of attempts to enforce the general principles of Union law and/or the Charter

11 E.g. Case C-122/17, Smith, EU:C:2018:631.
12 E.g. Case C-144/04, Mangold, EU:C:2005:709; Case C-555/07, Kücükdeveci, EU:C:2010:21; Case C-68/17,

IR v. JQ, EU:C:2018:696.
13 E.g. Case C-476/11, HK Danmark, EU:C:2013:590; Case C-359/16, Altun, EU:C:2018:63; Case C-414/16,

Egenberger, EU:C:2018:257; Joined Cases C-569/16 and C-570/16, Bauer and Willmeroth, EU:C:2018:871;
Case C-684/16, Max-Planck-Gesellschaft zur Förderung der Wissenschaften, EU:C:2018:874.
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of Fundamental Rights in such a way as to impose obligations directly upon private
parties? Do such examples generally involve challenges to the legality or compatibility of
public law acts, albeit raised in the context of civil proceedings between individuals? Or
are there also examples of situations where the allegedly unlawful or incompatible conduct
derives entirely from the exercise of private autonomy and without any underpinning
basis in national legislation?

B. Principle of Supremacy

Many Member States have encountered problems with the full and unconditional
incorporation into their national constitutional systems of the principle of the supremacy
of Union law as traditionally articulated in the caselaw of the CJEU. In particular, various
national supreme courts insist upon retaining the competence to qualify or even reject the
supremacy of Union law by reference to essentially domestic constitutional principles such
as respect for fundamental rights, for the limits of Union competence or for national
identify.14

For its part, the CJEU has sought to avoid or resolve some such potential conflicts by
recognising that the full force and effect of the principle of supremacy may in fact be
balanced against (and if necessary limited by) other fundamental legal considerations,
though as a matter of Union law itself and without recourse to any alternative domestic
constitutional law doctrines. Consider, for example, respect for the fundamental principle
of legal certainty (often raised in disputes about the correct publication of Union
measures);15 the possible need to avoid a damaging legal vacuum threatening the interests
of consumers or the environment;16 or the principles of legality and non-retroactivity in
the definition of criminal offences and penalties.17

2. What are the main trends, noteworthy exceptions and/or key examples of the national
courts interpreting, applying or otherwise engaging directly with the CJEU’s emergent
doctrine about balancing the principle of supremacy against other competing principles
of Union law itself? It would be particularly interesting to know of examples where the
national judgesmay have explicitly discussed (compared, contrasted, endorsed or resisted)

14 A prominent recent example being the ruling of theDanish SupremeCourt in Case 15/2014,Ajos, Judgment
of 6 December 2016.

15 E.g. CaseC-108/01,Asda Stores, EU:C:2003:296; CaseC-161/06, Skoma-Lux, EU:C:2007:773; CaseC-345/06,
Heinrich, EU:C:2009:140.

16 E.g. Case C-409/06, Winner Wetten, EU:C:2010:503; Case C-379/15, Association France Nature Environ-
nement, EU:C:2016:603.

17 E.g. Case C-42/17, MAS and MB, EU:C:2017:936 (concerning the implications of the previous ruling in
Case C-105/14, Taricco, EU:C:2015:555).

4

General Rapporteur: Michael Dougan



the CJEU’s approach underUnion law, relative to some alternative domestic constitutional
principle or standard of judicial review capable of acting as a direct grounds for rejecting
the principle of supremacy for Union law.

Moreover, it is arguable that a similar phenomenon has emerged in the judicial
interpretation and enforcement of various Union legislative regimes which provide for
themutual recognition of national decisions based on the premise ofmutual trust between
Member States. Certain national courts have expressed reservations about the full
enforcement of such Union legislation, on the grounds that it could be incompatible, e.g.
with fundamental rights standards under their own domestic constitutional system. Again,
the CJEU has sought to avoid or resolve any direct conflict with the national courts by
recognising that the obligation of mutual recognition/the presumption of mutual trust
must be balanced against (and if necessary limited by) other fundamental principles of
Union law itself, e.g. such as respect for the Charter of Fundamental Rights.18 Once more,
the supremacy and thereby full domestic enforcement of Union legislation is effectively
qualified by reference to competing, but essentially internalised, considerations of Union
law.

3. What are the main trends, noteworthy exceptions and/or key examples of the national
courts interpreting, applying or otherwise engaging directly with the CJEU’s emergent
doctrine about balancing the obligation ofmutual recognition/the presumption ofmutual
trust against other competing principles of Union law itself? It would be particularly
interesting to know of examples where the national judges may have explicitly discussed
(compared, contrasted, endorsed or resisted) the CJEU’s approach under Union law,
relative to some alternative domestic constitutional principle or standard of judicial
review capable of acting as a direct grounds for rejecting the principle of supremacy for
Union law.

NB) Question 4 concerns challenges to the effective enforcement of Union law raised
specifically by alleged threats to the judicial independence of the competent national courts
and tribunals. However, Question 4 is aimed primarily at uncovering examples of how
alleged problems of judicial independence might arise and impact upon the effective
enforcement of Union law within one and the same national legal system. Examples of
where such threats/problems arise in one Member State, but lead to concerns about the

18 The operation of the European Arrest Warrant provides a prominent example: see, e.g. Joined Cases C-
404/15 andC-659/15PPU,Aranyosi andCăldăraru, EU:C:2016:198;CaseC-220/18PPU,ML, EU:C:2018:589.
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effective enforcement of obligations based on mutual recognition/mutual trust in another
Member State, should be dealt with here under Question 3.19

C. Effective Judicial Protection

Another important development in the basic principles underpinning the effective
enforcement of Union law concerns the guarantee that rights and obligations derived from
the Treaties will be enforced by national courts and tribunals that satisfy the fundamental
requirements of judicial independence inherent in Article 6 of the European Convention
onHumanRights (hereafter “ECHR”)andArticle 47 of the Charter of Fundamental Rights.

In particular, as the CJEU held in Associação Sindical dos Juízes Portugueses, the
existence of effective judicial review designed to ensure compliance with Union law is the
essence of the rule of law; every Member State must therefore ensure that, in the fields
covered by Union law, its courts and tribunals meet the requirements of effective judicial
protection. Maintaining judicial independence is essential for those purposes: the relevant
court or tribunal must exercise its judicial functions wholly autonomously, without being
subject to any hierarchical constraint or subordinated to any other body andwithout taking
orders or instructions from any source whatsoever, and that it is thus protected against
external interventions or pressure liable to impair the independent judgment of itsmembers
and to influence their decisions.20

Those principles are being further developed in the context of disputes involving
Member States where judicial independence, andwith it the effective enforcement ofUnion
law within the national territory, is alleged to be under serious and systematic threat.21

However, it would be valuable to investigate just how far and in what specific ways the
principle of judicial independence might be coming under pressure across the Union as
a whole.

4. Have any specific concerns arisen, within your national legal system, about the judicial
independence of your national courts and tribunals, in accordance with Article 47 of the
Charter of Fundamental Rights and the relevant CJEU caselaw, such as potentially to
impact upon yourMember State’s obligation to ensure the effective enforcement of Union
law?

19 E.g. in the context of the European Arrest Warrant, this would include Case C-216/18 PPU, LM,
EU:C:2018:586.

20 Case C-64/16, Associação Sindical dos Juízes Portugueses, EU:C:2018:117, especially paras 36, 37, 41 and
44.

21 E.g. Case C-619/18 R, Commission v. Poland, Order of 17 December 2018, EU:C:2018:1021.
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NB) Such trends/examples should concern alleged problems with judicial independence,
and their potential impact upon the effective enforcement of Union law, within one and
the same national legal system. Trends/examples that concern alleged problems with
judicial independence in another Member State, and their impact upon the effective
enforcement ofUnion lawwithin your own jurisdiction (e.g. based on obligations ofmutual
recognition/mutual trust) should be dealt with under Question 3.22

Looking at the requirements of effective judicial protection more broadly, there is a vast
caselaw and literature on the principles which govern how provisions of Union law are
enforced within the national legal system, not merely in the abstract, but in practice: for
example, when it comes to Member State liability to make reparation under the Francovich
principle;23 the liability of private parties in damages pursuant to caselaw such as Courage
v. Crehan;24 the power/duty of national courts to raise points of Union law of their own
volition;25 or the full force of national rules on res judicata, admissibility of evidence, access
to legal aid etc.26

In this context, crucial questions often arise about national rules on access to the courts,
in particular, those imposing requirements about the standing of individuals and other
private actors to bring legal actions for the enforcement of Union measures. For example:
national law might seek to restrict the potential class of beneficiaries entitled to be
considered as rightholders who are entitled to initiate legal action before the national
courts for the enforcement of particular measures derived from Union law. Similarly:
national law could define those situations in which private individuals are entitled to seek
the judicial enforcement of Union measures concerned essentially with the protection of
collective public interests (e.g. in fields such as environmental law); or instead where legal
capacity to pursue the enforcement ofUnion law is to be reserved exclusively to a competent
public authority. Or again: national law might regulate those situations in which third
parties (such as representative organisations) are to be recognised as competent to bring
legal actions for the enforcement of essentially private rights (e.g. in fields such as
employment or consumer law).

Of course, specific acts of Union legislation might provide direct answers to such
questions, e.g. by providing a detailed definition of the class of intended beneficiaries or

22 E.g. in the case of the European Arrest Warrant, disputes such as Case C-216/18 PPU, LM, EU:C:2018:586.
23 Joined Cases C-6/90 and C-9/90, Francovich, EU:C:1991:428.
24 Case C-453/99, Courage v. Crehan, EU:C:2001:465.
25 An issue which has arisen particularly in relation to the Unfair Contract Terms Directive, e.g. Joined Cases

C-240/98 to C-244/98, Océano Grupo Editorial, EU:C:2000:346; Case C-473/00, Cofidis, EU:C:2002:705;
Case C-168/05, Mostaza Claro, EU:C:2006:675.

26 E.g. Case C-234/04, Kapferer, EU:C:2006:178; Case C-276/01, Steffensen, EU:C:2003:228; Case C-279/09,
DEB, EU:C:2010:811.

7

Questionnaire



by making explicit provision about the possibility of collective actions. In many situations,
however, the interaction between national rules on standing (on the one hand) and the
effective enforcement of Union law (on the other hand) must be determined by reference
to more general principles of Union law and/or existing precedents established by the
CJEU in its caselaw.27

5. What are themain trends, noteworthy exceptions and/or key examples of how the CJEU’s
caselaw on effective judicial protection in general, and access to the courts in particular,
impacts upon existing domestic rules concerning standing for the enforcement of Union
measures before the national courts, e.g. by broadening (or restricting) the definition of
the class of beneficiaries entitled to bring legal actions for the protection of their own
interests; e.g. by broadening (or restricting) the standing of private actors to enforce Union
law in the general or public interest; e.g. by broadening (or restricting) the capacity of
third parties to bring legal actions for the enforcement of private rights?

D. Preliminary References

Another cornerstone of relations between the Union and national legal orders is, of course,
the system of preliminary references between the CJEU (on the one hand) and Member
State courts and tribunals (on the other hand) – a system whose fundamental importance
is repeatedly stressed by the Court of Justice as central to the autonomy of the Union legal
system, the effective enforcement of Union measures and the judicial protection of Union
law rights.28

Nevertheless, concerns sometimes arise about the willingness of superior national
courts to respect their obligation under Article 267 TFEU to make appropriate references
to the CJEU. Litigants have therefore looked for alternativemeans of securing compliance:
for example, by claiming damages against the Member State, based on an alleged failure
to refer, in accordance with theKöbler caselaw;29 or bringing an action before the European

27 Issues of national standing requirements or restrictions have arisen in a wide variety of cases before the
CJEU, e.g. consider rulings such as Case C-97/96, Daihatsu Deutschland, EU:C:1997:581; Case C-350/96,
Clean Car Autoservice, EU:C:1998:205; Case C-253/00, Muñoz, EU:C:2002:497; Case C-201/02, Delena
Wells, EU:C:2004:12; Case C-511/03, Ten Kate Holding, EU:C:2005:625; Case C-432/05, Unibet,
EU:C:2007:163; CaseC-54/07,FirmaFeryn, EU:C:2008:397; CaseC-12/08,MonoCar Styling, EU:C:2009:466;
Case C-263/08, Djurgården-Lilla Värtans Miljöskyddsförening, EU:C:2009:631; Case C-420/11, Leth,
EU:C:2013:166; Case C-81/12, ACCEPT, EU:C:2013:275.

28 E.g. Opinion 1/09, European and Community Patents Court, ECLI:EU:C:2011:123; Opinion 2/13,Accession
to ECHR, ECLI:EU:C:2014:2454; Case C-284/16, Achmea, ECLI:C:2018:158.

29 Case C-224/01, Köbler, EU:C:2003:513. Note subsequent important rulings on judicial liability (in respect
of refusals to refer or otherwise), e.g. Case C-173/03, Traghetti del Mediterraneo, EU:C:2006:391; Case C-
160/14, Ferreira da Silva e Brito, EU:C:2015:565; Case C-168/15, Tomášová, EU:C:2016:602.
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Court of Human Rights for an alleged breach of Article 6 of the ECHR (including
insufficient or inadequate reasons to justify a refusal to refer).30 Such developments raise
interesting questions, e.g. about how far and in what ways the system of judicial dialogue
under Article 267 TFEU is being transformed from an inter-institutional mechanism of
judicial dialogue, into an individual right recognised and protected as such under Union,
national and/or ECHR law.

6. What are themain trends, noteworthy exceptions and/or key examples within the national
legal system of alleged or established refusals by a superior court to comply with its
obligation to refer a matter of Union law to the CJEU under Article 267 TFEU?
Particularly in situations where a litigant has subsequently sought redress against the
refusal to refer as a matter of Union, national and/or ECHR law?

E. Other important or novel developments and trends

7. Thinking about the key doctrines (consistent interpretation, direct effect, supremacy,
effective judicial protection, preliminary references) listed in the introduction above: are
there any specific examples you would like to share, not already covered in your response
to this questionnaire, which appear particularly important for the enforcement of Union
law before the national courts – in particular, by suggesting the emergence of new issues,
challenges or trends which may be of general interest across the Member States?

30 See, e.g. Case Nos 3989/07 and 38353/07, Ullens de Schooten and Rezabek v. Belgium, Judgments of
20 September 2011; Case No 65542/12, Stichting Mothers of Srebrenica v. the Netherlands, Judgment of
27 June 2013; Case No 17120/09, Dhahbi v. Italy, Judgment of 8 April 2014; Case No 38369/09, Schipani v.
Italy, Judgment of 21 July 2015; Case No 55385/14, Baydar v. The Netherlands, Judgment of 24 April 2018.
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Les Juridisctions Nationales et l’Appications duDroit de l’Union Europeenne

Rapporteur Général: Michael Dougan*

Introduction

Ce premier thème examine le rôle que jouent les juridictions nationales dans l’application
du droit de l’Union au sein des États membres. Le droit de l’Union définit ce rôle en fixant
plusieurs doctrines fondamentales qui sont au cœur même de l’ordre juridique de l’Union
et de sa relation avec les ordres juridiques nationaux:
– le principe de l’interprétation conforme qui oblige les juges nationaux, afin d’éviter

les conflits potentiels entre le droit de l’Union et le droit national, à interpréter, dans
la mesure du possible, toute disposition du droit national en conformité avec les
dispositions applicables du droit de l’Union;1

– le principe de l’effet direct par lequel des dispositions de droit de l’Union qui sont
suffisamment claires, précises et inconditionnelles peuvent, en principe, constituer des
sources directes de droits et obligations susceptibles d’être invoquées devant les
juridictions nationales;2

– le principe de primauté qui impose, en principe, aux juges nationaux d’écarter
l’application de toute disposition de droit national qui serait contraire à des dispositions
du droit de l’Union d’effet direct lorsque cette incompatibilité ne peut être évitée ou
résolue au moyen de l’interprétation conforme;3

– le principe de protection juridictionnelle effective qui garantit aux justiciables la
possibilité de faire valoir réellement les droits et obligations découlant des traités par
l’intermédiaire des voies de recours du système juridique interne. Ce principe inclut
notamment le droit fondamental d’accéder aux tribunaux4 et les règles communes du
droit de l’Union régissant l’établissement de voies de recours telles que la demande

* Professeur de droit de l’Union européenne et titulaire de la chaire Jean Monnet de droit de l’Union
européenne à l’Université de Liverpool.

1 Par exemple, arrêts du 13 novembre 1990, Marleasing (C-106/89, EU:C:1990:395), du 5 octobre 2004,
Pfeiffer e.a. (C-397/01 à C-403/01, EU:C:2004:584) et du 4 octobre 2018, Link Logistik NandN (C-384/17,
EU:C:2018:810).

2 Arrêt du 5 février 1963, van Gend and Loos (26/62, EU:C:1963:1).
3 Arrêt du 15 juillet 1964, Costa (6/64, EU:C:1964:66).
4 Par exemple, arrêt du 15 mai 1986, Johnston (222/84, EU:C:1986:206).
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d’octroi de mesures provisoires ou de dommages et intérêts.5 La protection
juridictionnelle effective, garantie par le droit de l’Union, impose également des limites
à l’autonomie procédurale nationale sous la forme des principes d’équivalence et
d’effectivité;6

– le système des renvois préjudiciels qui permet, au sein des systèmes juridiques internes
des États membres, un dialogue ouvert et efficace entre les juridictions nationales et la
Cour de justice de l’Union européenne (ci-après « CJUE ») sur toutes les questions
relatives à l’interprétation et à la validité du droit de l’Union.7

Les présentes remarques liminaires sont enfin l’occasion de rappeler deux autres aspects
du rôle que jouent les juridictions nationales dans l’application du droit de l’Union.

En premier lieu, il va sans dire qu’il s’agit d’un thème déjà largement couvert par le
droit de l’Union et la doctrine en cettematière. Ainsi, les questions suivantes ont notamment
fait l’objet de nombreuses études: la possibilité que certaines dispositions de directives
produisent un effet direct à l’encontre de particuliers, la volonté de juridictions suprêmes
nationales d’imposer des limites à l’éventuelle primauté dudroit de l’Union sur le fondement
de normes constitutionnelles internes, et les conditions dans lesquelles les États membres
peuvent voir leur responsabilité engagée en vue de réparer le préjudice qu’une violation
du droit de l’Union a causé à des particuliers (pour ne citer que quelques exemples).8 Le
congrès de la FIDE ne répétera pas ces principes et exemples bien connus, mais cherchera
au contraire à aborder certaines questions concernant le rôle joué par les juridictions
nationales dans l’application du droit de l’Union qui sont apparues dans la jurisprudence
et la doctrine récentes.

En deuxième lieu, même si l’on se concentre sur un petit échantillon des questions
contemporaines, le thème étudié n’en garde pas moins un champ très large. Après tout,
des questions relatives au rôle joué par les juridictions nationales dans l’application du
droit de l’Union peuvent naître de contextes très différents et peuvent, par ailleurs, varier
sensiblement dans les différents ordres juridiques internes. Ainsi, le droit de l’Union
lui-même établit souvent une distinction importante entre le cas dans lequel une disposition
donnée doit être appliquée à l’encontre d’un État membre ou d’une autre autorité publique
ou à l’encontre d’un particulier.9 De même, des différences significatives peuvent exister

5 Par exemple, arrêts du 19 juin 1990, Factortame e.a. (C-213/89, EU:C:1990:257) et du 19 novembre 1991,
Francovich e.a. (C-6/90 et C-9/90, EU:C:1991:428).

6 Par exemple, arrêts du 16 décembre 1976, Rewe-Zentralfinanz et Rewe-Zentral (33/76, EU:C:1976:188) et
du 16 décembre 1976, Comet (45/76, EU:C:1976:191).

7 Article 267 TFUE.
8 Voir, par exemple, A Dashwood, M Dougan, M Ross, E Spaventa et D Wyatt, Wyatt and Dashwood’s

European Union Law, 5ème édition, chapitres 7 à 9.
9 Comme dans le cas de l’application de directives n’ayant pas été transposées. Voir arrêt du 14 juillet 1994,

Faccini Dori (C-91/92, EU:C:1994:292).
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au regard de l’application du droit de l’Union selon qu’il s’agit d’une procédure civile,
pénale ou administrative.10 Dans leurs réponses à chaque question, les rapporteurs nationaux
sont invités à se concentrer sur les principes généraux du droit de l’Union, tout en
soulignant les éventuelles différences de contexte au regard du droit de l’Union ou du droit
national.

Dans ce contexte, nous avons choisi six questions relatives à des problématiques
spécifiques se posant dans le cadre des théories de l’effet direct, de la primauté, de la
protection juridictionnelle effective et des renvois préjudiciels. Nous sommes toutefois
conscients qu’il est important d’identifier, diffuser et discuter d’autres problématiques ou
tendances émergentes dans le cadre du champ d’investigation retenu. C’est pourquoi le
questionnaire se termine par une septième question qui est une invitation à partager
librement d’autres exemples nationaux d’évolutions nouvelles ou potentiellement
importantes dans le cadre des principes généraux du droit régissant l’application du droit
de l’Union devant les juridictions des États membres.

A. Le principe de l’effet direct

Il existe depuis longtemps un débat sur la possibilité que le droit de l’Union produise un
effet direct à l’encontre des particuliers ou dans les relations entre particuliers. Ce débat a
traditionnellement porté sur l’effet direct de directives n’ayant pas été transposées et les
juridictions nationales pressent encore la CJUE de préciser la règle posée par elle selon
laquelle de telles dispositions ne peuvent pas être invoquées à l’encontre de particuliers.11

Dernièrement, toutefois, l’attention s’est focalisée sur la possibilité que les principes
généraux du droit de l’Union ou la charte des droits fondamentaux de l’Union européenne
soient directement applicables à l’encontre des particuliers ou aux rapports entre
particuliers. À cet égard, la plupart des affaires importantes examinant les « effets
horizontaux » des principes généraux ou de la charte des droits fondamentaux repose
encore sur une question de droit public, à savoir la non-application d’une règle nationale
dont l’incompatibilité avec le droit de l’Union ne pouvait pas se résoudre par le principe
de l’interprétation conforme (même si cette non-application doit avoir lieu dans le cadre
d’un litige de droit privé opposant deux particuliers et non dans un litige administratif
impliquant l’autorité publique compétente12).

10 Comme les limites imposées par le droit de l’Union à l’obligation d’interprétation conforme qui sont plus
strictes enmatière pénale qu’enmatière civile et administrative. Par exemple, arrêt du 3mai 2005,Berlusconi
e.a. (C-387/02, C-391/02 et C-403/02, EU:C:2005:270).

11 Par exemple, arrêt du 7 août 2018, Smith (C-122/17, EU:C:2018:631).
12 Par exemple, arrêts du 22 novembre 2005, Mangold (C-144/04, EU:C:2005:709), du 19 janvier 2010,

Kücükdeveci (C-555/07, EU:C:2010:21) et du 11 septembre 2018, IR (C-68/17, EU:C:2018:696).
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Néanmoins, certains arrêts très récents de la CJUE ont été formulés en des termes
potentiellement beaucoup plus larges, allant jusqu’à suggérer que certains principes
généraux ou certaines dispositions de la charte des droits fondamentaux doivent être
considérés comme étant directement applicables et contraignants envers des particuliers,
même lorsque le comportement de ces derniers découle entièrement de l’exercice de leur
autonomie individuelle.13 Si tel était le cas, cela constituerait une étape important dans
l’évolution du droit de l’Union: la reconnaissance de principes généraux de droit privé de
l’Union (par opposition au droit constitutionnel ou administratif de l’Union) ou l’éventuelle
imposition d’obligations dans le domaine des droits fondamentaux directement aux
particuliers et dans les rapports entre ces derniers.

1. Quels sont les principales tendances, les exceptions notables ou les principaux exemples
dans la jurisprudence nationale de tentatives d’appliquer les principes généraux du droit
de l’Union ou la charte des droits fondamentaux afin d’imposer des obligations
directement applicables à des particuliers ? Est-ce que ces exemples impliquent en général
des contestations de la légalité ou de la compatibilité d’actes de droit public, bien que
celles-ci soulevées dans le cadre de litiges de droit privé entre particuliers ? Ou bien y
a-t-il des cas dans lesquels le comportement prétendument illégal ou incompatible découle
entièrement de l’exercice de l’autonomie individuelle et sans qu’aucune base juridique
nationale ne soutienne cet effet direct ?

B. Le principe de primauté

De nombreux États membres se sont heurtés à des difficultés liées à la transposition
complète et inconditionnelle dans leurs systèmes constitutionnels du principe de primauté
du droit de l’Union tel qu’énoncé traditionnellement dans la jurisprudence de la CJUE.
Diverses juridictions suprêmes nationales insistent notamment sur le fait qu’elles conservent
la compétence pour limiter ou même rejeter la primauté du droit de l’Union au regard
essentiellement de principes constitutionnels internes tels que le respect des droits
fondamentaux, les limites de la compétence de l’Union ou l’identité nationale.14

La CJUE a pour sa part cherché à éviter ou résoudre ces éventuels conflits en
reconnaissant que le plein effet du principe de primauté peut être mis en balance avec (et

13 Par exemple, arrêts du 26 septembre 2013, HK Danmark (C-476/11, EU:C:2013:590), du 6 février 2018,
Altun e.a. (C-359/16, EU:C:2018:63), du 17 avril 2018, Egenberger (C-414/16, EU:C:2018:257), du 6
novembre 2018, Bauer etWillmeroth (C-569/16 et C-570/16, EU:C:2018:871) et du 6 novembre 2018,Max-
Planck-Gesellschaft zur Förderung der Wissenschaften (C-684/16, EU:C:2018:874).

14 Un exemple récent et connu est l’arrêt rendu par la Cour suprême du Danemark le 6 décembre 2016 dans
l’affaire n° 15/2014, Ajos.
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le cas échéant limité par) d’autres considérations juridiques fondamentales, mais que cela
doit avoir lieu en vertu du droit de l’Union et non en ayant recours à des théories
constitutionnelles internes. Il suffit de penser, par exemple, au respect du principe
fondamental de sécurité juridique (souvent soulevé dans les litiges relatifs à la publication
de mesures de l’Union),15 à la nécessité éventuelle d’éviter un vide juridique dommageable
aux intérêts des consommateurs ou à l’environnement,16 ou aux principes de légalité des
délits et des peines et de non-rétroactivité.17

2. Quels sont les principales tendances, les exceptions notables ou les principaux exemples
dans la jurisprudence nationale d’interprétation, d’application ou d’utilisation directe
de la théorie émergente de la CJUE concernant lamise en balance du principe de primauté
avec d’autres principes concurrents du droit de l’Union ? Il serait particulièrement
intéressant de disposer d’exemples dans lesquels les juges nationaux ont explicitement
discuté (comparé, contrasté, approuvé ou contesté) l’approche de la CJUE en droit de
l’Union au regard d’autres principes ou dispositions constitutionnels internes de contrôle
juridictionnel susceptibles de constituer un motif direct de rejet du principe de primauté
du droit de l’Union.

En outre, on peut soutenir qu’un phénomène similaire est apparu dans l’interprétation et
l’application judiciaires de divers régimes législatifs de l’Union qui prévoient la
reconnaissance mutuelle de décisions nationales, reconnaissance fondée sur le postulat
d’une confiance mutuelle entre les États membres. Certaines juridictions nationales ont
émis des réserves sur la pleine application d’une telle législation de l’Union, aumotif qu’elle
pourrait notamment être incompatible avec certaines normes en matière de droits
fondamentaux applicables en vertu de leur système constitutionnel interne. La CJUE a de
nouveau cherché à éviter ou résoudre tout conflit éventuel avec les juridictions nationales
en admettant que l’obligation de reconnaissancemutuelle (ou la présomption de confiance
mutuelle) doit être mise en balance avec (et le cas échéant limité par) d’autres principes
fondamentaux du droit de l’Union, notamment le respect de la charte des droits
fondamentaux.18 Ici encore, la primauté et ainsi l’application interne complète de la

15 Par exemple, arrêts du 20 mai 2003, Consorzio del Prosciutto di Parma et Salumificio S. Rita (C-108/01,
EU:C:2003:296), du 11 décembre 2007, Skoma-Lux (C-161/06, EU:C:2007:773) et du 10mars 2009,Heinrich
(C-345/06, EU:C:2009:140).

16 Par exemple, arrêts du 8 septembre 2010, Winner Wetten (C-409/06, EU:C:2010:503) et arrêt du 28 juillet
2016, Association France Nature Environnement (C-379/15, EU:C:2016:603).

17 Par exemple, arrêt du 5 décembre 2017, M.A.S. et M.B. (C-42/17, EU:C:2017:936) relatif aux conséquences
à tirer de l’arrêt du 8 septembre 2015, Taricco e.a. (C-105/14, EU:C:2015:555).

18 Le fonctionnement du mandat d’arrêt européen constitue un bon exemple à cet égard: voir, par exemple,
arrêts du 5 avril 2016, Aranyosi et Căldăraru (C-404/15 et C-659/15 PPU, EU:C:2016:198) et du 25 juillet
2018, Generalstaatsanwaltschaft (Conditions de détention en Hongrie) (C-220/18 PPU, EU:C:2018:589).
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législation de l’Union est de fait limitée au regard de considérations concurrentes de droit
de l’Union, même si celles-ci sont pour l’essentiel internalisées.

3. Quels sont les principales tendances, les exceptions notables ou les principaux exemples
dans la jurisprudence nationale d’interprétation, d’application ou d’utilisation directe
de la théorie émergente de la CJUE concernant la mise en balance de l’obligation de
reconnaissance mutuelle (ou de la présomption de confiance mutuelle) avec d’autres
principes concurrents du droit de l’Union ? Il serait particulièrement intéressant de
disposer d’exemples dans lesquels les juges nationaux ont explicitement discuté (comparé,
contrasté, approuvé ou contesté) l’approche de la CJUE en droit de l’Union au regard
d’autres principes ou dispositions constitutionnels internes de contrôle juridictionnel
susceptibles de constituer un motif direct de rejet du principe de primauté du droit de
l’Union.

NB) La question 4 porte spécifiquement sur les obstacles à l’application effective du droit
de l’Union découlant de menaces alléguées à l’indépendance des juridictions nationales
compétentes. Cependant, la question 4 vise principalement à exposer des exemplesmontrant
comment des problèmes allégués d’indépendance de la Justice pourraient survenir et avoir
une incidence sur l’application effective du droit de l’Union au sein d’un même système
juridique national. Il convient en revanche d’aborder dans le cadre de la question 3 les
exemples de situations dans lesquelles de telles menaces ou problèmes surviennent dans
un État membre, mais conduisent à des inquiétudes relatives à l’application effective des
obligations fondées sur la reconnaissance mutuelle (ou la confiance mutuelle) dans un
autre État membre.19

C. La protection juridictionnelle effective

Une autre évolution importante des principes fondamentaux sous-tendant l’application
effective du droit de l’Union concerne la garantie que les droits et obligations découlant
des traités seront appliqués par des juridictions nationales qui respectent les exigences
fondamentales de l’indépendance de la Justice prévues à l’article 6 de la Convention de
sauvegarde des droits de l’homme et des libertés fondamentales (ci-après « CSDHLF ») et
à l’article 47 de la charte des droits fondamentaux.

En particulier, ainsi que l’a jugé la CJUE dans l’arrêt Associação Sindical dos Juízes
Portugueses, l’existence d’un contrôle juridictionnel effectif destiné à assurer le respect du

19 Par exemple, dans le cadre du mandat d’arrêt européen, on inclurait l’arrêt du 25 juillet 2018, Minister for
Justice and Equality (Défaillances du système judiciaire) (C-216/18 PPU, EU:C:2018:586).
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droit de l’Union est inhérente à un État de droit. Chaque État membre doit donc garantir
que, dans les domaines couverts par le droit de l’Union, ses juridictions satisfont aux
exigences d’une protection juridictionnelle effective.20

Ces principes continuent à se préciser dans le cadre de litiges impliquant des États
membres où l’indépendance de la Justice, et avec elle l’application effective du droit de
l’Union sur le territoire national, est présumée faire l’objet de menaces graves et
systématiques.21 Toutefois, il serait intéressant d’évaluer l’ampleur de ces menaces dans
l’ensemble de l’Union et de déterminer quelles sont les formes précises que prennent ces
menaces.

4. Dans le cadre de votre système juridique national, des inquiétudes spécifiques ont-elles
été soulevées concernant l’indépendance des juridictions de votre pays, au sens de l’article
47 de la charte des droits fondamentaux et de la jurisprudence pertinente de la CJUE,
qui seraient susceptibles d’affecter l’obligation de votre État membre de veiller à
l’application effective du droit de l’Union ?

NB) Ces tendances ou exemples doivent porter sur des problèmes allégués au regard de
l’indépendance de la Justice et sur leur éventuelle incidence sur l’application effective du
droit de l’Union au sein d’unmême système juridique national. Des tendances ou exemples
concernant l’indépendance de la Justice dans un autre État membre et l’incidence sur
l’application effective du droit de l’Union au sein de votre État membre (sur la base des
obligations de reconnaissance mutuelle ou de confiance mutuelle) doivent être abordés
dans le cadre de la question 3.22

Au vu des exigences de la protection juridictionnelle effective au sens large, il existe une
jurisprudence et une littérature abondantes sur les principes qui régissent la manière selon
laquelle les dispositions du droit de l’Union sont appliquées au sein du système juridique
national, non seulement de manière abstraite, mais également en pratique: par exemple,
la responsabilité encourue par un État membre en application de l’arrêt Francovich,23 la
condamnation de particuliers à payer des dommages et intérêts commedans l’arrêt Courage
et Crehan,24 la faculté ou le devoir des juridictions nationales de soulever d’office des

20 Arrêt du 27 février 2018,Associação Sindical dos Juízes Portugueses (C-64/16, EU:C:2018:117), en particulier
les points 36, 37, 41 et 44.

21 Par exemple, ordonnance du 17 décembre 2018, Commission/Pologne (C-619/18 R, EU:C:2018:1021).
22 Par exemple, dans le cas du mandat d’arrêt européen, des affaires telles que l’arrêt du 25 juillet 2018,

Minister for Justice and Equality (Défaillances du système judiciaire) (C-216/18 PPU, EU:C:2018:586).
23 Arrêt du 19 novembre 1991, Francovich e.a. (C-6/90 et C-9/90, EU:C:1991:428).
24 Arrêt du 20 septembre 2001, Courage et Crehan (C-453/99, EU:C:2001:465).
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moyens tirés du droit de l’Union25 ou le plein effet des règles nationales relatives à l’autorité
de la chose jugée, la recevabilité des preuves, l’accès à l’aide juridictionnelle etc.26

Dans ce cadre, des questions cruciales relatives aux règles nationales d’accès aux
tribunaux sont fréquemment soulevées, notamment celles exigeant une qualité des
particuliers pour agir en justice en vue de demander l’application de mesures de l’Union.
Par exemple, le droit national peut restreindre l’éventuel groupe de bénéficiaires en droit
d’être considérés comme titulaires du droit d’ester en justice devant les juridictions
nationales pour l’application de mesures particulières découlant du droit de l’Union. De
même, le droit national pourrait définir les situations dans lesquelles des particuliers sont
en droit de demander l’exécution en justice de mesures de l’Union qui concernent
essentiellement la protection d’intérêts collectifs publics (par exemple, dans des domaines
tels que le droit de l’environnement) ou, au contraire, dans lesquelles la capacité juridique
pour demander l’application du droit de l’Union est réservée exclusivement à une autorité
publique compétente. Ou encore, il est possible que le droit national réglemente les
situations dans lesquelles des tiers (comme des organisations représentatives) doivent être
reconnues comme compétentes pour introduire une action en justice visant à l’application
de droits essentiellement privés (par exemple, dans des domaines tels que le droit du travail
ou le droit de la consommation).

Bien sûr, des actes législatifs spécifiques de l’Union pourraient répondre directement
à de telles questions, par exemple en définissant de façon détaillée le groupe des bénéficiaires
visés ou en prévoyant expressément la possibilité des actions de groupe. Cependant, dans
bien des situations, l’articulation entre, d’une part, les règles nationales relatives à la qualité
pour agir et, d’autre part, l’application effective du droit de l’Union, doit être déterminée
au regard de principes de droit de l’Union plus généraux ou de solutions jurisprudentielles
précédemment adoptées par la CJUE.27

25 Une question qui s’est particulièrement posée en rapport avec la directive concernant les clauses abusives
dans les contrats: par exemple, arrêts du 27 juin 2000, Océano Grupo Editorial et Salvat Editores (C-240/98
à C-244/98, EU:C:2000:346), du 21 novembre 2002,Cofidis (C-473/00, EU:C:2002:705), du 26 octobre 2006,
Mostaza Claro (C-168/05, EU:C:2006:675).

26 Par exemple, arrêts du 16 mars 2006, Kapferer (C-234/04, EU:C:2006:178), du 10 avril 2003, Steffensen (C-
276/01, EU:C:2003:228) et du 22 décembre 2010, DEB (C-279/09, EU:C:2010:811).

27 Un grand nombre d’affaires portées devant la CJUE concernent des questions d’exigences nationales en
matière de qualité pour agir: voir, par exemple, arrêts du 4 décembre 1997,Daihatsu Deutschland (C-97/96,
EU:C:1997:581), du 7 mai 1998, Clean Car Autoservice (C-350/96, EU:C:1998:205), du 17 septembre 2002,
Muñoz et Superior Fruiticola (C-253/00, EU:C:2002:497), du 7 janvier 2004,Wells (C-201/02, EU:C:2004:12),
du 20 octobre 2005, Ten Kate Holding Musselkanaal e.a. (C-511/03, EU:C:2005:625), du 13 mars 2007,
Unibet (C-432/05, EU:C:2007:163), du 10 juillet 2008, Feryn (C-54/07, EU:C:2008:397), du 16 juillet 2009,
Mono Car Styling (C-12/08, EU:C:2009:466), du 15 octobre 2009, Djurgården-Lilla Värtans Miljöskydds-
förening (C-263/08, EU:C:2009:631), du 14 mars 2013, Leth (C-420/11, EU:C:2013:166) et du 25 avril 2013,
Asociația Accept (C-81/12, EU:C:2013:275).
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5. Quels sont les principales tendances, les exceptions notables ou les principaux exemples
qui illustrent la façon dont la jurisprudence de la CJUE sur la protection juridictionnelle
effective en général, et sur l’accès aux tribunaux en particulier, affecte les règles nationales
existantes relatives à la qualité pour agir en vue de l’application de mesures de droit de
l’Union devant les juridictions nationales ? Cela peut passer, par exemple, par
l’élargissement (ou le rétrécissement) de la définition du groupe de bénéficiaires en droit
d’ester en justice pour protéger leurs intérêts, de la qualité pour agir de particuliers
souhaitant faire respecter le droit de l’Union dans l’intérêt général ou de la capacité de
tiers pour agir en justice afin de faire respecter des droits privés.

D. Les renvois préjudiciels

Une autre pierre angulaire des relations entre l’Union et les ordres juridiques nationaux
est évidemment le système des renvois préjudiciels qui instaure un dialogue entre la CJUE,
d’une part, et les juridictions des États membres, d’autre part. L’importance de ce système
a été soulignée à maintes reprises par la CJUE en ce qu’il est essentiel à l’autonomie du
droit de l’Union, à l’application effective desmesures de l’Union et à la protection judiciaire
des droits tirés du droit de l’Union.28

Néanmoins, des inquiétudes sont parfois exprimées concernant la disposition des
juridictions supérieures nationales à respecter l’obligation prévue par l’article 267 TFUE,
c’est-à-dire de procéder aux renvois préjudiciels devant la CJUE lorsque cela est nécessaire.
Les requérants ont donc cherché d’autresmoyens pour assurer le respect de ces obligations:
par exemple, en demandant réparation à l’État membre, sur la base de la violation alléguée
de l’obligation de renvoi, conformément à la jurisprudence Köbler,29 ou en introduisant
une action devant la Cour européenne des droits de l’homme invoquant une violation de
l’article 6 de la CSDHLF (notamment une motivation insuffisante ou erronée quant au
refus de procéder au renvoi préjudiciel).30 Ces évolutions soulèvent des questions

28 Par exemple, avis 1/09 (Accord sur la création d’un système unifié de règlement des litiges en matière de
brevets), du 8 mars 2011 (EU:C:2011:123), avis 2/13 (Adhésion de l’Union à la CEDH), du 18 décembre
2014 (EU:C:2014:2454) et arrêt du 6 mars 2018, Achmea (C-284/16, EU:C:2018:158).

29 Arrêt du 30 septembre 2003, Köbler (C-224/01, EU:C:2003:513). Des arrêts importants postérieurs ont été
rendus en matière de responsabilité d’un État membre pour des violations imputables à une juridiction
nationale (dans des cas notamment de refus de procéder à un renvoi préjudiciel): arrêts du 13 juin 2006,
Traghetti del Mediterraneo (C-173/03, EU:C:2006:391), du 9 septembre 2015, Ferreira da Silva e Brito e.a.
(C-160/14, EU:C:2015:565) et du 28 juillet 2016, Tomášová (C-168/15, EU:C:2016:602).

30 Voir, par exemple, arrêts de la Cour EDH du 20 septembre 2011, Ullens de Schooten et Rezabek c. Belgique
(CE:ECHR:2011:0920JUD000398907), du 11 juin 2013, Stichting Mothers of Srebrenica et autres c. Pays-
Bas (CE:ECHR:2013:0611DEC006554212), du 8 avril 2014, Dhahbi c. Italie (CE:ECHR:2014:0408JUD
001712009), du 21 juillet 2015, Schipani et autres c. Italie (CE:ECHR:2015:0721JUD003836909) et du 24
avril 2018, Baydar c. Pays-Bas (CE:ECHR:2018:0424JUD005538514).
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intéressantes, par exemple celle de savoir dans quelle mesure et de quelles manières le
système de dialogue judiciaire prévu par l’article 267 TFUE se transforme en passant d’un
mécanisme interinstitutionnel de dialogue judiciaire à un droit individuel reconnu et
protégé en tant que tel par le droit de l’Union, le droit national ou le droit dérivant de la
CSDHLF.

6. Quels sont les principales tendances, les exceptions notables ou les principaux exemples
au sein du système juridique national de refus, allégués ou constatés, par une juridiction
supérieure de se conformer à son obligation de saisir la CJUE d’un renvoi préjudiciel en
application de l’article 267 TFUE ? Sont particulièrement visés les cas dans lesquels le
plaideur a, par la suite, contesté ce refus de renvoi préjudiciel au titre du droit de l’Union,
du droit national ou du droit dérivant de la CSDHLF.

E. Autres évolutions et tendances importantes ou nouvelles

7. En ce qui concerne les doctrines fondamentales (interprétation conforme, effet direct,
primauté, protection juridictionnelle effective, renvois préjudiciels) énoncées dans
l’introduction, existe-t-il des exemples spécifiques particulièrement importants pour
l’application du droit de l’Union devant les juridictions nationales qui n’auraient pas
déjà été mentionnés dans votre réponse à ce questionnaire et que vous souhaiteriez
aborder ? Sont notamment visés les exemples suggérant la naissance de nouvelles questions,
tendances ou de nouveaux défis concernant cette application.
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Fragebogen

Nationale Gerichte und die Durchsetzung des Europarechts

Generellen Berichterstatter: Michael Dougan*

Einführung

Dieses Thema behandelt die Rolle nationalerGerichte bei derDurchsetzung des EU-Rechts
in den Mitgliedsstaaten. Als eine Angelegenheit des EU-Rechts wird diese Rolle anhand
einer Anzahl von essentiellen Grundsätzen definiert, welche im Zentrum der
EU-Rechtsordnung und dem Verhältnis zu den nationalen Rechtssystemen stehen:
– Der Grundsatz der EU-rechtskonformen Auslegung verpflichtet nationale Richter

bestehendes nationales Recht (soweit eben möglich) im Einklang mit einschlägigen
EU- Rechtsvorschriften zu interpretieren um einen direkten Konflikt zwischen EU-
und nationalem Recht zu vermeiden;1

– Der Grundsatz der unmittelbaren Anwendbarkeit des EU-Rechts, nach welchem
EU-Rechtsvorschriften, die hinreichend klar, präzise und an keine weiteren
Bedingungen geknüpft sind, (zumindest theoretisch) als direkte Rechtsquelle für
bestimmbare Rechte und Pflichten vor nationalen Gerichten fungieren können;2

– Der Grundsatz des Vorrangs des EU-Rechts, nach welchem nationale Richter
(zumindest theoretisch) Vorschriften der nationalen Rechtsordnung, die in Konflikt
mit unmittelbar anwendbarenEU-Rechtsvorschriften stehenundderenUnvereinbarkeit
auch nicht mittels EU-rechtskonformer Auslegung aufgelöst werden kann, nicht zur
Anwendung bringen können;3

– Der Grundsatz des effektiven gerichtlichen Rechtsschutzes, der sicherstellt, dass die
sich aus dem EU-Recht ergebenen Rechte und Pflichten in der Praxis adäquat über die
verschiedenen Kanäle der nationalen Rechtsordnung durchgesetzt werden können -
welches grundlegende Sicherheiten, wie beispielsweise den Zugang zur Justiz,4

* Professor für das Europarecht und Inhaber des Jean Monnet Lehrstuhls für Europarecht an der Universität
Liverpool.

1 Z.B. RechtssacheC-106/89,Marleasing, EU:C:1990:395; Verbundene RechtssachenC-397/01 bis C-403/01,
Pfeiffer, EU:C:2004:584; Rechtssache C-384/17, Dooel Uvoz-Izvoz Skopje Link Logistic NandN v. Budapest
Rendőrfőkapitánya, EU:C:2018:810.

2 Rechtssache 26/62, van Gend en Loos, EU:C:1963:1.
3 Rechtssache 6/64, Costa v. Enel, EU:C:1964:34.
4 Z.B. Rechtssache 222/84, Johnston, EU:C:1986:206.
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einheitliche EU-Rechtsstandards für Rechtsmittel, wie den vorläufigen Rechtsschutz
und Schadensersatzansprüche,5 sowie EU-rechtliche Grenzen für die nationale
Verfahrensautonomie durch die Grundsätze der Äquivalenz und der Effektivität
einschließt;6

– Das System der Vorlagefragen, welches es nationalen Gerichten ermöglicht einen
offenen und effizienten Dialog mit dem Europäischen Gerichtshof über die korrekte
Interpretation und die Gültigkeit von EU-Rechtsvorschriften in der national
Rechtsordnung zu führen.7

Ferner sind neben diesen einleitenden Bemerkungen zwei weitere Aspekte der Rolle
nationaler Gerichte bei der Durchsetzung des EU-Rechts bedeutsam.

Erstens ist es offensichtlich, dass dieses Thema bereits ausgiebig im EU-Recht und der
Wissenschaft behandeltwurde. BesondereBeachtunghaben insbesondere folgendeThemen
erhalten: dieMöglichkeit, dass nicht umgesetzte EU-Richtlinien direkt auf Privatpersonen
Anwendung finden; die Tendenz bei nationalen Höchstgerichten den Vorrang des
EU-Rechts auf Grundlage von nationalem Verfassungsrecht einzuschränken; sowie die
Voraussetzungen unter denenMitgliedsstaaten Privatpersonen für EU-Rechtsverletzungen
entschädigen müssen (um nur eine kleine Anzahl an Beispielen zu nennen).8 Es ist
keinesfalls die Bestrebung dieser FIDE-Initiative diese etablierten Prinzipien und
Fallbeispiele zu reproduzieren. Vielmehr wird der Fokus auf neuartigen Problemen und
Fragen liegen, die sich mit Blick auf die Durchsetzung des EU-Rechts durch nationale
Gerichte in der jüngsten Rechtsprechung sowie der Wissenschaft ergeben haben.

Zweitensweist dieses Thema, trotz der erfolgten Eingrenzung durch die nachfolgenden
gezielten Fragen, tendenziell einen weiten Umfang auf. Schließlich können Probleme bei
der Durchsetzung von EU-Recht durch nationale Gerichte in einer Vielzahl von
verschiedenen Feldern auftreten, und, ferner, ergeben sich Variationen aufgrund der
verschiedenen nationalenRechtsordnungen. So unterscheidet das EU-Recht beispielsweise
zwischen der Durchsetzung einer Vorschrift gegen einen Mitgliedstaat (einschließlich
anderer öffentlicher Stellen) und der Durchsetzung gegen Privatpersonen.9 Auch können
sich erheblicheUnterschiede bei der EU-Rechtsdurchsetzung imZivil-, Verwaltungs- oder

5 Z.B. Rechtssache C-213/89, Factortame, EU:C:1990:257; Verbundene Rechtssachen C-6/90 and C-9/90,
Francovich, EU:C:1991:428.

6 Z.B. Rechtssache, Rewe-Zentralfinanz, EU:C:1976:188; Rechtssache 45/76, Comet, EU:C:1976:191.
7 Artikel 267 AEUV.
8 Siehe z.B.: A Dashwood, M Dougan, M Ross, E Spaventa and D Wyatt, Wyatt and Dashwood’s European

Union Law (6. Ed., 2011, Hart Publishing) Kapitel 7-9.
9 Wie beispielsweise bei derDurchsetzung vonnicht-umgesetzten EU-Richtlinie, z.B. RechtssacheRechtssache

C-91/92, Faccini Dori, EU:C:1994:292.
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Strafrecht ergeben.10 In ihren Antworten zu den nachfolgenden Fragen sind die nationalen
Berichterstatter dazu angehalten ein besonderes Augenmerk auf die Entwicklung
übergeordneter EU-Rechtsgrundsätze zu legen und dabei gleichzeitig etwaige
kontextbezogenen Unterschiede, die sich aufgrund von EU-Recht und/oder nationalem
Recht ergeben, hervorzuheben.

Vor diesemHintergrund sind sechs Fragen ausgewählt worden, die spezielle Probleme
oder Fragen in Bezug auf dieGrundsätze der unmittelbarenAnwendbarkeit des EU-Rechts,
des Vorrangs des EU-Rechts, des effektiven gerichtlichen Rechtsschutzes und des Systems
der Vorlagefragen behandeln. Darüber hinaus ist uns bewusst, dass auch andere
aufkommende Probleme und Trends in diesem Bereich identifiziert, geteilt und diskutiert
werden müssen. Deshalb endet dieser Fragebogen mit einer siebten Frage: Eine eher offen
formulierte Aufforderung über weitere nationale Beispiele von Bedeutung und neue
Entwicklungen imBereich der EU-Rechtsgrundsätze, die dieDurchsetzung des EU-Rechts
durch alle nationalen Rechtsordnungen hinweg prägen, zu berichten.

A. Grundsatz der unmittelbaren Anwendbarkeit

Seit langerZeit schonwird debattiert, obEU-Recht gegenüber oder zwischenPrivatpersonen
unmittelbare Anwendung finden kann. Diese Debatte hat sich traditionell auf die
unmittelbare Anwendbarkeit von nicht-umgesetzten Richtlinien fokussiert. Hier drängen
die nationalen Gerichte den EuGH noch stets den durch die Rechtsprechung etablierten
Grundsatz, nämlich dass solche Maßnahmen nicht gegen Privatpersonen durchgesetzt
werden können, genauer zu bestimmen.11

Neuerdings hat sich der Fokus aber auf die Frage verschoben, ob die allgemeinen
Rechtsgrundsätze des EU-Rechts und/oder die EU-Grundrechtecharta direkt gegenüber
oder zwischen Privatpersonen durchgesetzt werden können. Viele dieser Fälle, die sich
mit der „horizontalen Anwendbarkeit“ der allgemeinen Rechtsgrundsätze des EU-Rechts
und/oder der EU-Grundrechtecharta befassen, sind im Endeffekt von der Beantwortung
einer öffentlich-rechtlichen Frage, z.B. die Nicht-Anwendung von nationalem Recht,
dessen Unvereinbarkeit mit dem EU-Recht auch nicht mittels des Grundsatzes der
EU-rechtskonformen Auslegung ausgeräumt werden kann (obgleich diese Nicht-
Anwendung im Kontext zivilrechtlicher Streitigkeiten zwischen zwei Privatpersonen

10 Wie beispielsweise bei den Grenzen, die das EU-Recht für die Pflicht zur EU-rechtskonformen Auslegung
benennt, welche strenger bei Strafverfahren als bei Zivil- oder Verwaltungsverfahren sind, siehe z.B. Ver-
bundene Rechtssachen C-387/02, C-391/02 and C-403/02, Berlusconi, EU:C:2005:270.

11 Z.B. Rechtssache C-122/17, Smith, EU:C:2018:631.
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auftritt und nicht in einer verwaltungsrechtlichen Streitigkeit die eine Behörde involviert),
abhängig.12

Nichtsdestotrotz weisen einige der jüngsten EuGH-Entscheidungen eine deutlich
weitreichendere Terminologie auf – was suggeriert, dass (zumindest einige) allgemeine
Rechtsgrundsätze des EU-Rechts und/oder Vorschriften der EU-Grundrechtecharta auch
auf Privatpersonen unmittelbare Anwendung finden können, selbst wenn derenVerhalten
ausschließlich auf eine Ausübung von Privatautonomie beruht.13 Falls sich dieses bestätigt,
markiert es eine wichtige EU-rechtliche Entwicklung: Die Anerkennung von allgemeinen
Rechtsgrundsätzen des europäischen Privatrechts (als Gegenbegriff zu Verfassungs- oder
Verwaltungsrecht) und/oder die mögliche Auferlegung grundrechtlicher Pflichten auf
Privatpersonen und auf Sachverhalte zwischen Privatpersonen.

1 Frage 1:Was sind die wichtigsten Entwicklungen, bemerkenswerte Ausnahmen und/oder
zentrale Beispiele in der nationalen Rechtsprechung bezüglich von Versuchen die
allgemeinen Rechtsgrundsätze des EU-Rechts und/oder die EU-Grundrechtecharta so
anzuwenden, dass sie Privatpersonen unmittelbare Verpflichtungen auferlegen? Wird
in diesen Fällen grundsätzlich die Rechtmäßigkeit oder Vereinbarkeit von
öffentlich-rechtlichen Handlungen in Frage gestellt, wenngleich zivilrechtliche
Streitigkeiten zwischen Privatpersonen vorliegen? Oder gibt es auch Beispiele, in denen
die gerügte Rechtmäßigkeit oder Vereinbarkeit eines Verhaltens sich ausschließlich aus
einer privatautonomen Handlung ergibt, ohne eine entsprechende Grundlage im
nationalen Recht?

B. Grundsatz des Vorrangs des EU-Rechts

Viele Mitgliedsstaaten haben Schwierigkeiten den vollen und bedingungslosen Vorrang
des EU-Rechts, der sich aus der Rechtsprechung des EuGHs ergibt, in ihre nationalen
Verfassungssysteme zu integrieren. Insbesondere beharren nationale Höchstgerichte auf
ihrer Kompetenz den Vorrang des EU-Rechts unter Berufung auf Kernver-
fassungsgrundsätze, wie etwa den Grundrechtsschutz, den Grundsatz der begrenzten

12 Z.B. Rechtssache C-144/04, Mangold, EU:C:2005:709; Rechtssache C-555/07, Kücükdeveci, EU:C:2010:21;
Rechtssache C-68/17, IR v. JQ, EU:C:2018:696.

13 Z.B. Rechtssache C-476/11, HK Danmark, EU:C:2013:590; Rechtssache C-359/16, Altun, EU:C:2018:63;
RechtssacheC-414/16,Egenberger, EU:C:2018:257; Verbundene RechtssacheC-569/16 andC-570/16,Bauer
und Willmeroth, EU:C:2018:871; Rechtssache C-684/16, Max-Planck-Gesellschaft zur Förderung der Wis-
senschaften, EU:C:2018:874.
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Einzelermächtigung oder die Verfassungsidentität, entweder zu qualifizieren oder ihn
komplett abzulehnen.14

Seinerseits hat der EuGH versucht solche möglichen Konflikte dadurch zu verhindern
bzw. zu lösen, indem er anerkannt hat, dass der Grundsatz des EU-Rechtsvorrangs, und
damit seine volleWirkung, gegen andere grundlegende rechtliche Erwägungen abgewogen
(und damit eingeschränkt) werden kann, jedoch alleine auf Grundlage des EU-Rechts
selbst und keinesfalls unter Rückgriff auf alternative nationale verfassungsrechtliche
Grundsätze. Einschlägige Beispiele in dieser Hinsicht sind etwa die Achtung des
Grundsatzes der Rechtssicherheit (häufig vorgebracht in Streitigkeiten über die
ordnungsgemäße Veröffentlichung von EU-Maßnahmen);15 das mögliche Bedürfnis ein
schädliches rechtliches Vakuum zum Nachteil des Verbraucher- oder Umweltschutzes zu
verhindern;16 oder etwa das Legalitätsprinzip und das Rückwirkungsverbot bei der
Definition von Straftaten und Strafen.17

2 Frage 2:Was sind die wichtigsten Entwicklungen, bemerkenswerte Ausnahmen und/oder
zentrale Beispiele in der Rechtsprechung nationaler Gerichte bei der Interpretation oder
Anwendung des sowie der direkten Auseinandersetzung mit dem durch den EuGH
etablierten Ansatz der Abwägung des Vorrangs des EU-Rechts gegen widerstreitende
EU-rechtsinterne Grundsätze? Besonders interessant wäre hier, ob nationale Richter die
durch den EuGH entwickelte Vorgehensweise, die direkt auf EU-Recht basiert und somit
EU-rechtsintern ist, im Verhältnis zu alternativen nationalen verfassungsrechtlichen
Grundsätzen oder gerichtlichen Prüfungsmaßstäben, die als Grund für die Ablehnung
der Vorrangs des EU-Rechts angeführt werden, diskutiert (verglichen, kontrastiert,
bestätigt, oder sich dagegen gewehrt) haben.

Ferner kann wohl eine vergleichbare Tendenz bei der Interpretation und Durchsetzung
von EU-Rechtsinstrumenten beobachtet werden, die auf der gegenseitigen Anerkennung
von nationalen Entscheidungen (basierend auf dem Grundsatz des gegenseitigen
Vertrauens) beruhen. Einige nationale Gerichte haben sich zur vollumfänglichen
Durchsetzung dieser EU-Gesetzgebung zurückhaltend geäußert mit dem Verweis darauf,
dass eine solche Durchsetzung beispielsweise unvereinbar mit dem verfassungsrechtlich

14 Ein weithin bekanntes Urteil in diesem Zusammenhang ist durch das höchste dänische Gericht in der
Rechtssache 15/2014, Ajos, Urteil vom 6. Dezember 2016, ergangen.

15 Z.B. RechtssacheC-108/01,Asda Stores, EU:C:2003:296; RechtssacheC-161/06, Skoma-Lux, EU:C:2007:773;
Rechtssache C-345/06, Heinrich, EU:C:2009:140.

16 Z.B. Rechtssache C-409/06, Winner Wetten, EU:C:2010:503; Rechtssache C-379/15, Association France
Nature Environnement, EU:C:2016:603.

17 Z.B. Rechtssache C-42/17, MAS and MB, EU:C:2017:936 (in Bezug auf die Implikationen des vorherigen
Urteils in der Rechtssache C-105/14, Taricco, EU:C:2015:555).
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verankertem Grundrechtsschutz der nationalen Rechtsordnung sei. Erneut hat der EuGH
hier versucht einen direktenKonfliktmit den nationalenGerichten dadurch abzuwenden,
indem er die Pflicht zur gegenseitigen Anerkennung/die Annahme von gegenseitigem
Vertrauen gegen andere grundlegende Rechtsgrundsätze abwägt (und falls nötig begrenzt),
wie beispielsweise den Schutz der EU-Grundrechtecharta.18 Abermals ist der Vorrang des
Unionsrechts – und damit die volle Rechtsdurchsetzung von EU-Gesetzen auf nationaler
Ebene – tatsächlich qualifiziert mit Verweis auf widerstreitende, aber wichtiger Weise
EU-rechtsinterne, Überlegungen.

3 Frage 3:Was sind die wichtigsten Entwicklungen, bemerkenswerte Ausnahmen und/oder
zentrale Beispiele in der Rechtsprechung nationaler Gerichte bei der Interpretation,
Anwendung oder Auseinandersetzung des durch den EuGH etablierten Ansatzes, die
Pflicht zur gegenseitigen Anerkennung/die Annahme von gegenseitigem Vertrauen
gegenwiderstreitendenEU-rechtsinterneGrundsätze abzuwägen?Besonders interessant
wäre hier, ob nationale Richter die durch den EuGH entwickelte Vorgehensweise, die
direkt auf EU-Recht basiert und somit EU-rechtsintern ist, imVerhältnis zu alternativen
nationalen verfassungsrechtlichen Grundsätzen oder gerichtlichen Prüfungsmaßstäben,
die als Grund für die Ablehnung der Vorrangs des Unionsrechts angeführt werden,
diskutiert (verglichen, kontrastiert, bestätigt, oder sich dagegen gewehrt) haben.

NB: Frage 4 behandelt spezifisch die Herausforderungen, die sich für die Durchsetzung
von EU-Recht ergeben, wenn die richterliche Unabhängigkeit der kompetenten Gerichte
in Zweifel gezogen wird. Jedoch zielt Frage 4 primär darauf ab Beispiele aufzudecken, in
denen die Durchsetzung des EU-Rechts durch gerügte Probleme fehlender richterlicher
Unabhängigkeit innerhalb ein und derselben Rechtsordnung beeinflusst wird. Beispiele,
in denen solche Gefahren/Probleme in einem Mitgliedsstaat auftreten, diese jedoch zu
Befürchtungen bezüglich der effektiven Durchsetzung von rechtlichen Verpflichtungen
aufGrundlage von gegenseitigerAnerkennung/gegenseitigemVertrauen in einem anderen
Mitgliedsstaat führen, sollten unter Frage 3 abgehandelt werden.19

18 Die Durchführung des Europäischen Haftbefehls ist hier ein vielbeachtetes Beispiel, vergleiche z.B.: Ver-
bundene Rechtssache C-404/15 and C-659/15 PPU, Aranyosi and Căldăraru, EU:C:2016:198; Rechtssache
C-220/18 PPU, ML, EU:C:2018:589.

19 Im Bereich des Europäischen Haftbefehls würde dieses die Rechtssache C-216/18 PPU, LM, EU:C:2018:586
umfassen.
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C. Effektiver gesetzlicher Rechtsschutz

Eine entscheidende Entwicklung imBereich derwesentlichenGrundsätzen, die die effektive
EU-Rechtsdurchsetzung sicherstellen, betrifft die Gewährleistung, dass Rechte und
Pflichten, die sich aus den EU-Verträgen ergeben, durch nationale Gerichte vollstreckt
werden, die den grundlegenden Anforderungen an die richterliche Unabhängigkeit im
Sinne von Artikel 6 EMRK und Artikel 47 EU-Grundrechtecharta genügen.

Insbesondere hat der EuGH in Associação Sindical dos Juízes Portugueses festgestellt,
dass das Bestehen effektiven gesetzlichen Rechtsschutzes, welches zur Einhaltung von
EU-Recht konzipiert ist, den Kern des Rechtsstaatsprinzips darstellt; alle Mitgliedsstaaten
müssen folglich sicherstellen, dass ihreGerichte, innerhalb der Bereiche die vomEU-Recht
umfasst sind, den Anforderungen des effektiven gesetzlichen Rechtsschutzes genügen. Die
Gewährleistung richterlicherUnabhängigkeit ist hierfür zentral: Das entsprechendeGericht
muss seine gerichtlichen Tätigkeiten voll-autonom ausüben können, ohne dabei
hierarchischen Beschränkungen ausgesetzt oder anderen Behörden oder jeglicher andere
Weisung untergeordnet zu sein, und es muss somit gegen externen Einfluss oder Druck
abgeschirmt werden, welche sonst Einfluss auf die nötige unabhängige Urteilsfindung
oder auf die Mitglieder des Gerichts haben könnten.20

DieseGrundsätze werden derzeit imKontext vonRechtsstreitigkeitenweiterentwickelt
die Mitgliedsstaaten einschließen, in denen die richterliche Unabhängigkeit, und damit
die effektive EU-Rechtsdurchsetzung innerhalb des jeweiligen nationalen Staatsgebietes,
vermeintlich ernsthaft und systematisch bedroht ist.21 Trotzdem scheint es hier nützlich
nachzuforschen, inwiefern und auf welche Weise der Grundsatz der richterlichen
Unabhängigkeit innerhalb der gesamten EU unter Druck gerät.

4 Frage 4: Sind in Ihrer Rechtsordnung Zweifel bezüglich der richterlichenUnabhängigkeit
von nationalen Gerichten im Sinne von Artikel 47 EU-Grundrechtecharta und der
einschlägigenRechtsprechung des EuGHs aufgekommen, diemöglicherweise einenEinfluss
auf die mitgliedsstaatliche Verpflichtung zur Sicherstellung der effektiven Durchsetzung
des EU-Rechts haben?

NB: Solche Entwicklungen/Beispiele sollten vermeintliche Probleme in Bezug auf
richterlicheUnabhängigkeit innerhalb ein und demselbenMitgliedsstaate und den daraus
resultierenden Einfluss auf eine effektive EU-Rechtsdurchsetzung betreffen.
Entwicklungen/Beispiele die sich auf vermeintliche Probleme in Bezug auf richterliche

20 Rechtssache C-64/16, Associação Sindical dos Juízes Portugueses, EU:C:2018:117, insbesondere §§ 36, 37,
41 und 44.

21 Z.B. Rechtssache C-619/18 R, Kommission v. Polen, Beschluss vom 17. Dezember 2018, EU:C:2018:1021.
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Unabhängigkeit in einem anderen Mitgliedstaat und den daraus resultierenden Folgen
für die effektive EU-Rechtsdurchsetzung innerhalb Ihrer Rechtsordnung beziehen (z.B.
auf Grundlage von gegenseitiger Anerkennung/gegenseitigem Vertrauen) sollten unter
Frage 3 behandelt werden.22

Wennman sich dieAnforderung an den effektiven gerichtlichenRechtsschutz ganz generell
anschaut, so stößt man auf ausgedehnte Rechtsprechung und Literatur mit sowohl
abstrakten als auch sehr praktischen Überlegungen zu den Grundsätze der Anwendung
von EU-Rechtsvorschriften in der nationalen Rechtsordnung: Beispielhaft ist hier die
mitgliedsstaatlicheHaftung für entstandenen Schaden nach dem Francovich-Grundsatz;23

die Haftung von Privatparteien für Schäden im Sinne der Rechtsprechung nach Courage
v. Crehan;24 die Befugnis/Pflicht von nationalen Gerichten EU-rechtliche Aspekte von
Amtswegen zu betrachten;25 oder die uneingeschränkteAnwendung vonnationalenRegeln
wie res judicata, die Beweiszulässigkeit, der Zugang zu Rechtsbeistand, usw.26

In diesemZusammenhang kommenhäufigwichtige Fragen über die nationalenRegeln
auf, die den Zugang zum Gerichtswesen regeln – insbesondere solche Voraussetzungen,
die dieKlagebefugnis vonPrivatpersonenund anderenprivatenAkteuren zurDurchsetzung
von EU-Recht einschränken. Zum Beispiel: Nationale Regeln können den Kreis der
Begünstigten im Sinne von Rechtsinhabern, die dann befugt sind bestimmte EU-Rechte
vor nationalenGerichten durchzusetzen, beschränken. Auch können nationale Regeln die
Situationen bestimmen, in denen Privatpersonen befugt sind auf Grundlage von
EU-Rechtsvorschriften die allgemeine bzw. Kollektivinteressen schützen (beispielsweise
im Bereich des Umweltrechts) Klage zu erheben; oder, andererseits, festlegen wann die
Durchsetzung von EU-Recht exklusiv den befugten nationalen Behörden vorbehalten ist.
Nationales Recht kann aber auch Situationen regeln, in denen Dritte (so wie z.B.
Interessenvertreter) befugt sind eine Klage im Namen von einer anderen Privatperson
und somit zur Durchsetzung derer Rechte anzustrengen (z.B. im Arbeitsrecht oder
Verbraucherrecht).

Selbstverständlich beinhalten einige EU-Gesetze die direkte Antwort auf diese Fragen,
indem sie z.B. den Kreis der Begünstigten klar ausdefinieren oder einen möglichen
Kollektivrechtsschutz festlegen. Häufig aber muss das Zusammenspiel nationaler Regeln

22 Z.B. im Rahmen des Europäischen Haftbefehls, wie Rechtssache C-216/18 PPU, LM, EU:C:2018:586.
23 Verbundene Rechtssachen C-6/90 and C-9/90, Francovich, EU:C:1991:428.
24 Rechtssache C-453/99, Courage v. Crehan, EU:C:2001:465.
25 EinAspekt, der besonders inBezug auf die EU-Richtlinie übermißbräuchlicheKlauseln inVerbraucherverträ-

gen auftritt, z.B.: VerbundeneRechtssachenC-240/98 bis C-244/98,OcéanoGrupo Editorial, EU:C:2000:346;
Rechtssache C-473/00, Cofidis, EU:C:2002:705; Rechtssache C-168/05, Mostaza Claro, EU:C:2006:675.

26 Z.B. Rechtssache C-234/04, Kapferer, EU:C:2006:178; Rechtssache C-276/01, Steffensen, EU:C:2003:228;
Rechtssache C-279/09, DEB, EU:C:2010:811.
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zur Klagebefugnis (einerseits) und der effektiven EU-Rechtsdurchsetzung (andererseits)
anhand allgemeinerer EU-Rechtsgrundsätze und/oder der etablierten Rechtsprechung des
EuGHs bestimmt werden.27

5 Frage 5:Was sind die wichtigsten Entwicklungen, bemerkenswerte Ausnahmen und/oder
zentrale Beispiele dafür, wie die Rechtsprechung des EuGHs zu effektivem gerichtlichen
Rechtsschutz ganz generell, und zumZugang zumGerichtswesen ganz speziell, bestehende
nationale Regelungen bezüglich der Klagebefugnis zur Durchsetzung von EU-Akten vor
nationalen Gerichten beeinflusst, beispielsweise durch das Erweitern (oder Beschränken)
des Begünstigtenkreises, also derjenigen die eine Klage im Eigeninteresse anstrengen
können; oder durch das Erweitern (oder Beschränken) der Klagebefugnis für
Privatpersonen EU-Recht im allgemeinen oder öffentlichen Interesse durchzusetzen; oder
aber durch das Erweitern (oder Beschränken) der Möglichkeit für Dritte eine Klage zur
Durchsetzung von Rechten (anderer) Privatpersonen anzustrengen?

D. System der Vorlagefragen

Ein weiterer Eckpfeiler der Beziehungen zwischen EU- und nationaler Rechtsordnung
bildet, selbstverständlich, das System der Vorlagefragen zwischen dem EuGH (einerseits)
und den mitgliedsstaatlichen Gerichten (andererseits) – ein System dessen Bedeutung
kontinuierlich durch denGerichtshof als Teil der Autonomie des EU-Rechts, der effektiven
Durchsetzung von EU-Akten sowie des gerichtlichen Schutzes von EU-Rechten
hervorgehoben wird.28

Trotzdem kommen teilweise Zweifel auf mit Blick auf die Bereitschaft von
Höchstgerichten ihren Verpflichtungen unter Artikel 267 AEUV nachzukommen und
angemesseneVorlagefragen an denEuGHzu richten. Prozessparteien haben deshalb nach
alternativen Wegen gesucht, um die Einhaltung dieser Pflicht sicherzustellen: durch
beispielsweise eine Schadensersatzklage gegen den Mitgliedsstaat, aufgrund einer

27 Probleme mit Blick auf die nationalen Regelungen zur Klagebefugnis sind in einer Vielzahl von Fällen vor
dem EuGH aufgetreten, z.B. in Urteilen wie: Rechtssache C-97/96, Daihatsu Deutschland, EU:C:1997:581;
RechtssacheC-350/96,CleanCarAutoservice, EU:C:1998:205; RechtssacheC-253/00,Muñoz, EU:C:2002:497;
RechtssacheC-201/02,DelenaWells, EU:C:2004:12; RechtssacheC-511/03,TenKateHolding, EU:C:2005:625;
Rechtssache C-432/05, Unibet, EU:C:2007:163; Rechtssache C-54/07, Firma Feryn, EU:C:2008:397;
Rechtssache C-12/08, Mono Car Styling, EU:C:2009:466; Rechtssache C-263/08, Djurgården-Lilla Värtans
Miljöskyddsförening, EU:C:2009:631; Rechtssache C-420/11, Leth, EU:C:2013:166; Rechtssache C-81/12,
ACCEPT, EU:C:2013:275.

28 Z.B. Gutachten 1/09, Gericht für europäische Patente und Gemeinschaftspatente, ECLI:EU:C:2011:123;
Gutachten 2/13, Beitritt zur EMRK,ECLI:EU:C:2014:2454; RechtssacheC-284/16,Achmea, ECLI:C:2018:158.
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Nichtvorlage im Sinne der Köbler-Rechtsprechung;29 oder durch eine Klage vor dem
Europäischen Menschenrechtsgerichtshof wegen einer vermeintlichen Verletzung von
Artikel 6 EMRK (einschließlich des Rügens einer unzureichenden und inadäquaten
Begründung warum eine Vorlage nicht erfolgt ist).30 Diese Entwicklungen werfen
interessante Fragen auf, beispielsweise inwiefern und auf welche Weise sich das in Artikel
267 AEUV niedergelegte System des justiziellen Dialogs von einem inter-institutionellen
Mechanismus hin zu einem individuellenRecht entwickelt, welches durch EU-, nationales
und EMRK-Recht anerkannt und geschützt wird.

6 Frage 6:Was sind die wichtigsten Entwicklungen, bemerkenswerte Ausnahmen und/oder
zentrale Beispiele in Ihrer Rechtsordnung bezüglich vermeintlicher oder tatsächlicher
Verweigerungen von Höchstgerichten ihrer Pflicht zur Vorlage von EU-Rechtssachen an
den EuGH nach Artikel 267 AEUV nachzukommen? Insbesondere in Situationen in
denen eine Prozesspartei anschließend Abhilfe für die unterbliebene Vorlagefrage auf
Grundlage von EU-, nationalem und/oder EMRK-Recht gesucht hat?

E. Andere wichtige oder neue Entwicklungen und Trends

7 Frage 7: In Anbetracht der grundlegenden EU-Rechtsgrundsätze (EU-rechtskonforme
Auslegung, unmittelbareAnwendbarkeit des EU-Rechts, Vorrang des EU-Rechts, effektiver
gerichtlicher Rechtsschutz, System der Vorlagefragen) die in der vorstehenden Einführung
aufgelistet sind: Gibt es weitere, im Fragebogen noch nicht benannte, spezielle Beispiele
die Sie gerne aufgrund ihrer Bedeutung für die EU-Rechtsdurchsetzung vor nationalen
Gerichten – insbesondere falls diese das Aufkommen eines neuen Problems, einer neuen
Herausforderung oder einer neuen Tendenz erahnen lassen – mitteilen möchten?

29 Rechtssache C-224/01,Köbler, EU:C:2003:513. Beachtlich außerdemnachfolgendeUrteile zur gerichtlichen
Haftung (in Bezug auf unterbliebene Vorlage an den EuGH oder anders), z.B. Rechtssache C-173/03,
Traghetti delMediterraneo, EU:C:2006:391; Rechtssache C-160/14, Ferreira da Silva e Brito, EU:C:2015:565;
Rechtssache C-168/15, Tomášová, EU:C:2016:602.

30 Vergleiche, z.B. Rechtssachen Nr. 3989/07 und 38353/07, Ullens de Schooten and Rezabek v. Belgien, Urteil
vom 20. September 2011; Rechtssache Nr. 65542/12, Stichting Mothers of Srebrenica v. Niederlande, Urteil
vom 27. Juni 2013; Rechtssache No. 17120/09, Dhahbi v. Italien, Urteil vom 8. April 2014; Rechtssache Nr.
38369/09, Schipani v. Italien, Urteil vom 21. Juli 2015; Rechtssache Nr. 55385/14, Baydar v. Niederlande,
Urteil vom 24. April 2018.
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General Report

National Courts and the Enforcement of EU Law

Michael Dougan*

Introduction

This topic addresses the role of national courts in the enforcement of EU law within the
Member States. As a matter of EU law, that role is defined by a series of fundamental
doctrines which together lie at the very heart of the Union legal order and its relationship
with the national legal systems:
– the principle of consistent interpretation, obliging national judges to avoid direct

conflicts between Union and national law by construing all existing domestic law (as
far as possible and subject to fundamental principles such as legality and
non-retroactivity) in conformity with any relevant provisions of Union law;1

– the principle of direct effect, whereby provisions of Union law which are sufficiently
clear, precise and unconditional may (in principle) act as a direct source of legally
cognisable rights and obligations before the national courts;2

– the principle of supremacy, whereby national judges must (in principle) disapply any
provisions of domestic law that conflict with directly effective provisions of Union law,
in situations where such incompatibility cannot be avoided or resolved through the
medium of consistent interpretation;3

– the principles of effective judicial protection, guaranteeing that rights and obligations
deriving from Union law can be adequately enforced in practice through the channels
provided for under the domestic legal system – including, for example: basic guarantees
concerning the right of access to the courts;4 common Union law standards governing
the provision of remedies such as interim relief and compensatory damages;5 andUnion

* Professor Michael Dougan, University of Liverpool.
1 E.g. CJEU 13 November 1999, C-106/89, Marleasing, ECLI:EU:C:1990:395; CJEU 5 October 2004, Joined

cases C-397/01 to C-403/01, Pfeiffer, ECLI:EU:C:2004:584; CJEU 4 October 2018, C-384/17, Dooel Uvoz-
Izvoz Skopje Link Logistic NandN v. Budapest Rendőrfőkapitánya, ECLI:EU:C:2018:810.

2 Court of Justice 5 February 1963, Case 26/62, van Gend en Loos, ECLI:EU:C:1963:1.
3 Court of Justice 15 July 1964, Case 6/64, Costa v Enel, ECLI:EU:C:1964:34.
4 E.g. Court of Justice 15 May 1986, Case 222/84, Johnston, ECLI:EU:C:1986:206.
5 E.g. Court of Justice 19 June 1990, C-213/89, Factortame, ECLI:EU:C:1990:257; Court of Justice

19 November 1991, Joined cases C-6/90 and C-9/90, Francovich, ECLI:EU:C:1991:428.
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law limits to national procedural autonomy based on the principles of equivalence and
effectiveness;6 and

– the systemofpreliminary references, allowing national courts and tribunals tomaintain
an open and effective dialogue with the Court of Justice of the European Union
(hereafter “CJEU”) on all matters concerning the validity and interpretation of Union
law as well as its application within the domestic legal systems of the Member States.7

The questionnaire sent to all national rapporteurs highlighted two contextual points about
our collective enquiry into the role of national courts in the enforcement of Union law.

First, it goes almost without saying that this topic is already very well established in
EU law and scholarship. An enormous amount of attention has been paid to issues such
as: the potential for provisions of unimplemented directives to produce direct effects
against private individuals; the willingness of national supreme courts to impose limits
upon the potential supremacy of Union law on grounds derived from domestic
constitutional norms; and the conditions under which Member States may incur liability
to make reparation to individuals for losses caused by a breach of Union law (to name but
a few).8 It is not the purpose of this FIDE initiative to rehearse such well known principles
and examples. Instead, we seek to focus on some of the more novel issues and questions
surrounding the role of national courts in the enforcement ofUnion lawwhich have arisen
in the recent EU caselaw and scholarship.

Secondly, even focusing on a relatively small selection of contemporary questions, the
topic remains potentially very broad in scope. After all, issues concerning the role of
national courts in the enforcement of Union law can arise in myriad different contexts
and, moreover, vary significantly across the various domestic legal systems. For example,
Union law itself often draws important distinctions between whether a given norm is to
be enforced against the Member State or another public authority or instead against a
purely private individual.9 Similarly, there may be significant differences towards the
enforcement of Union law as between civil, administrative or criminal proceedings.10

National rapporteurs were encouraged to focus on the development of overarching Union

6 E.g. Court of Justice 16 December 1976, Case 33/76, Rewe-Zentralfinanz, ECLI:EU:C:1976:188; Court of
Justice 16 December 1976, case 45/76, Comet, ECLI:EU:C:1976:191.

7 Article 267 of the Treaty on the Functioning of the European Union.
8 See, e.g., A. Dashwood, M. Dougan, M. Ross, E. Spaventa and D. Wyatt, Wyatt and Dashwood’s European

Union Law, 6th ed., Oxford, Hart Publishing, 2011, Chs 7-9.
9 As with the enforcement of unimplemented directives, e.g. CJEU 14 July 1994, C-91/92, Faccini Dori,

ECLI:EU:C:1994:292.
10 As with the limits imposed by Union law upon the duty of consistent interpretation, which are stricter in

the case of criminal than civil or administrative proceedings, e.g. CJEU 3 May 2005, Joined cases C-387/02,
C-391/02 and C-403/02, Berlusconi, ECLI:EU:C:2005:270.
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law doctrines, while highlighting any important contextual differences that may arise as
a matter of EU and/or domestic law.

Against that background, the questionnaire contained six questions relating to specific
issues or problems arising within the doctrines of direct effect, supremacy, effective judicial
protection and preliminary references – with a further, final question containing a more
open-ended invitation to share additional national examples of potentially important
and/or novel developments in the general legal principles governing the enforcement of
Union law across the domestic courts of the Member States. This general report draws
upon the data contained in 21 national reports submitted in response to the FIDE
questionnaire,11 together with the report submitted in respect of the EFTA-EEA states and
the EFTA Court. We will examine each question in turn and then offer some more general
observations about common themes arising from the national reports. But at the outset,
it may be useful to emphasise several important assumptions on the basis of which this
general report has been compiled.

First, the purpose of this general report is to identify overall trends or key issues arising
in the enforcement of Union law by national courts across the Member States. The
individual national reports contain a wealth of detailed examples, debates and discussions
– a truly invaluable resource for researchers. Rather than try simply to duplicate or
summarise that rich and complex body of information, wewill instead attempt to synthesise
broader observations and draw out particularly interesting examples.

Secondly, this general report has been compiled solely on the basis of the data contained
in the available national reports. It would be beyond the skill or competence of any General
Rapporteur to acquire anything approaching professional familiarity with such numerous
and diverse domestic legal systems, institutions, procedures, doctrines, caselaw and debates.
Our exclusive reliance on the information contained in the national reports means (for
example) that we may commit inadvertent errors about (say) the detailed judicial
architecture, jurisdictional divides and broader jurisprudence of any given Member State’s
legal order. Readers will hopefully be sympathetic towards such technical infelicities, given
the nature of the challenge, and mindful of the primary purpose of the exercise.

Thirdly, it is worth stressing that this topic is not only rather far-reaching but also very
fast-moving. Even in the period between circulation of the FIDE questionnaire and
submission of the national reports, the CJEU delivered several important judgments on
the enforcement of Union law before the national courts, several of which are of direct
relevance for the issues addressed in our enquiry. For example, we now have additional
rulings:

11 The following reports were available at the time of writing: Austria, Bulgaria, Croatia, Czech Republic,
Cyprus,Denmark, Finland, France,Hungary, Ireland, Italy, Luxembourg, TheNetherlands, Poland, Portugal,
Romania, Slovakia, Slovenia, Spain, Sweden, and the United Kingdom.
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– clarifying the fundamental relationship between the principle of direct effect and the
doctrine of primacy, with significant implications (say) for the longstanding debate
about the ‘exclusionary’ versus the ‘substitutionary’ effects of Union measures
(particularly directives and framework decisions) vis-à-vis incompatible provisions of
domestic law;12

– elaborating on the circumstances in which the full prospective effects of the principle
of supremacy should be qualified (as a matter of Union law itself) by reference to
competing concerns related to the fundamental principle of legal certainty, in
circumstances where the disapplication of incompatible national rules might create a
legal vacuum capable of threatening the public interest;13

– further developing the caselaw concerning the requirement, created under article 19
of the Treaty on European Union (hereafter “TEU”) and article 47 of the Charter of
Fundamental Rights (hereafter “Charter”), that each Member State must maintain an
independent and impartial judiciary capable of providing effective legal protection in
the fields covered by Union law;14 and

– further exploring the balance which domestic courts are expected to strike between
upholding the principles of mutual recognition and mutual trust (on the one hand)
and ensuring proper respect for fundamental rights (on the other hand) particularly
within the Area of Freedom, Security and Justice.15

We will now explore the national responses to each of our six main questions in greater
detail.

Principle of Direct Effect

There is a longstanding debate about the potential for Union law to generate direct effect
against or in relations between individuals. That debate has traditionally centred on the
direct effect of unimplemented directives, where national courts continue to press the
CJEU for clarification of its well-established rule that such measures cannot in themselves
be enforced against private parties.16

12 CJEU 24 June 2019, C-573/17, Popławski, ECLI:EU:C:2019:530.
13 CJEU 29 July 2019, C-411/17, Inter-Environnement Wallonnie, ECLI:EU:C:2019:622.
14 E.g. CJEU 24 June 2019, C-619/18, Commission v. Poland, ECLI:EU:C:2019:531; CJEU 5 November 2019,

C-192/18, Commission v. Poland, ECLI:EU:C:2019:924; Joined cases CJEU 19 November 2019, C-585/18,
C-624/18 and C-625/18, A K, ECLI:EU:C:2019:982.

15 E.g. CJEU 19 March 2019, C-163/17, Jawo, ECLI:EU:C:2019:218; CJEU 15 October 2019, C-128/18,
Dorobantu, ECLI:EU:C:2019:857.

16 E.g. CJEU 7 August 2018, C-122/17, Smith, ECLI:EU:C:2018:631.
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More recently, however, attention has focused on the potential for the general principles
of Union law and/or the Charter of Fundamental Rights to be directly enforceable against
or in relations between individuals. In that regard, many of the key cases involving
‘horizontal effects’ for the general principles and/or the Charter have in fact still hinged
upon a public law question, i.e. the disapplication of national legislation whose
incompatibilitywithUnion law could not be resolved bymeans of the principle of consistent
interpretation, albeit that such disapplication is to occur within the context of a civil dispute
between two private parties, rather than an administrative challenge involving a relevant
public authority.17

Nevertheless, some of the CJEU’s most recent judgments have been formulated in
potentially much broader terms – suggesting that (at least certain) general principles of
Union law and/orCharter provisions are to be considered directly binding upon individuals
even where the latter’s conduct derives entirely from the exercise of private autonomy and
without any direct basis or mandate in public law action.18 If so, that would mark an
important development in Union law: the recognition of general principles of Union
private (as opposed to constitutional or administrative) law and/or the potential imposition
of fundamental rights obligations directly upon and between private parties.19

1. What are the main trends, noteworthy exceptions and/or key examples under national
caselaw of attempts to enforce the general principles of Union law and/or the Charter of
Fundamental Rights in such away as to impose obligations directly upon private parties?
Do such examples generally involve challenges to the legality or compatibility of public
law acts, albeit raised in the context of civil proceedings between individuals? Or are
there also examples of situations where the allegedly unlawful or incompatible conduct
derives entirely from the exercise of private autonomy and without any underpinning
basis in national legislation?

Many of the national reports confirm that the general principles of Union law and/or the
Charter of Fundamental Rights may now be regarded as settled sources of law within the
relevant domestic legal system within the context of vertical disputes (whereby the
individual is seeking to enforce the general principles/Charter directly against a public

17 E.g. CJEU 22 November 2005, C-144/04,Mangold, ECLI:EU:C:2005:709; CJEU 19 January 2010, C-555/07,
Kücükdeveci, ECLI:EU:C:2010:21; CJEU 11 September 2018, C-68/17, IR v. JQ, ECLI:EU:C:2018:696.

18 E.g. CJEU 26 September 2013, C-476/11, HK Danmark, ECLI:EU:C:2013:590; CJEU 6 February 2018, C-
359/16,Altun, ECLI:EU:C:2018:63; CJEU 17April 2018, C-414/16,Egenberger, ECLI:EU:C:2018:257; Joined
cases CJEU 6 November 2018, C-569/16 and C-570/16, Bauer andWillmeroth, ECLI:EU:C:2018:871; CJEU
6November 2018C-684/16,Max-Planck-Gesellschaft zur Förderung derWissenschaften, ECLI:EU:C:2018:874.

19 See further, e.g. D. Leczykiewicz and S. Weatherill (Eds), The Involvement of EU Law in Private Law Rela-
tionships, Oxford, Hart Publishing, 2013.
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authority) and indeedwithin the context also of triangular disputes (whereby the individual
is seeking to enforce the general principles/Charter indirectly against the Member State
albeit during the course of litigation against another private party). It is worth noting,
however, that a few national reports (e.g. from Bulgaria) indicate that their domestic courts
are still slow to accept or at least reluctant to embed the enforceability of the general
principles of Union law/Charter of Fundamental Rights even in respect of public law acts
and relationships – though this is sometimes explained (e.g. in Croatia and as regards
Sweden) on the basis that the national judges simply prefer to adjudicate fundamental
rights claims, as they have long been familiar doing, primarily as a matter of national
constitutional law, or under the provisions of the EuropeanConvention onHumanRights
(hereafter “ECHR”), rather than pursuant to EU law.

As for enforcement of the general principles of Union law/Charter of Fundamental
Rights directly against natural or legal persons, without any relevant public law connection
and based purely on the exercise of the parties’ private autonomy, many of the national
reports state either that there is no relevant domestic caselaw or that the few rulings available
must be considered insufficient to establish any clear position or trend (e.g. Austria, Croatia,
Czech Republic, Ireland, Poland, Romania, Slovakia). However, it is interesting to note
the point stressed in several national reports (e.g. Bulgaria, Hungary, Portugal, Slovenia):
even without any clear caselaw addressing the potential for pure horizontal applicability
of the general principles of Union law/Charter of Fundamental Rights, their national legal
culture exhibits a more general reluctance to admit, or even overt resistance to, the
proposition that fundamental rights should ever apply in purely private contexts.

To that extent, one might anticipate that the evolving caselaw of the CJEU contains
the seeds for some difficult future challenges. After all, expecting the national courts to
accept the proposition that certain EU fundamental rights provisions must be fully
horizontally applicable, might lead to a situation in which very different legal effects are
attributed to entirely comparable fundamental rights provisions that happen to derive
from other (domestic or international) legal sources. If so, it could present Member States
with the familiar dilemma between either accepting a degree of internal contradiction
within the national legal system based on the more ‘favourable’ treatment of EU law
claimants; or allowing EU law to ‘spillover’ into purely domestic legal situations so as to
change prior national conceptions about the enforceability of other (domestic or
international) fundamental rights instruments.

Against that general background, it is worth highlighting several more specific
phenomena raised in the national reports. On the one hand, notwithstanding the overall
trend, it appears that certain Member States are at least to some extent more comfortable
with using fundamental rights as a source of legal rights and obligations in purely private
contexts or relationships. For example:
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– the Italian report describes how various national courts are willing to enforce certain
general principles of both domestic and Union law (as well as Union directives which
have not been fully and properly implemented into national legislation), in particular
those concerning fundamental labour rights and standards, even within the context of
private employment relationships;

– the Dutch report indicates that (notwithstanding a general reluctance to accept the
fully horizontal application of fundamental rights norms) the national civil courts have
been willing to review the compatibility of certain collective employment agreements
with the general principle of Union law prohibiting age discrimination – and since
those collective agreements are legal relationships between private parties, this illustrates
how the general principles/Charter might indeed create enforceable rights and
obligations directly between individuals at least to a limited degree; and

– the Spanish report draws attention to the ruling of the CJEU inGoogle Spain,20 in which
the Court was asked to balance the protection of privacy and right to personal data
protection under articles 7 and 8 of the Charter against the freedom of expression
contained in article 11 of theCharter. The so-called ‘right to be forgotten’which resulted
from that judicial balancing exercise now creates tangible obligations for private search
engine operators enforceable at the behest of private individuals.

Such national experiences are invaluable in flagging up some of the likely issues which the
CJEU will no doubt be expected to address in due course. For example, precisely which
range of general principles of Union law/provisions of the Charter of Fundamental Rights
will be considered appropriate for enforcement not only in respect of public bodies or acts
but also against purely private parties? Employment and non-discrimination rights are
one thing – but what about (say) freedom of expression or association or the right to
privacy and family life? Or again, when exactly should a natural or legal person be
considered to be acting ‘within the scope of Union law’ for the purposes of triggering the
relevant general principles/Charter provisions? After all, the exercise of purely private
autonomy, in and of itself, does not necessarily map easily, convincingly or coherently
onto those situations (Member State action implementing or derogating from the Treaties)
that have traditionally been recognised as fallingwithin the scope ofUnion law and thereby
triggering the application of Union fundamental rights standards.21

On the other hand, Denmark is noteworthy for the fact that its Supreme Court has
already expressed strong resistance to the CJEU’s caselaw on the enforceability of an
unwritten general principle of Union law within the context of a dispute between two

20 CJEU 13 May 2014, C-131/12, Google Spain, ECLI:EU:C:2014:317.
21 See further, e.g. M. Dougan, ‘Judicial Review of Member State Action under the General Principles and the

Charter: Defining the “Scope of Union Law”’, Common Market Law Review, Vol. 52, 2015, p. 1201.
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private parties (even onewhich could properly be described as triangular, let alone involving
the exercise of purely private autonomy). Many readers will no doubt be familiar with the
Dansk Industri/Ajos litigation. In Dansk Industri, the CJEU affirmed that the general
principle of non-discrimination on grounds of age can be relied upon in litigation between
private parties so as to disapply national legislationwhich cannot be interpreted consistently
withUnion law. But theCJEUalso robustly rejected theDanish SupremeCourt’s suggestion
that the principle of legal certainty or legitimate expectations should nevertheless protect
private employers who had acted in accordance with that national legislation. According
to the CJEU, such an approach would amount to the improper imposition of a general
temporal limitation on the effects of a preliminary ruling, when the Court itself had not
exercised its (centralised, monopoly) jurisdiction to do so at the point of interpreting the
relevant provisions of Union law.22 However, that reply did not satisfy the Danish Supreme
Court:23 by insisting that the general principles ofUnion law could lead to the disapplication
of national legislation even in litigation between two private parties, theCJEUwas effectively
exceeding the scope of the powers conferred upon the Union as a matter of Danish
constitutional law, since the latter did not provide any authorisation for those unwritten
principles to produce such binding effects within the national legal order (a finding which
effectively invited theDanish government and parliament to rectify the situation by revising
the domestic Accession Act).24

As the national report explains, the reasoning of the Danish Supreme Court (which
relied heavily upon the historical travaux préparatoires from the accession process) is
problematic from the perspective of the dynamic evolution of Union law – which after all
takes place within the framework of the Treaties, as they have been amended, with the
unanimous consent of every Member State, over several subsequent decades. Moreover,
the national report makes the point that it remains unclear whether the Danish Supreme
Court will apply the same constitutional restriction not only to the general principles of
Union law but also to any equivalent or corresponding rights containedwithin theCharter
of Fundamental Rights. The latter may well consist of written rather than unwritten
provisions and at first glance fall outside the concerns expressed by the Danish Supreme
Court in Ajos – but the Charter was after all intended merely to codify the range of
fundamental rights that had previously been recognised as general principles of Union
law under the caselaw of the CJEU and (as such) could also potentially fall within the scope
of the constitutional reservation imposed by the Danish Supreme Court.

22 CJEU 19 April 2016, C-441/14, DI acting on behalf of Ajos, ECLI:EU:C:2016:278.
23 Judgment of the Danish Supreme Court in Case 15/2014 DI acting on behalf of Ajos, 6 December 2016.
24 See further, e.g. R. Holdgaard, D. Elkan and G. Krohn Schaldemose, ‘From cooperation to collision: The

ECJ’s Ajos ruling and the Danish Supreme Court’s refusal to comply’, Common Market Law Review, Vol.
55, 2018, p. 17.
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Principle of Supremacy: Competing Fundamental Principles/Interests

Many Member States have encountered problems with the full and unconditional
incorporation into their national constitutional systems of the principle of the primacy of
Union law as traditionally articulated in the caselaw of the CJEU. In particular, various
national supreme courts insist upon retaining the competence to qualify or even reject the
primacy of Union law by reference to essentially domestic constitutional principles such
as respect for fundamental rights, for the limits of Union competence or for national
identity.25

For its part, the CJEU has sought to avoid or resolve some such potential conflicts by
recognising that the full force and effect of the principle of primacy may in fact be balanced
against (and if necessary limited by) other fundamental legal considerations, though as a
matter of Union law itself and without recourse to any alternative domestic constitutional
law doctrines. Consider, for example, respect for the fundamental principle of legal certainty
(often raised in disputes about the correct publication of Union measures);26 the possible
need to avoid a damaging legal vacuum threatening the interests of consumers or the
environment;27 or the principles of legality and non-retroactivity in the definition of
criminal offences and penalties.28

2. What are the main trends, noteworthy exceptions and/or key examples of the national
courts interpreting, applying or otherwise engaging directly with the CJEU’s emergent
doctrine about balancing the principle of supremacy against other competing principles
of Union law itself? It would be particularly interesting to know of examples where the
national judgesmay have explicitly discussed (compared, contrasted, endorsed or resisted)
the CJEU’s approach underUnion law, relative to some alternative domestic constitutional
principle or standard of judicial review capable of acting as a direct ground for rejecting
the principle of supremacy for Union law.

Many of the national reports concentrate on summarising the general framework governing
reception of the principle of supremacy within their domestic legal system by reference to
essentially domestic constitutional law principles and constraints. As one would expect

25 E.g. the ‘classic’ rulings of the German Federal Constitutional Court in Solange II [1987] 3 CMLR 225;
Brunner [1994] 1 CMLR 57; and Lisbon Treaty (Judgment of 30 June 2009) – as well as subsequent caselaw
such as the Honeywell and Gauweiler litigation.

26 E.g. CJEU 20 May 2003, C-108/01, Asda Stores, ECLI:EU:C:2003:296; CJEU 11 December 2007, C-161/06,
Skoma-Lux, ECLI:EU:C:2007:773; CJEU 10 March 2009, C-345/06, Heinrich, ECLI:EU:C:2009:140.

27 E.g. CJEU 8 September 2010, C-409/06,WinnerWetten, ECLI:EU:C:2010:503; CJEU 28 July 2016, C-379/15,
Association France Nature Environnement, ECLI:EU:C:2016:603.

28 E.g. CJEU 5 December 2017, C-42/17, MAS and MB, ECLI:EU:C:2017:936 (concerning the implications of
the previous ruling in CJEU 8 September 2015, C-105/14, Taricco, ECLI:EU:C:2015:555).
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certain Member States (such as Austria, Ireland and Luxembourg) appear to have
incorporated the doctrine of primacy into their national legal system, more or less in
precisely the form and manner expected by the CJEU as a matter of Union law; while the
majority of Member States (as recounted in their respective national reports) seem to have
reached amore nuanced or qualified equilibrium, which ensures respect for the supremacy
of Union law in practice, while still insisting upon the existence of certain outer limits to
the principle of primacy as laid down in national constitutional law – for example, ensuring
basic standards of fundamental rights protection; insisting upon proper control over the
extent of Union competences; or ensuring the protection of the Member State’s
constitutional identity.

The majority of national reports do not specifically identify examples or engage in any
detailed discussion of how their domestic courtsmight have responded to the CJEU’smore
recent attempts to qualify and limit the principle of primacy, i.e. directly under and as a
matter of Union law, by reference to fundamental principles such as legal certainty,
legitimate expectations and the avoidance of legal vacuums. It is therefore difficult to
evaluate how successful the Court’s strategy of ‘primacy conditionality’ might be in
persuading the national judges to accept and enforce supremacy on the more nuanced
terms being offered by Union law itself and without having recourse to the relatively
abrasive and potentially conflictual technique of instead imposing restrictions upon the
enforceability of Union measures unilaterally and as a matter of domestic constitutional
law.

Against that general background, it is nonetheless worth highlighting several interesting
developments as recorded in the national reports. To begin with, it is clear from several
national reports that the domestic courts in certain Member States do indeed recognise,
accept and apply the CJEU’s technique of balancing the principle of primacy against other
fundamental legal values directly under and as a matter of Union law itself: readers may
be interested in reading the relevant sections from the national reports of Finland, Ireland,
Poland and Sweden. That is not to say that the domestic courts are entirely satisfied with
the results: it is apparent from those national reports that the judges are sometimes
unimpressed by the balance struck under Union law between the principle of primacy (on
the one hand) and the competing demands of legal certainty (on the other hand) within
the context of a particular legal dispute. But it might be reassuring, from the perspective
of the CJEU, that there is concrete evidence to show how ‘primacy conditionality’ is being
operationalised in at least several Member States.

In addition, several national reports (for example, from The Netherlands) describe
how their domestic courts have effectively adopted and implemented theCJEU’s technique
of balancing primacy against competing fundamental values such as legal certainty – but
have done so by translating the latter fromUnion law principles intomore familiar national
constitutional values (or at least blurring the boundary between what should in theory
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constitute two doctrinally distinct sources of law). On the one hand, some of the purity of
the CJEU’s ‘primacy conditionality’ may well be lost: in such cases, the full effects of the
principle of supremacy are not being evaluated and qualified solely by reference to other
principles of a solely Union law origin. On the other hand, this mixed or hybrid approach
to ‘primacy conditionality’ does still contribute to managing potential divergence and
avoiding open conflict, between the requirements of Union and of national law, and
between the expectations of the CJEU and the preferences of its domestic counterparts.

Yet the potential for more serious divergence and/or conflict is perhaps never so far
away. Consider the Taricco and M.A.S. litigation which originated from Italy. In Taricco
itself, the CJEU found that certain Italian rules governing the limitation periods applicable
to criminal offences failed to comply with the Member State’s duty to provide effective
and dissuasive penalties for the enforcement of Union law (in casu, for protection of the
Union’s financial interests); such national rules should therefore be disapplied – a result
which would not infringe the principle of legality under Union law, since when it came to
the retroactive aggravation of criminal liability, the setting aside of mere procedural rules
was fundamentally different from that of substantive penal law.29 As the national report
explains, the CJEU’s ruling provoked a strong reaction from the Italian Constitutional
Court, which invoked the doctrine of controlimiti as formulated in the famous Frontini
case (1973):30 the principle of legality in criminalmatters constitutes a fundamental principle
of the Italian constitutional order which takes unilateral priority over Union law; indeed,
the latter should accept such a controlimiti in the spirit of sincere cooperation and respect
for national constitutional identity as laid down directly in the Treaties.

However, in the subsequent M.A.S. litigation, the CJEU implicitly rejected the idea
that national controlimiti might take unilateral priority over the requirements imposed by
Union law; while at the same time revising its own interpretation in Taricco of the
appropriate balance to be struck, directly under and as amatter of Union law itself, between
the principle of primacy (on the one hand) and competing fundamental values such as
legal certainty (on the other hand). According the CJEU, it was relevant to consider that
the disputed Italian limitation periods were classified, under national rules adopted in the
legitimate exercise of the Member State’s competence, as pertaining to substantive (not
merely procedural) criminal law and were thus also subject to the fundamental principle
that offences and penalties should be defined by law. If disapplication of the offending
Italian limitation periods would conflict with that fundamental principle (in particular)
by breaching the requirements of foreseeability, precision and non-retroactivity, then the

29 CJEU8September 2015,C-105/14,Taricco, ECLI:EU:C:2015:555. See further, e.g.M.Timmerman, ‘Balancing
effective criminal sanctions with effective fundamental rights protection in cases of VAT fraud: Taricco’,
Common Market Law Review, Vol. 53, 2016, p. 779.

30 Frontini v. Ministero delle Finanze (Judgment of 18 December 1973) [1974] 2 CMLR 372.
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domestic judges would not be obliged to order such disapplication – even if the latter
course of action would have allowed the Italian courts to remedy a situation incompatible
with Union law, without waiting for action by the Italian legislature.31

On its face, the CJEU’s approach in M.A.S. offers an olive branch to the Italian
Constitutional Court whereby potential conflict can be avoided simply by incorporating
the relevant national concerns into the legal structures and reasoning processes of Union
law itself. Nevertheless, as the national report explains, even if the two approaches will
often reach a similar outcome in practice, their theoretical foundations still remain entirely
different: under Italian law, the orthodox position remains that the relevant limits to the
enforceability of Union law derive unilaterally from the ItalianConstitution as interpreted
by the national courts; rather than from the internal compromises struckwithin theUnion
legal order as interpreted by the CJEU.

And indeed, theDanish experience of theDansk Industri/Ajos litigation again provides
a striking example of what happens when a senior national court explicitly rejects both
the legal method associated with, and the practical outcomes expected under, the CJEU’s
technique of ‘primacy conditionality’. Unsatisfied with the CJEU’s refusal to qualify the
full requirements of the principle of supremacy by reference to competing principles of
legal certainty and/or legitimate expectations, directly under and as a matter of Union law
itself, the Danish Supreme Court simply short-circuited the entire dispute by unilaterally
invoking and enforcing its own national constitutional limits to the very legal status and
enforceability of Union law within the domestic legal system. If ‘primacy conditionality’
was intended by the CJEU to offer an effective means of internalising certain domestic
concerns about the enforcement of Union law, and thereby reducing the potential formore
overt conflicts with senior national courts prepared to suspend the full application ofUnion
measures, the Danish experience surely proves that there is still more work to be done.

Principle of Supremacy: Mutual Recognition and Fundamental Rights

Yet even if ‘primacy conditionality’ has not yet proven itself completely successful, it is
arguable that a similar phenomenon has emerged in the judicial interpretation and
enforcement of variousUnion legislative regimeswhich provide for themutual recognition
of national decisions based on the premise of mutual trust between Member States.

In particular, certain national courts have expressed reservations about the full
enforcement of such Union legislation, on the grounds that it could be incompatible (for

31 CJEU 5 December 2017, C-42/17, M.A.S., ECLI:EU:C:2017:936. Consider also, e.g. CJEU 17 January 2019,
C-310/16, Dzivev, ECLI:EU:C:2019:30. See further, e.g. C. Rauchegger, ‘National constitutional rights and
the primacy of EU law: M.A.S.’, Common Market Law Review, Vol. 55, 2018, p. 1521.
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example) with fundamental rights standards under their own domestic constitutional
system. Again, the CJEU has sought to avoid or resolve any direct conflict with the national
courts by recognising that the obligation ofmutual recognition/the presumption ofmutual
trust must be balanced against (and if necessary limited by) other fundamental principles
of Union law itself, for example, respect for the Charter of Fundamental Rights.32 Once
more, the supremacy and thereby full domestic enforcement of Union legislation is
effectively qualified by reference to competing, but essentially internalised, considerations
of Union law.

3. What are the main trends, noteworthy exceptions and/or key examples of the national
courts interpreting, applying or otherwise engaging directly with the CJEU’s emergent
doctrine about balancing the obligation ofmutual recognition/the presumption ofmutual
trust against other competing principles of Union law itself? It would be particularly
interesting to know of examples where the national judges may have explicitly discussed
(compared, contrasted, endorsed or resisted) the CJEU’s approach under Union law,
relative to some alternative domestic constitutional principle or standard of judicial
review capable of acting as a direct ground for rejecting the principle of supremacy for
Union law.33

Many of the national reports describe how their domestic courts accept and apply the
caselaw of the CJEU on the relationship between enforcing the principle of mutual
recognition (on the one hand) and ensuring respect for fundamental rights (on the other
hand) – not only as regards the functioning of the European Arrest Warrant and within
the context of the Common European Asylum System, but also in various other fields of
Union law, such as mutual recognition of national decisions or authorisations within the
context of the Internal Market. Moreover, several national reports (such as those from
Croatia, Cyprus and Finland) offer fascinating examples of the contrasting approach
adopted by national courts when facedwith analogous situations involving third countries
–where (for example) extradition requests benefit fromno comparable principle ofmutual

32 The operation of the European Arrest Warrant provides a prominent example: see, e.g. Joined cases CJEU
5 April 2016, C-404/15 and C-659/15 PPU, Aranyosi and Căldăraru, ECLI:EU:C:2016:198; CJEU 25 July
2018, C-220/18 PPU, ML, ECLI:EU:C:2018:589.

33 Question 4 concerns challenges to the effective enforcement of Union law raised specifically by alleged
threats to the judicial independence of the competent national courts and tribunals, arising and impacting
upon the effective enforcement of Union law within one and the same national legal system. Examples of
where such threats/problems arise in oneMember State, but lead to concerns about the effective enforcement
of obligations based on mutual recognition/mutual trust in another Member State, are dealt with under
Question 3. E.g. in the context of the European Arrest Warrant, this would include CJEU 25 July 2018, C-
216/18 PPU, LM, ECLI:EU:C:2018:586.

43

General Report



recognition or presumption of mutual trust as they would apply between Member States
of the European Union.

How farmight theCJEU’s caselawon ‘mutual recognition conditionality’have succeeded
in defusing the potential for conflict with the national courts, by discouraging the latter
from even considering the option of refusing to apply and enforce Union law?

In that regard, the national reports contain examples from two interesting groups of
Member States. First, in Member States such as Ireland, national courts which had
previously qualified the Union law obligation of mutual recognition unilaterally and by
reference to national fundamental rights guarantees have now switched to conducting a
similar balancing exercise directly under and as a matter of Union law itself. To that extent,
the CJEU’s caselaw on ‘mutual recognition conditionality’ should surely be understood as
having succeeded in its objective of defusing certain potential sources of tension between
the Union and national legal systems. Secondly, in Member States such as Sweden, the
national courts appear more hesitant about applying the EU law-centric approach to
fundamental rights protection advocated by the CJEU in its ‘mutual recognition
conditionality’ caselaw – preferring either to rely explicitly on national and ECHR law as
the relevant standard for judicial scrutiny; or at least to blur the precise legal origin of those
fundamental rights that might serve to qualify the Union law obligation of mutual
recognition.

The latter Member States provide an interesting parallel to the evidence gathered in
response to Question 2: as regards both ‘primacy conditionality’ and ‘mutual recognition
conditionality’, it appears that certain domestic courts are reluctant to embrace the purity
of theCJEU’s attempts to internalise fundamental rights concernswithin the legal structures
and reasoning processes of Union law itself (even if, once again, it is doubtful that the
difference in theoretical perspective of itself translates into divergent practical outcomes).
But the more important question then becomes: is such hesitation capable of escalating
into a more serious divergence, not just of legal reasoning but also of final outcome,
comparable to theDansk Industri/Ajos saga discussed in the context ofQuestion 2, whereby
a national court’s refusal to follow the template established by the CJEU in its caselaw
paves the way for an overt failure to comply with the Member State’s obligations under
the Treaties?

In that respect, a combined reading of the national reports from Ireland, Portugal and
the UK provides interesting food for thought – albeit within the highly specific context of
how a Member State’s notification of its intention to withdraw from the Union in
accordance with article 50 TEU might impact upon the obligation of mutual
recognition/presumption of mutual trust expected under the European Arrest Warrant
system during the finite though still potentially considerable period of time between the
original date of notification and the final act of departure.
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This issue was addressed by the CJEU in the Irish case ofRO.34 In particular, the Court
held that the mere act of notification under article 50 TEU does not have the effect of
suspending the application ofUnion law in the relevantMember State:Union law, including
the operation of the European Arrest Warrant based on the principles of mutual trust and
mutual recognition, continue in full force and effect within the relevant Member State
until the time of its actual withdrawal from the Union. Refusal to execute a European
Arrest Warrant issued by the UK, based simply on the latter’s notification under article
50 TEU, would be equivalent to unilateral suspension of the European Arrest Warrant
FrameworkDecision in respect of an existingMember State.Moreover, notification under
article 50 TEU cannot be regarded in itself as an exceptional circumstance capable of
justifying a refusal to execute a European Arrest Warrant issued by the UK. The position
would be different only if the competent judicial authorities in the executing Member State
had substantial grounds to believe that the defendant would be at risk, following UK
withdrawal, of being deprived of the rights recognised under the European Arrest Warrant
legislation or the Charter of Fundamental Rights. For those purposes, however, the
executing courts must take into account the fact that the UK would remain bound by and
continue to implement various relevant provisions of international law (including the
ECHRand the EuropeanConvention onExtradition 1957)which together providedmany
of the same protections as Union law itself.

By contrast, the national report fromPortugal describes the judgment of the Portuguese
Supreme Court in Case 120/17.2YREVR.S1 of 14 February 2019 – which held that there
were strong grounds for the Portuguese State to refuse to surrender a convicted criminal
(who had already served four years’ imprisonment formoney laundering) to theUK, based
on a European Arrest Warrant seeking to imprison the individual for a further period of
10 years in the UK (as a result of his failure to pay the amount of the confiscation within
the established period). In finding that this further penalty would be disproportionate, the
national report describes how the Portuguese Supreme Court made an explicit reference
to Brexit: the fact that the UK is leaving the Union makes use of the European Arrest
Warrant inadequate, as the individual would be imprisoned in a third country, unregulated
by EU law norms and unable to use Union legislation for his defence. The national report
concludes: “[t]his position clearly contradicts the previous ECJ ruling”.

Of course, it would be wrong to draw a direct parallel between the 2019 ruling of the
Portuguese Supreme Court and the previous Dansk Industri/Ajos litigation involving the
Danish Supreme Court – not least because the latter involved a direct judicial dialogue
between the national judges and the CJEU in respect of that specific dispute (whereas the
Portuguese Supreme Court did not make a preliminary reference to the CJEU in Case
120/17.2YREVR.S1); and also since the Danish Supreme Court was quite explicit in

34 CJEU 19 September 2018, C-327/18, R O, ECLI:EU:C:2018:733.
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grounding its deliberate refusal to comply with the CJEU’s caselaw in the constitutional
limitations imposed by Danish law (whereas there is no evidence in the national report
from Portugal that the Portuguese Supreme Court was similarly overt in rejecting the very
competence and authority of the Union institutions). That said, the summary of the
Portuguese ruling offered by the national report does usefully illustrate the potential for
divergent judicial approaches not just to the ‘primacy conditionality’ considered inQuestion
2, but also to the ‘mutual recognition conditionality’ examined under Question 3.

Further food for thought is provided by the national report from Hungary – though
again, within a relatively peculiar legal and empirical context, this time concerning a
Member State which is more often on the receiving end of criticism about its capacity to
uphold fundamental rights to the satisfaction of its peers across the wider Union. In
particular, the national report records a sense of resentment that the courts of otherMember
States have questioned the fundamental rights credentials of their Hungarian colleagues
– suggesting that individual judges in other jurisdictions are unlikely to have all the
necessary information to make an objective assessment; and in turn creating the risk that
the system of cross-border judicial cooperation in criminal matters will become
unpredictable and discretionary. Ultimately, the national report suggests that the CJEU’s
caselaw on ‘mutual recognition conditionality’ could, in and of itself, become a threat to
the principle of mutual trust and risk the collapse of the European judicial area – and
pleads for the Union to avoid reducing itself to a ‘mere imperial order’ which ignores or
overrides the distinctive national identities and values of its constituent Member States.
It is perhaps in these strong words from Hungary, rather than in the judicial experience
of countries such as Sweden or Portugal, that we can see the potential for a more abrasive
confrontation between the legal authority claimed by the Union and the determination of
national institutions to protect their own prerogatives.

Effective Judicial Protection: Independent and Impartial Judiciary

Another important development in the basic principles underpinning the effective
enforcement of Union law concerns the guarantee that rights and obligations derived from
the Treaties will be enforced by national courts and tribunals that satisfy the fundamental
requirements of judicial independence inherent in article 6 of the European Convention
on Human Rights and article 47 of the Charter of Fundamental Rights.

In particular, as the CJEU held in Associação Sindical dos Juízes Portugueses, the
existence of effective judicial review designed to ensure compliance with Union law is the
essence of the rule of law; every Member State must therefore ensure that, in the fields
covered by Union law, its courts and tribunals meet the requirements of effective judicial
protection. Maintaining judicial independence is essential for those purposes: the relevant
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court or tribunal must exercise its judicial functions wholly autonomously, without being
subject to any hierarchical constraint or subordinated to any other body andwithout taking
orders or instructions from any source whatsoever, and that it is thus protected against
external interventions or pressure liable to impair the independent judgment of itsmembers
and to influence their decisions.35

At the time of compiling the FIDE questionnaire, those principles were just starting
to be further developed and applied in the context of disputes involving Member States
where judicial independence, and with it the effective enforcement of Union law within
the national territory, were alleged to be under serious and systematic threat. As we noted
in the introduction to this general report, even since circulation of the questionnaire and
the submission of national reports the CJEU has delivered an important series of rulings
specifically concerning those situations of serious and systematic threats to judicial
independence.36 But rather than focus on the high-profile experiences of certain Member
States, the questionnaire sought to investigate how far and in what specific ways the
principle of judicial independence might be coming under pressure across the Union as
a whole.

4. Have any specific concerns arisen, within your national legal system, about the judicial
independence of your national courts and tribunals, in accordance with article 47 of the
Charter of Fundamental Rights and the relevant CJEU caselaw, such as potentially to
impact upon yourMember State’s obligation to ensure the effective enforcement of Union
law?37

The great majority of national reports affirm that there are no formal issues threatening
the existence and functioning of an independent and impartial judiciary within their own
Member State. However, a significant number of national reports do raise explicit concerns
about the tendency of political actors to put pressure on and/or launch public attacks upon
the judiciary; as well as the problem of widespread media attempts to undermine the
integrity, reputation and independence of national judges. Such problems are by nomeans

35 CJEU27 February 2018, C-64/16,Associação Sindical dos Juízes Portugueses, ECLI:EU:C:2018:117, especially
paras. 36, 37, 41 and 44.

36 E.g. CJEU 11 July 2019, C-619/18, Commission v. Poland, ECLI:EU:C:2019:531; CJEU 5 November 2019,
C-192/18, Commission v. Poland, ECLI:EU:C:2019:924; Joined cases CJEU 19 November 2019, C-585/18,
C-624/18 and C-625/18, A K, ECLI:EU:C:2019:982.

37 This Question concerns alleged problems with judicial independence, and their potential impact upon the
effective enforcement of Union law, within one and the same national legal system. Trends/examples that
concern alleged problems with judicial independence in one Member State, and their impact upon the
effective enforcement of Union law within another jurisdiction (e.g. based on obligations of mutual recog-
nition/mutual trust) are dealt with underQuestion 3. E.g. in the case of the EuropeanArrestWarrant, disputes
such as CJEU 25 July 2018, C-216/18 PPU, LM, ECLI:EU:C:2018:586.
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confined to Member States which acceded to the Union in more recent times: the national
reports ofDenmark and theUnitedKingdom contain examples comparable to those found
in the national reports from Bulgaria and Croatia. Suffice to say, the trend recorded across
the national responses in response to Question 4 should give us all deep cause for concern.
After all, the willingness of politicians and the media to engage in self-serving or systematic
attacks upon the judiciary may be just as capable, both of undermining public trust in the
administration of justice and of damaging the rule of law within a well-functioning
democracy, as any more full-frontal assault on the formal independence and impartiality
of the courts.

In any case, the national reports from several Member States mention more specific
issues, problems or concerns which have arisen in recent years and/or been the subject of
particular reform initiatives.38 Such issues might not be considered serious and systematic
by comparison with the experience of certain other Member States – but they have
nevertheless been thought of as significant enough, in terms of their potential adverse
impact upon the principle of judicial independence, to warrant explicit discussion by their
respective national rapporteurs. Consider, for example:
– reform of the system for appointing criminal prosecutors in the Czech Republic;
– changes to judicial salaries in Cyprus;
– criticism of the judicial appointments system in Ireland;
– reform of the case allocation system used in The Netherlands; and
– problems surrounding appointments to the Constitutional Court in Slovakia.

Readers will not be surprised to find that the most extensive and significant replies to
Question 4 are to be found in the national report from Poland – though even that national
report recalls how the Polish situation has already been the subject of far more extensive
analysis and debate than could possibly be described in a few thousandwords, and confines
itself to offering a valuable update on recent developments regarding the Government’s
controversial programme of judicial reform and its impact on the independence and
impartiality of the Polish courts (viewed within the broader context of concerns about
‘democratic/rule of law backsliding’ in Poland and the increasingly frayed political relations
between Warsaw and Brussels).

Reviewing the responses to Question 4 contained in the national reports, one is struck
by the enormous discrepancy between the situation described for the vast majority of
Member States (on the one hand) and the experience recorded in respect of Poland (on
the other hand). Indeed, one might be tempted to regard the challenges facing judicial
independence in Poland as unique not only in their scale but also in their very nature.

38 Some national reports offer additional examples but dating from significantly further back in time, e.g.
Luxembourg.
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However, we must be careful to emphasise that this general report is based solely on the
information contained in the available national reports.Whatever their individual strengths
and qualities, the latter together simply do not provide a scientifically robust basis onwhich
to draw any such firm comparative conclusions. It would be methodologically more
appropriate simply to pose some difficult questions for reflection. For example:
– How far might challenges to judicial independence emerge organically and along a

complex continuum (whereby relatively minor or isolated problems escalate or
accumulate into more major and systematic difficulties), i.e. so that serious threats to
judicial independence are not limited to those which derive from a deliberate and
coherent programme of action designed and implemented by the competent political
authorities?

– Should we assume that the various concerns about formal and informal challenges to
judicial independence, as raised across multiple Member States, are simply the diverse
products of their own unique national experiences; or instead look for evidence of
common trends or indeed the possibility of conscious design/coordination (for example)
linked to the international growth and networking of political populism, post-truth
politics and anti-liberalism?

– At what point should challenges to judicial independence cease to be a concern only
of the internal legal order of that Member State (subject to compliance with its
obligations under the ECHR/within the context of the Council of Europe) and also
engage the active involvement of the Union institutions through the political and legal
tools at their disposal under the Treaties (which would include diffuse judicial scrutiny
of mutual recognition instruments/fundamental rights concerns as discussed under
Question 3; as well as the potential for judicial review before the CJEU based on article
19 TEU and article 47 of the Charter)?

– Are the political and legal tools available under the Treaties sufficient to address the
Union’s legitimate concerns? Do we even agree about what those legitimate concerns
might be? Do we have a common understanding about the likely utility and legitimacy
of theUnion’s potential interventions? And if the fear proves well-founded, that attacks
on judicial independence are part of a broader international political ideology to
challenge prevailing liberal democratic norms, howmight that impact upon theUnion’s
ability or willingness to respond?

In reflecting upon those questions, it is perhaps appropriate to draw attention once again
to the response to Question 4 contained in the national report from Hungary – which
expresses frustration at the idea that the Hungarian judiciary is frequently criticised in
other Member States for alleged shortcomings in its independence and impartiality but
on the basis of problems which the authors of the report regard as “not clearly defined and
specified”.
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Effective Judicial Protection: Impact of EU Law on Standing

Requirements

Looking at the requirements of effective judicial protection more broadly, there is a vast
caselaw and literature on the principles which govern how provisions of Union law are
enforced within the national legal system, not merely in the abstract, but in practice: for
example, when it comes to Member State liability to make reparation under the Francovich
principle;39 the liability of private parties in damages pursuant to caselaw such as Courage
v. Crehan;40 the power/duty of national courts to raise points of Union law of their own
volition;41 or the full force of national rules on res judicata, admissibility of evidence, access
to legal aid etc.42

In this context, crucial questions often arise about national rules on access to the courts,
in particular, those imposing requirements about the standing of individuals and other
private actors to bring legal actions for the enforcement of Union measures. For example,
national law might seek to restrict the potential class of beneficiaries entitled to be
considered as right-holders who are entitled to initiate legal action before the national
courts for the enforcement of particular measures derived from Union law. Similarly,
national law could define those situations in which private individuals are entitled to seek
the judicial enforcement of Union measures concerned essentially with the protection of
collective public interests (e.g. in fields such as environmental law); or instead where legal
capacity to pursue the enforcement ofUnion law is to be reserved exclusively to a competent
public authority. Or again, national law might regulate those situations in which third
parties (such as representative organisations) are to be recognised as competent to bring
legal actions for the enforcement of essentially private rights (e.g. in fields such as
employment or consumer law).

Of course, specific acts of Union legislation might provide direct answers to such
questions, for example, by providing a detailed definition of the class of intended
beneficiaries or by making explicit provision about the possibility of collective actions. In
many situations, however, the interaction between national rules on standing (on the one
hand) and the effective enforcement ofUnion law (on the other hand)must be determined

39 Joined cases CJEU 19 November 1991, C-6/90 and C-9/90, Francovich, ECLI:EU:C:1991:428.
40 CJEU 20 September 2001 C-453/99, Courage v. Crehan, ECLI:EU:C:2001:465.
41 An issue which has arisen particularly in relation to the Unfair Contract Terms Directive, e.g. Joined cases

CJEU 27 June 2000, C-240/98 to C-244/98, Océano Grupo Editorial, ECLI:EU:C:2000:346; CJEU
21 November 2002, C-473/00, Cofidis, ECLI:EU:C:2002:705; CJEU 26 October 2006, C-168/05, Mostaza
Claro, ECLI:EU:C:2006:675.

42 E.g. CJEU 16 March 2006, C-234/04, Kapferer, ECLI:EU:C:2006:178; CJEU 10 April 2003, C-276/01, Stef-
fensen, ECLI:EU:C:2003:228; CJEU 22 December 2010, C-279/09, DEB, ECLI:EU:C:2010:811.
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by reference tomore general principles ofUnion law and/or existing precedents established
by the CJEU in its caselaw.43

5. What are themain trends, noteworthy exceptions and/or key examples of how the CJEU’s
caselaw on effective judicial protection in general, and access to the courts in particular,
impacts upon existing domestic rules concerning standing for the enforcement of Union
measures before the national courts, e.g. by broadening (or restricting) the definition of
the class of beneficiaries entitled to bring legal actions for the protection of their own
interests; e.g. by broadening (or restricting) the standing of private actors to enforce Union
law in the general or public interest; e.g. by broadening (or restricting) the capacity of
third parties to bring legal actions for the enforcement of private rights?

Many of the national reports (for example from Finland, Ireland, Luxembourg, Poland
and Spain) provide interesting examples of the specific ways in which EU law in general,
and the principle of effectiveness in particular, is capable of impacting upon and reshaping
particular domestic rules concerning standing and access to the courts.

As one might expect, the contribution of EU law is especially noteworthy in those
Member States where standing rules and access to the courts is conditional upon the
claimant qualifying as a subjective right-holder, i.e. a requirement to the effect that the
individual falls within the defined and limited personal scope of the relevant legal measure
and/or their legally protected interests are directly affected by the allegedly unlawful action.
The national reports (for example) from Bulgaria, Denmark, Italy and The Netherlands
discuss the relationship between such national restrictions on standing (on the one hand)
and the more generous expectations under Union law surrounding access to the courts,
for example, by awider category of ‘interested parties’ (on the other hand). Those questions
often play out in the context of actions for the enforcement of collective rights, for the
protection of indirect interests, or based on provisions whose protective scope effectively
embraces thewider public interest (rather than vesting subjective rights in amore restricted
category of individual beneficiaries). As the Slovakian national report illustrates, debates
about the liberalising impact of Union law upon national approaches to standing and

43 Issues of national standing requirements or restrictions have arisen in a wide variety of cases before the
CJEU, e.g. consider rulings such as CJEU 4 December 1997, C-97/96, Daihatsu Deutschland,
ECLI:EU:C:1997:581; CJEU 7 May 1998, C-350/96, Clean Car Autoservice, ECLI:EU:C:1998:205; CJEU
17 September 2002, C-253/00,Muñoz, ECLI:EU:C:2002:497; CJEU7 January 2004, C-201/02,DelenaWells,
ECLI:EU:C:2004:12; CJEU 20 October 2005, C-511/03, Ten Kate Holding, ECLI:EU:C:2005:625; CJEU
13 March 2007, C-432/05, Unibet, ECLI:EU:C:2007:163; CJEU 10 July 2008, C-54/07, Firma Feryn,
ECLI:EU:C:2008:397; CJEU 16 July 2009, C-12/08, Mono Car Styling, ECLI:EU:C:2009:466; CJEU
15 October 2009, C-263/08, Djurgården-Lilla Värtans Miljöskyddsförening, ECLI:EU:C:2009:631; CJEU
14 March 2013, C-420/11, Leth, ECLI:EU:C:2013:166; CJEU 25 April 2013, C-81/12, ACCEPT,
ECLI:EU:C:2013:275.
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access to the courts are especially relevant in the context of the domestic enforcement of
Union environmental law.44 And as the Austrian national report discusses, the direct
impact and indirect influence of Union law upon those national systems that have
traditionally been organised around a concept such as subjective rights can be and has
been profound.

Against that overall background, it is worth considering several more specific points
raised in the national reports in response to Question 5.
– First, the national reports from Croatia and Slovenia provide examples of situations

where the domestic judges have felt comfortable about usingUnion law, and particularly
the principles of equivalence and effectiveness, so as to expand the opportunities to
claim standing/access to the courts beyond those otherwise provided for under national
law; and to do so of their own initiative/on the basis of their own analysis and without
submitting a preliminary reference to the CJEU for its input or assistance.

– Secondly, several national reports highlight specific examples of national restrictions
on standing/access to the courts which might raise questions about their compatibility
with the requirements of Union law and could provide the basis for further litigation
in the future. Consider the Czech national report, which discusses the statutory
condition imposed upon actions for state liability under domestic law, to the effect that
the disputed decision must first be annulled for being illegal or changed by the
competent authority: insofar as that condition might be imposed also upon actions for
state liability under Union law pursuant to the Francovich principle, at least when it
comes to actions based on alleged misconduct by the national judiciary in accordance
with the Köbler caselaw, the authors anticipate that the Czech system may be
incompatible with the principle of effectiveness.45

– Thirdly, the national reports from the United Kingdom and Bulgaria draw attention
to an important problem affecting access to the courts, which does not involve the
technical requirements laid down in domestic standing rules, but instead concerns the
de facto obstacles facing potential claimants created by the sheer cost of legal
proceedings within the judicial system of the relevant Member State.

– Fourthly, several national reports describe how their domestic rules on access to the
courts sometimes provide for even more generous standing rules than those expected
from the Member States under Union law. For example, the Portuguese report argues
that the wide-ranging administrative and civil actio popularis available under national
law means that Portugal has one of the most favourable standing regimes in Europe,

44 Particularly since the adoption and entry into force of various Union legislative acts, providing for Union
and Member State-level implementation of and compliance with the Aarhus Convention on Access to
Information, Public Participation in Decision-Making and Access to Justice in Environmental Matters
(1998).

45 CJEU 30 September 2003, C-224/01, Köbler, ECLI:EU:C:2003:513.
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which the authors regard as an important contribution reflecting the importance of
judicial scrutiny to the principle of participatory democracy.
While the information contained in the national reports as a whole would not permit
us to claimwith any confidence that there is a continent-wide trend towards a significant
broadening of the scope of access to justice, the national reports from certain Member
States certainly provide interesting examples of reforms which would match that
description: consider theHungarian report, which describes the recent statutory reforms
to the Civil Procedure Code, introducing for the first time the possibility to file class
actions (in addition to the previous but seldom-used power of certain institutions and
organisations to initiate actions in the public interest).

– Finally, the national report from Sweden contains a rather peculiar example of Union
law apparently having the opposite effect, i.e. of restricting access to the courts compared
to the opportunities that might otherwise have been available under purely domestic
law. In particular, the Swedish report describes a dispute in which a company was
denied legal standing to challenge the legality of a public procurement procedure. The
claimant had not submitted a tender under the disputed procedure and appeared to
have no interest in submitting such a tender. The Supreme Administrative Court
recognised that national law per se did not appear to restrict standing only to claimants
with an interest in submitting a tender. However, the relevant Union procurement
directives were not so generous in their scope and there was evidence that the Swedish
legislature intended national law to have the same meaning and scope as Union law
itself.
Strictly speaking, this was not a situation in which Union law positively required the
Member State to restrict the scope of standing to enforce Union measures before its
domestic courts. Rather, this was a case in which the national courts, interpreting the
will of the domestic legislature, decided that the Member State wished (on its own
initiative and account) to align national standing ruleswith only theminimumstandards
required under Union law (rather than to offer any more generous provision under
domestic law itself). Even still, the Swedish experience appears unusual, if not
exceptional: Union law is traditionally associated with an expansion rather than any
contraction in the scope of standing and access to justice.

Preliminary References

Another cornerstone of relations between the Union and national legal orders is, of course,
the system of preliminary references between the CJEU (on the one hand) and Member
State courts and tribunals (on the other hand) – a system whose fundamental importance
is repeatedly stressed by the CJEU as central to the autonomy of the Union legal system,
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the effective enforcement of Union measures and the judicial protection of Union law
rights.46

Nevertheless, concerns sometimes arise about the willingness of superior national
courts to respect their obligation under article 267 of the Treaty on the Functioning of the
EuropeanUnion (hereafter “TFEU”) tomake appropriate references to the CJEU. Litigants
have therefore looked for alternative means of securing compliance: for example, by
claiming damages against the Member State, based on an alleged failure to refer, in
accordance with the Köbler caselaw;47 or bringing an action before the European Court of
Human Rights for an alleged breach of article 6 of the ECHR (including insufficient or
inadequate reasons to justify a refusal to refer).48 Such developments raise interesting
questions, for example, about how far and in what ways the system of judicial dialogue
under article 267 TFEU is being transformed from an inter-institutional mechanism of
judicial dialogue into an individual right recognised and protected as such under Union,
national and/or ECHR law.

6. What are themain trends, noteworthy exceptions and/or key examples within the national
legal system of alleged or established refusals by a superior court to comply with its
obligation to refer amatter of Union law to the CJEUunder article 267 TFEU? Particularly
in situations where a litigant has subsequently sought redress against the refusal to refer
as a matter of Union, national and/or ECHR law?

The national reports document extensive experience of and various developments in the
preliminary reference system, by both the lower and the higher courts, with some familiar
questions continuing to attract attention and controversy across the Member States: for
example, precisely which courts/tribunals are qualified tomake use of the article 267 TFEU
procedure; whether domestic law should permit any appeal against a refusal to refer by a
lower court; and detailed interpretation and application of the acte clair doctrine by courts
of final instance. However, it is also worth noting the concerns raised in several national
reports (such as Denmark and Finland) about the methodological challenges involved in

46 E.g. A-G P. Mengozzi, Opinion 1/09 8 March 2011, European and Community Patents Court,
ECLI:EU:C:2011:123; A-G J.Kokott, Opinion 2/13 18 December 2014, Accession to ECHR,
ECLI:EU:C:2014:2454; CJEU 6 March 2018, C-284/16, Achmea, ECLI:C:2018:158.

47 CJEU 30 September 2003, C-224/01, Köbler, ECLI:EU:C:2003:513. Note subsequent important rulings on
judicial liability (in respect of refusals to refer or otherwise), e.g. CJEU 13 June 2006, C-173/03, Traghetti
del Mediterraneo, ECLI:EU:C:2006:391; CJEU 9 September 2015, C-160/14, Ferreira da Silva e Brito,
ECLI:EU:C:2015:565; CJEU 28 July 2016, C-168/15, Tomášová, ECLI:EU:C:2016:602.

48 See, e.g. Case Nos. 3989/07 and 38353/07, Ullens de Schooten and Rezabek v. Belgium, Judgments of
20 September 2011; Case No. 65542/12, Stichting Mothers of Srebrenica v. The Netherlands, Judgment of
27 June 2013; Case No. 17120/09, Dhahbi v. Italy, Judgment of 8 April 2014; Case No. 38369/09, Schipani
v. Italy, Judgment of 21 July 2015; Case No. 55385/14, Baydar v. The Netherlands, Judgment of 24 April
2018.
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compiling clear and reliable data about the detailed operation of the preliminary reference
system (in general) and the true extent of compliance by the superior courts with their
Union law obligation to refer (in particular) – bearing in mind, for example, that the
relevant legal materials might not be systematically published or made readily available
for further research and analysis. With that warning in mind, several national reports
nevertheless explore three specific legal avenues for promoting the effectiveness of the
preliminary reference system, particularly when it comes to the obligation to refer vested
in courts of last resort.

First, it is clear that, in a significant and apparently growing number of Member States,
national law imposes some form of duty to provide reasons for a refusal to refer: often
based on the right to a fair trial by an independent and impartial tribunal (and/or the
domestic law right of access to a lawful judge); and often closely linked to the influence of
the relevant provisions of the ECHR as interpreted by the Strasbourg court – the national
reports of Austria, The Netherlands, Slovenia, Spain and Sweden being particularly
interesting and informative in that regard. The main point of divergence and/or dispute
seems to concern the nature of the reasons required from a judge who refuses to make a
reference and the proper extent of subsequent judicial scrutiny into that statement of
reasons. Some national reports (such as that from Croatia) suggest that the duty to give
reasons remains more of a formal requirement, marked by limited expectations and little
further inquiry into the content and quality of the actual explanations provided. Other
national reports (such as those from the Czech Republic and Slovakia) suggest that the
duty to provide reasons is more substantive in character, i.e. the reasons given must be
relevant and persuasive ones, explaining (for example) why the acte clair doctrine properly
applies in the specific context of the relevant dispute.

Secondly, various national reports discuss the possibility of seeking reparations from
theMember State, pursuant to the Francovich caselaw as interpreted by theCJEU inKöbler,
based on a sufficiently serious breach by a superior court of its obligation to refer under
article 267 TFEU – the national reports from Austria, Finland and The Netherlands being
particularly informative in that regard. As is well known, the CJEU applies a relatively
strict test for establishing Member State liability to make reparation based specifically on
judicial wrongdoing– regarding the possibility as exceptional and expecting the requirement
of, and criteria for identifying, a sufficiently serious breach to be applied with particular
rigour. But in addition to the hurdles already imposed directly under Union law itself,
several national reports also refer to more specific problems arising within their domestic
legal systems: for example, the national report fromRomania explains that there is a general
reluctance within the national legal culture and community to accept the very principle
of judicial liability; while the national report from Bulgaria once again regards the sheer
costs of initiating legal action as a significant hurdle in theway of using Francovich liability
as an effective tool for enhancing the operation of article 267 TFEU.
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Thirdly, the national report from France is largely focused on discussing and critiquing
the possibility of the Commission bringing infringement proceedings against the Member
State, directly before the CJEU, in respect of an identified breach by a superior national
court of the latter’s obligation to refer under article 267 TFEU. In particular, the French
report highlights the ground-breaking ruling in Case C-416/17 Commission v. France
(2018), in which the CJEU held the Member State responsible for the failure of the Conseil
d’État to make a preliminary reference.49 That omission occurred in a specific dispute
involving the application of articles 49 and 63 TFEU to a national tax credit and advance
payment scheme. TheCJEUheld that the case involved reasonable doubts about the correct
interpretation of Union law which should indeed have prompted the Conseil d’État to
seek authoritative guidance from Luxembourg. Besides seeking to distinguish the ruling
in Commission v. France by reference to certain unusual features of the litigation, the
national report postulates various (not entirely welcome or desirable) implications of the
judgment: for example, the potential for a significant increase in the workload at
Luxembourg as more cases are referred from the national courts to the CJEU; and the risk
of further prolonging judicial proceedings, perhaps even beyond what we should consider
to be a reasonable period of time.

Ultimately, the French report makes a plea for restraint (including by the Commission
when the latter institution is considering the possibility of initiating infringement
proceedings against the Member State) in the ‘hard enforcement’ of the obligation to refer
under article 267 TFEU – calling instead for a more trusting and responsible relationship
between the CJEU and the national supreme courts, in the interests not only of cooperative
and respectful inter-institutional relations, but also of those individuals seeking to avail
themselves of EU law rights before the national courts.

National law, the ECHR and EU law itself may each provide legal avenues for
strengthening the preliminary reference procedure, particularly in the case of the duty to
refer which is incumbent upon judges of last instance. However, the national report from
the United Kingdom makes the point that, despite such legal possibilities, there are
nevertheless well-documented and well-known cases in which the UK Supreme Court
either simply failed or explicitly refused to make a preliminary reference to the CJEU,
without any particular accountability or consequences within or outwith the domestic
legal system, even in circumstances where the relevant Union legal framework was
self-evidently the subject of considerable uncertainty and/or controversy.

49 CJEU 4 October 2018, C-416/17, Commission v. France, ECLI:EU:C:2018:811.
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Overall Observations

The relationship between the Union and national legal orders is a matter of endless
evolution, interest and debate.

On the one hand, the Court has repeatedly affirmed its respect for the constitutional
distinction which separates the Union legal order from the domestic legal system of each
Member State – not least in rulings such as Popławski concerning the centrality of the
principle of direct effect as a means of transforming provisions of Union law into directly
cognisable and enforceable legal norms before the national courts.50 That constitutional
distinction implies the existence of a legal space within which each Member State is able
and entitled to define the more precise terms of its reception of Union law into its own
national legal order – not only in accordance with the criteria identified by the CJEU
directly and as a matter of Union law, but also in accordance with the limits laid down in
domestic constitutional law.

On the other hand, just as so many national courts feel mandated to define and defend
the basic values of their domestic legal system against what they perceive to be external
threats, even those allegedly emanating from their membership of the European Union,
so too the CJEU should not be denied its right to articulate and protect the autonomy and
integrity of the Union’s distinctive legal order in accordance with the fundamental
constitutional values and principles laid down in or divined from the Treaties – as indeed
the Court has done (at the cost of often intense, perhaps excessive criticism) in a series of
high-profile rulings concerning the degree to which external political or judicial actors
might be entitled to participate in the internal functioning of the Union or contribute to
the authoritative interpretation of Union law.51

But the constitutional distinctiveness of the Union legal system and each national legal
order hasmerely established the outer parameters, withinwhich theUnion and itsMember
States have nevertheless succeeded in building a highly integrated and cooperative legal
and judicial space. As the Court stressed in its Opinion concerning the Unified Patent
Court: the national courts are the ordinary courts of the Union, performing tasks which
are indispensable to the good functioning and very character of Union law.52 Indeed, the
Court has repeatedly highlighted the central importance of mutual trust between the
Member States in general, and the national courts in particular, for the smooth operation

50 CJEU 24 June 2019, C-573/17, Popławski, ECLI:EU:C:2019:530.
51 E.g. Opinion 1/91 14 December 1991, EEA Agreement, ECLI:EU:C:1991:490; Opinion 1/92 10 April 1992,

EEA Agreement II, ECLI:EU:C:1992:189; Opinion 1/00 18 April 2002, European Common Aviation Area,
ECLI:EU:C:2002:231; CJEU 3 September 2008, C-402/05 and C-415/05, Kadi, ECLI:EU:C:2008:461; A-G
P. Mengozzi, Opinion 1/09 8 March 2011, European and Community Patents Court, ECLI:EU:C:2011:123;
Opinion 1/17 30 April 2019, CETA, ECLI:EU:C:2019:341.

52 A-GP.MengozziOpinion 1/09 8March 2011,European andCommunity Patents Court,ECLI:EU:C:2011:123.
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of Union law and policy – both based on and justified by the uniquely intertwined nature
of their respective legal systems. As rulings such as Petruhhin arguably demonstrate, the
EU legal space can justifiably claim to offer its citizens particular guarantees of their rights
and interests, not easily replicated in relations with the rest of the world.53

Those ideas underpin and emerge from every single national report submitted in
response to the questionnaire for Topic 1 and prompt two main concluding observations.

First, the simple idea of distinct yet integrated legal systems nevertheless belies a
staggeringly complex reality: the reception of Union law into the Member State legal
systems and its enforcement before their national courts is an extremely intricate
phenomenon. Union law must be filtered through, adapt itself to and find self-expression
in the terms of 27 different sets of institutions, structures, concepts, regimes and processes.
In many contexts, it is surely misleading to speak of Union law as if it were a single and
uniform being: there are in fact 28 versions of EU law – that of the Union legal order and
those constructed within each and every Member State. In that regard, our panorama of
the national reports suggests a particularly important lesson: beware of assuming or
suggesting any clear or compelling distinction between the experience of older as compared
to newer Member States. Croatia may well find itself in the early stages of Union
membership and its legal community is still working hard to embed basic doctrines such
as direct effect and primacy within the structures of the national legal system – but even
well-established countries like Italy and Portugal sometimes remain reluctant to express
important legal principles in their proper Union law terms, preferring to translate the
Member State’s Treaty obligations (and even then sometimes only partially) into essentially
national concepts.

Secondly, readers will be unsurprised to find that the issue of mutual trust, including
the conditions for and limits of judicial cooperation across different legal systems, feature
prominently in the national reports. Of course, the national reports were directly prompted
to discuss those issues by the questionnaire itself. But the questionnaire was inspired by
visible trends in the caselaw of the CJEU and the national reports confirm that such trends
are also alive and kicking within many of the Member States. There are questions about
mutual trust, respect and dialogue horizontally between the national judicial actors of the
Member States (for example, in the operation of the European Arrest Warrant). There are
also issues about mutual trust, respect and dialogue in the vertical relationship between
the domestic courts and theCJEU (for example, in defining the limits ofUnion competence
or in the operation of the preliminary reference procedure). And as the fascinating report
from the EFTA-EEA system most usefully reminds us: the debate about judicial respect
and dialogue arises with equal vibrancy between the supranational courts of the EU, the

53 CJEU 6 September 2016, C-182/15,Petruhhin, ECLI:EU:C:2016:630.More recently, e.g. CJEU 13November
2018, C-247/17, Raugevicius, ECLI:EU:C:2018:898.
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EEA and the ECHR (for example, in exploring the potential legal value of the EFTACourt’s
jurisprudence for the future evolution of EU law itself, or in defining the relationship
between the Luxembourg and Strasbourg courts in the enforcement of fundamental rights
within the European legal area).

Surely one of the key challenges urgently facing participants and stakeholders in the
integrated legal space constructed by the Union and its Member States is to strive for a
workable mutual understanding about the terms on which mutual trust, respect and
dialogue can continue to operate effectively. That entails some already obvious questions:
for example, how far can mutual trust be assumed or how far must it be positively
constructed; is it enough to establish smooth procedural mechanisms for engagement in
cross-border/cross-system dialogue or do we also need to articulate more substantive
values; what limits should be allowed or imposed upon the willingness of courts to
operationalise the principle of mutual trust; how can the consequences of a breakdown in
mutual trust be managed without inflicting collateral damage also upon the prospects for
mutual respect and fruitful dialogue?

But some equally relevant and important questions might prove less comfortable for
the legal community to confront and to answer. Not least: how should we respond to the
serious challenges for mutual trust, respect and dialogue which arise from the policies or
conduct of political actors, particularly those associated with the pan-European rise of
post-truth populism, that seek directly to challenge certain values or principles still held
dear elsewhere across the Union? How far should the legal system resist or instead reflect
a changing political culture that is prepared to employ methodologies widely regarded
within our own profession as uncredible/illegitimate and to pursue identitarian policies
that risk aggravating both constitutional/political and social/cultural divisions not only
within their own Member State but also in relations with the Union institutions and their
partners across Europe? Reasonable people might hold different views about the most
appropriate answers to such difficult questions. But answers theremust be: the enforcement
of Union law before the national courts cannot be treated as merely a technical matter or
specialist interest, reserved to diligent lawyers and insulated from the wider political
challenges affecting Europe and the wider world.
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Institutional Report

National Courts and the Enforcement of EU Law

Michal Bobek*

I Introduction

This report focuses on themost recent caselaw of theCourt of Justice (hereafter the “Court”)
pertaining to the questions posed by the General Report. However, to call it an institutional
report would be a misnomer. Indeed, it has been written by somebody from the institution
called the Court of Justice of the European Union. But it is certainly not a report by or of
the institution. After all, as much as any other collective institutions, courts are not an “it”,
but rather a “they”. This report thus reflects only the personal views of one “he” within
the “they”.

This report mirrors the structure of the General Report. The discussion of the topics
identified there proceeds in two steps. First, a selection of the most recent caselaw of the
Court relating to that topic is outlined. Second, several personal reflections on the issues
are added so as to tease out elements for further reflection. The approach taken for the
second step is indeed one of an Advocate General who, by offering constructive criticism
regarding the existing corpus of the caselaw, hopes to assist the Court in its future difficult
endeavours.

II Direct Effect

Two particular elements are noteworthy with regard to the first question on direct effect.
First, there is the recent clarification in Popławski (II) that direct effect is a necessary
precondition for the exclusion of national rules on the basis of primacy. Second, the rise
of the Charter of Fundamental Rights of the European Union (hereafter “Charter”) as the
source of directly effective provisions applicable also in horizontal disputes between two
individuals merits a particular mention.

* Advocate General at the Court of Justice. I am indebted to Sara Iglesias Sánchez and Cristian Oro Martinez
for the invaluable help in preparing this report. All opinions expressed remain strictly personal to the author.
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1 Primacy with or without direct effect?

Ever since Van Gend en Loos,1 national courts have never ceased to engage with the Court
in their search to understand which provisions of EU law are directly effective and what
the consequences of that fact are in the individual case before them. For a rule of EU law
to be directly effective, itmust be sufficiently clear, precise and unconditional. Themeaning
and scope of those conditions have continued to evolve over the years, with recent cases
still adding clarity on what is the meaning of those elements, most of all, the requirement
of “unconditionality”.2 As defined by the caselaw of the Court, direct effect is a quality tied
to the content, wording and contextual placement of a provision in an EU law instrument,
independent from the formal qualification of the instrument itself. When seen in this light,
direct effect is formally blind: any kind of EU legally binding rule can deploy it if the
conditions are fulfilled.3

This, however, has a notable exception: provisions of framework decisions, even if
sufficiently precise, clear and unconditional, are precluded from having direct effect by
expressed mandate of the Treaty, according to Article 34(2)(b) TEU (pre-Lisbon).
Interestingly, the debate on the legal effects of framework decisions has contributed to
settling, at least one would assume for the moment, the longstanding discussion on the
relationship between the principles of primacy and direct effect.4 The question explicitly
asked in Popławski (II) was whether the principle of the primacy of EU law imposes on
national courts the obligation to disapply national provisions incompatible with the
provisions of a framework decision, which the Treaty excludes from having direct effect.
After recalling that the principle of primacy requires EU law to conform interpretation as

1 Judgment of 5 February 1963, van Gend and Loos (26/62, EU:C:1963:1).
2 See, more recently, for example judgments of 5 February 2004, Rieser Internationale Transporte (C-157/02,

EU:C:2004:76, para. 40); of 26May 2011, StichtingNatuur enMilieu e.a (joined cases C-165/09 toC-167/09,
EU:C:2011:348, paras. 97 and 98); of 15 January 2014, Association de médiation sociale (C-176/12,
EU:C:2014:2, paras. 33 to 36); of 16 July 2015, Larentia + Minerva v. Marenave Schiffahrts (joined cases C-
108/14 and C-109/14, EU:C:2015:496, paras. 50 to 52); and of 15 February 2017, British Film Institute (C-
592/15, EU:C:2017:117, paras. 14 to 24).

3 For a recent discussion on the distinctive elements of direct effect of provisions of international treaties,
see the Opinion of Advocate General Bobek in Klohn (C-167/17, EU:C:2018:387, points 36 to 46). In the
judgment of 17 October 2018, Klohn (C-167/17, EU:C:2018:833, para. 33), the Court has however declared
that “the Court does not assess the direct applicability of the provisions of an agreement signed by the
European Union according to criteria other than those that it uses in order to determine whether the pro-
visions of a directive are directly applicable”.

4 The debate was triggered by the judgments of 30 April 1996, CIA Security International (C-194/94
EU:C:1996:172) and of 26 September 2000, Unilever (C-443/98, EU:C:2000:496) leading to the discussion
on the possibility to distinguish effects of “substitution” and “exclusion”. See the Opinion of Advocate
General Saggio in Océano Grupo Editorial (joined cases C-240/98 to C-244/98, EU:C:1999:620) or the
Opinion of Advocate General Léger in Linster (C-287/98, EU:C:2000:3). On this debate, see M. Dougan,
‘Whenworlds collide! Competing visions of the relationship between direct effect and supremacy’,Common
Market Law Review, Vol. 44, 2007, p. 931.
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well as, when that is not possible, to set aside conflicting national provisions, the Court
qualified that last obligation by emphasising the need to take into account other essential
characteristics of EU law, in particular, the fact that not all EU law provisions have direct
effect. The Court confirmed that a provision of EU law lacking direct effect “may not be
relied on, as such, in a dispute coming under EU law in order to disapply a provision of
national law that conflicts with it”.5

That conclusionwas, indeed, already implicit in the previous caselaw.6 However, certain
recent judgments seemed to have created uncertainty in this regard.7 The judgment in
Popławski II puts an end to that debate. Whilst it is true that the ruling was only concerned
with one particular instrument, namely framework decisions, the reasoning employed by
the Court relied on systematic arguments concerning the EU legal system as a whole. As
such, it would no doubt also be valid with regard to other EU law acts, because the
arguments used there were transversal and applicable to any EU legal sources. In addition,
the overall validity of the statement “no disapplication without direct effect” appears to
have been confirmed by the Grand Chamber of the Court in subsequent cases.8

2 (Horizontal) direct effect of the Charter

The horizontal direct effect of the principle of non-discrimination on the grounds of age,
enshrined in Article 21 of the Charter, first announced in Mangold9 and later confirmed
in Kücükdeveci,10 was consolidated in DI,11 despite the suggestion of the referring court
(the Danish Supreme Court) to find a more subtle balance between the principle of legal
certainty and the protection of legitimate expectations of private parties.

5 Judgment of 24 June 2019, Popławski (C-573/17, EU:C:2019:530, para. 62).
6 Ibid., paras. 63 to 67. But see the judgment of 5 October 2004, Pfeiffer and Others (joined cases C-397/01

to C-403/01, EU:C:2004:584, paras. 106 to 119).
7 As noted by Advocate General Campos Sánchez-Bordona in his Opinion in Popławski (C-573/17,

EU:C:2018:957, point 117), that was the case of the judgment of 4 October 2018, Link Logistik NandN (C-
384/17, EU:C:2018:810, paras. 56, 61 and 62), where the Court first found that a provision of a directive
did not have direct effect but later concluded that, in the event that conformity of interpretation was not
possible, the national court was bound to set aside conflicting national rules.

8 See judgments of 29 July 2019,Torubarov (C-556/17, EU:C:2019:626, para. 73); of 19 November 2019,A. K.
and Others (Independence of the Disciplinary Chamber of the Supreme Court (joined cases C-585/18, C-
624/18 and C-625/18, EU:C:2019:982, para. 161); and of 19 December 2019, Deutsche Umwelthilfe (C-
752/18, EU:C:2019:1114, para. 42). In those cases, the obligation to disapply national rules contrary to the
EU law ones is explicitly made conditional on the national provisions being “contrary to a provision of EU
law with direct effect”. (Emphasis added).

9 Judgment of 22 November 2005, Mangold (C-144/04, EU:C:2005:709).
10 Judgment of 19 January 2010, Kücükdeveci (C-555/07, EU:C:2010:21).
11 Judgment of 19 April 2016, DI (C-441/14, EU:C:2016:278).
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Because the casesmentioned above also concerned the application ofDirective 2000/78,12

concretising the principle of non-discrimination on the grounds of age, doubts arose
among national courts as to the validity of the Court’s traditional caselaw excluding the
horizontal direct effect of directives. The case Smith13 offered the Court the chance to
clarify its case law on the direct effect of Charter rights, as well as the chance to confirm
that its adopted position regarding the absence of horizontal direct effect of provisions of
directives remained good law. Smith not only confirmed the validity of the principles
underlying the absence of horizontal direct effect of directives, but also explained the
dynamic of what could be seen as “indirect direct effect” of directives through the Charter.
Even though the EU law provision at issue had already been declared directly effective,14

it was nevertheless unsupported by a general principle. Since it was just a lone provision
of a directive which was at stake in Smith, horizontal direct effect was excluded.

Read in light of the clarifications in Smith, the judgment in AMS15 appears to be the
key component of this puzzle. That judgment stated that directly effective provisions of a
directive, even combined with a general principle or a fundamental right of the Charter,
cannot be invoked in horizontal relations in order to set aside conflicting national provisions
if the general principle or Charter right itself is not directly effective. This confirms that
the absence of direct effect of directives remains good law and that it is only the (distinct
but overlapping) direct effect of a fundamental right or general principle which enables
its justiciability in horizontal relationships. The role of the directive remains nonetheless
crucial. Not only does it form the yardstick, together with fundamental rights, for testing
the compatibility of the national provision with EU law, but it also opens up the scope of
application of the Charter so that the directly effective fundamental right can apply to a
given case.16 It is in this light that the Court’s statements dismissing the relevance of the
principles of legal certainty and the expectations of private parties in such individual
constellations (e.g. inDI) must be understood. The distinct conditions of the precise, clear
and unconditional nature of the general principle arewhatmake possible horizontal direct
effect.

12 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment
in employment and occupation (OJ 2000 L 303, p. 16).

13 Judgment of 7 August 2018, Smith (C-122/17, EU:C:2018:631).
14 Judgment of 19 April 2007, Farrell (C-356/05, EU:C:2007:229). The Court later clarified that directly

effective provisions of a directive can be relied on against private law bodies on which Member State confer
tasks in the public interest, such as the obligation to insure the use of motor vehicles against civil liability,
judgment of 10 October 2017, Farrell (C-413/15, EU:C:2017:745).

15 Judgment of 15 January 2014, Association de médiation sociale (C-176/12, EU:C:2014:2).
16 See, for example, the judgment of 23 September 2008, Bartsch (C-427/06, EU:C:2008:517), where the scope

of the Charter was not “opened” due to the temporal scope of Directive 2000/78, or the judgment of
19 November 2019, TSN and AKT (joined cases C-609/17 and C-610/17, EU:C:2019:981), where the
Charter was not applicable in a situation where the national provisions laid out a regime more favourable
than the one provided for in the applicable directive.
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Nevertheless, there is no disguising that the issues of clarity and the unconditional
nature of general principles remain a rather subjective assessment. It all depends on the
level of abstraction chosen. Certainly, the prohibition of discrimination on the grounds
of age (or any other ground for that matter), if read and understood at that level of an
abstract statement, may be seen as justiciable and thus directly effective.17 The problems
start when facedwith specific cases and specific consequences that such a (directly effective)
principle shall mean in individual cases. It is when faced with such specific factors and
details that questions arise, even with regard to the “more established” general principles,
such as the prohibition of abuse of law in VAT law.18

The last two years have borne witness to an expansion in the number of Charter
provisions found to be of (horizontal) direct effect. They include the prohibition of
discrimination on grounds of religion,19 or the right to paid annual leave under Article
31(2) of the Charter.20 The caselaw has also confirmed the directly effective nature of other
Charter rights in vertical relationships, such as the principle of effective judicial protection21

and the ne bis in idem principle.22

On the one hand, the recent line of caselaw recognising the horizontal direct effect of
Charter provisions may not seem to be providing anything revolutionary, but rather just
a logical evolution of the extant corpus of law. After all, onemay consider it to be following
the track of other provisions of primary law, which for a long time have been recognised
as sources of obligations in private relationships.23 On the other hand, that standpoint
could rather be seen as somewhat downplaying the genuine impact of that evolution. Three
points are particularly noteworthy in that regard.

17 At that level of abstraction, however, any legal rule can be said to be directly effective, including, for that
matter, for example the principle of proportionality of (administrative) sanctions. But see judgment of
4 October 2018, Link Logistik NandN (C-384/17, EU:C:2018:810).

18 See judgment of 22 November 2017, Cussens and Others (C-251/16, EU:C:2017:881), where the Supreme
Court of Ireland queried the Court whether that principle is “directly effective” even without its “implemen-
tation” by any act of national law, and, as a matter of fact, to a taxable transaction that even preceded the
judgment of 21 February 2006, Halifax and Others (C-255/02, EU:C:2006:121).

19 Judgments of 17April 2018, Egenberger (C-414/16, EU:C:2018:257); of 22 January 2019,Cresco Investigation
(C-193/17, EU:C:2019:43); and of 11 September 2018, IR (C-68/17, EU:C:2018:696).

20 Judgments of 6 November 2018, Bauer and Willmeroth (C-569/16 and C-570/16, EU:C:2018:871) and of
6 November 2018, Max-Planck-Gesellschaft zur Förderung der Wissenschaften (C-684/16, EU:C:2018:874).

21 Judgments of 19November 2019,A.K. andOthers (Independence of theDisciplinary Chamber of the Supreme
Court), (joined cases C-585/18, C-624/18 and C-625/18, EU:C:2019:982, para. 161) and of 29 July 2019,
Torubarov (C-556/17, EU:C:2019:626, para. 56).

22 Judgment of 20 March 2018, Garlsson Real Estate and Others (C-537/16, EU:C:2018:193).
23 Such as for example judgments of 12December 1974,Walrave andKoch (36/74, EU:C:1974:140); of 15 June

1978, Defrenne (149/77, EU:C:1978:130); of 15 December 1995, Bosman (C-415/93, EU:C:1995:463); of
6 June 2000, Angonese (C-281/98, EU:C:2000:296); and of 11 December 2007, International Transport
Workers’ Federation and Finnish Seamen’s Union (C-438/05, EU:C:2007:772).
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First, is the “direct effect” of Charter provisions the same direct effect as with regard
to other types of EU law provisions, or is it in fact something else? In terms of operation,
it may be regarded as just another instance of the well-known direct effect, certainly when
compared with the already mentioned Treaty provisions. However, the Court does not
actually refer to it under that name. The cases cited in the previous points, such as
Egenberger, are remarkably evasive in their terminology. The term “direct effect” is not
even used, not to speak of the Court running the standard test for direct effect (assessing
whether a Charter provision in question is sufficiently clear, precise and unconditional,
and with regard to what exactly). Instead, the Court refers to the “mandatory nature” of
Article 21 of the Charter, which is therefore “sufficient in itself to confer on individuals a
right which they may rely on as such in disputes between them in a field covered by EU
law.”24

There is perhaps no need to put too much emphasis on such a (seemingly)
terminological issue. Yet the use of such language could be seen as rekindling the discussion
which has just been declared closed with Popławski II. Is the setting aside that is required
by the Court not the consequence of there being direct effect, since the notion of direct
effect is not employed? A contrary national provision is supposed to be set aside, without
there being any discernible discussion of the relevant Article of the Charter being directly
effective. Is all that then just the consequence of the Charter being part of primary law and
its primacy?

Indeed, the two elements addressed in this section (II) have more internal logical
connection than it would appear at first sight. In a way, the road rejected in Popławski II
could have been perhaps more suitable for the cases of incompatibility with Charter
provisions. The reasons are structural: questions relating to the compatibility of national
law with the Charter, provided that the case finds itself within the scope of EU law, are
due to their nature cases of abstract control of compatibility of norms, a category very well
known in a number of the systems of constitutional review in theMember States. However,
by establishing direct effect and connecting it with primacy, the evolution of EU law has
always been case-centred, focused on providing an enforceable relief to a concrete individual
in a specific case. Thus the need for the provision of EU law being directly effective, i.e.
justiciable in the case at hand. As to its type, the latter case is one of concrete control of
compatibility of norms.

Is it then necessarily a good idea of automatically extending the latter logic, coined and
applied to conflicts of concrete national rules with typically specific provisions of EU
secondary law, to the former type of review, which is abstract and constitutional? Would
it not make more sense, similarly to the type of exercise done in a number of Member

24 Judgment of 17 April 2018, Egenberger (C-414/16, EU:C:2018:257, paras. 75 to 77 with regard to art. 21 of
the Charter and para. 78 with regard to art. 47 of the Charter).
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States’ constitutional courts, to declare just general, normative incompatibility of the
national rules at issue with a provision of the Charter,25 without having to pretend that a
Charter right is sufficiently clear, precise and unconditional, as to provide a clear answer
in each individual case? The latter construction encounters particular difficulties in
horizontal situations, where it is problematic to uphold the premise that a Charter right
is indeed, as to its application in the individual case, sufficiently clear and precise and may
generate ex post facto obligations for the other individual.

Second, if what is being referred to with regard to Charter provisions (and/or general
principles of EU law) is indeed (horizontal) direct effect, then of course Charter provisions26

are, taking into account their vagueness and abstract nature, hardly suitable candidates
for direct effect. The judgment of the Court inCresco Investigations illustrates the dilemmas
and difficulties of the application of a rule as directly effective for different purposes: not
only in order to set aside conflicting national law, but also as the direct source of very
specific obligations, including those of a monetary nature.27 Without wishing to rehearse
the (lost) argument made elsewhere,28 there is a very good reason why the majority of the
Member States’ legal orders refuse the possibility that human rights would be of horizontal
direct applicability, i.e. as being in and of themselves the very source of rights and
obligations afforded to private parties. The national reports submitted in reply to this
questionnaire bear witness to that reticence.

Third, the interplay between the (horizontally) directly effective Charter right and/or
general principle and the secondary law instrument at issue remains to be further explored
in future cases. The constellation in the individual cases naturally vary. The typical scenario
is one already discussed in Smith: the directly effective Charter right reaches where, for

25 While leaving it to the national legislator to amend national rules accordingly, with the individual remedy
provided to the individual who brought the case being State liability – a suggestion elaborated, but not
embraced by the Court, in the Opinion of Advocate General Bobek in Cresco Investigation (C-193/17,
EU:C:2018:614, points 114 to 196).

26 Without any distinction whether that provision is one that would contain a “right” as opposed to one that
would contain a “mere principle” (art. 52(5) of the Charter). Although certainly fascinating in terms of a
scholarly discussion as to which provision of the Charter contains a right and which a principle, from the
point of view the traditional test for direct effect, it may be safely assumed that both of them are likely to
fall short of its conditions.

27 Judgment of 22 January 2019, Cresco Investigation (C-193/17, EU:C:2019:43). From the response of the
Court in Cresco, it would seem that once a provision has been recognised as directly effective, that effect
would be acknowledged no matter the context: once directly effective, always directly effective. However,
there are examples in the case law that acknowledge that the same provision may be or not directly effective
in a specific context, see for example judgment of 25 July 2008, Janecek (C-237/07, EU:C:2008:447, para.
45 et seq.). See on this discussion the Opinion of Advocate General Van Gerven in Banks (C-128/92,
EU:C:1993:860, p. 1273) and the Opinion of Advocate General Bobek in Link Logistik NandN (C-384/17,
EU:C:2018:494, point 63).

28 See the Opinion of Advocate General Bobek in Cresco Investigation (C-193/17, EU:C:2018:614, points 116
to 149).
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temporal, material or relational reasons, a directive cannot. But leaving aside the slight
aftertaste of circumvention of own previously imposed limitations,29 how far will and
should the content of the Charter be “imported” from an EU secondary law instrument
of the day? Should the Charter not rather remain the limited, but independent, yardstick
for the review of both national and EU action? If that is indeed the case, secondary law
“constitutionalisation” via provisions of the Charter does not appear as a good recipe in
the longer run.30

III The Principle of primacy

Two issues are included under this heading. First, the general idea of “limited” or
“conditional” primacy, referred to in question two of the General Report, reflecting the
notion of the principle of primacy being balancedwith or against other competing interests.
Second, the third question of theGeneral Report projects that logic into the issues ofmutual
recognition, making the latter topic a concrete example of that broader theme.

1 Primacy balanced

The principle of primacy entails that, in case of conflict, EU law prevails over national law.
In such a situation, EU law does not affect the validity of national rules,31 but instead it
entails their displacement in the individual case only: national rules conflictingwith directly
effective EU provisions must be left disapplied.32

One may wonder the extent to which the need to balance the principle of primacy of
EU law with other competing principles and interests of the Union is considered to be
new or an “emergent doctrine” of the Court. Similarly, one may wonder just how far the
same exercise may have been done simply under different headings for quite some time.
It just may not have been explicitly referred to as “balancing”. On the other hand, seen

29 Called “no horizontal effect of directives”.
30 The right to paid annual leave under art. 31(2) of the Charter is a vivid example in this regard. In the judg-

ments of 6 November 2018, Bauer and Willmeroth (joined cases C-569/16 and C-570/16, EU:C:2018:871)
and of 6 November 2018, Max-Planck-Gesellschaft zur Förderung der Wissenschaften (C-684/16,
EU:C:2018:874), the Court essentially stated that the “right to annual leave” under art. 31(2) of the Charter
means “paid annual leave of at least fourweeks” as stated in art. 7(1) ofDirective 2003/88/EC of the European
Parliament and of the Council of 4 November 2003 concerning certain aspects of the organisation of
working time (OJ 2003 L 299, p. 9). Would it now be possible, purely hypothetically, for the EU legislator
to provide for a different period, or have the four weeks become effectively “constitutionalised”?

31 Judgments of 22October 1998, IN. CO. GE.’90 andOthers (joined cases C-10/97 to C-22/97, EU:C:1998:498,
para. 21) or of 19 November 2009, Filipiak (C-314/08, EU:C:2009:719, para. 83).

32 Judgment of 9 March 1978, Simmenthal (106/77, EU:C:1978:49, paras. 21 and 22).
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through the lenses of rather older caselaw, it is perhaps true that the language of the Court
might have changed a little: from what might be called Simmenthal or Factortame
absolutism to a more nuanced stance and tone.

Be that as it may, there is in fact a number of other examples beyond those mentioned
in the General Report (related to defective publication of EU measures33 or the need to
avoid the pernicious effects of creating a legal vacuum in certain situations34). Further
examples could include the limits of the effects of primacy found in general principles that
formed the caselaw concerning the limitation of the obligation to reopen proceedings on
the basis of the principle of res judicata;35 or even the caselaw limiting the direct effect of
directives in horizontal situations;36 or those prohibiting the aggravation of the criminal
liability of individuals.37 In fact, the whole emergence of the caselaw on fundamental rights
can be seen from the perspective of ensuring the acceptance of the primacy of EU law rules
by acknowledging the need to guarantee observance of other fundamental principles,
ultimately absorbed as EUgeneral principles through the common constitutional traditions
of the Member States.

But indeed, the limitations of the principle of primacy have become perhaps more
visible in recent years, as preliminary references sent to the Court have explicitly requested
to explore the methodological and practical implications of the balancing of primacy of
EU law with other rights and principles.

The well-known example ofTaricco,38 subsequently reconsidered inM.A.S.,39 need not
be repeated here in any great detail. However, there are three points that ought to be
highlighted. First, the fact that a provision, such as Article 325 Treaty on the Functioning
of the European Union (hereafter “TFEU”), is directly effective, may not be enough to
render it suitable to automatically fulfil the requirements of the principles of legality and
legal certainty in the field of criminal law.40 Second, the limits to “absolute primacy” of

33 See for example judgments of 20 May 2003, Consorzio del Prosciutto di Parma and Salumificio S. Rita (C-
108/01, EU:C:2003:296) or of 11 December 2007, Skoma-Lux (C-161/06, EU:C:2007:773). It is nonetheless
open to discussion in how far the third case cited by the General Report, Heinrich, is in fact an example of
a compromise, since intentionally secret legislation erga omnes is something entirely different than unin-
tentional failure to properly publish in just some official languages – see in this regard (the much more
convincing) Opinion of Advocate General Sharpston in Heinrich (C-345/06, EU:C:2008:212).

34 See for example judgments of 8 September 2010, WinnerWetten (C-409/06, EU:C:2010:503) and of 28 July
2016, Association France Nature Environnement (C-379/15, EU:C:2016:603).

35 See judgment of 10 July 2014, Impresa Pizzarotti (C-213/13 EU:C:2014:2067, para. 59 et seq.) and the case
law cited.

36 See for example judgment of 7 August 2018, Smith (C-122/17, EU:C:2018:631).
37 See for example judgment of 8 November 2016, Ognyanov (C-554/14, EU:C:2016:835).
38 See judgment of 8 September 2015, Taricco and Others (C-105/14, EU:C:2015:555).
39 See judgment of 5 December 2017, M.A.S. and M.B. (C-42/17, EU:C:2017:936).
40 See on this discussion, the Opinion of Advocate General Bobek in Scialdone (C-574/15, EU:C:2017:553,

point 176). Scialdonewas a parallel case withM.A.S., also referred, as Taricco, by lower Italian jurisdictions,
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Article 325 TFEU in M.A.S. were not only of EU origin, but explicitly also of national
origin. Third, this was possible due to the fact that, at the moment of the facts in M.A.S.,
prescription time-limits regarding fraud and any other illegal activities affecting the financial
interests contrary to Article 325 TFEU were not harmonised at the EU level. As such,
national law could have naturally set itself reasonable limits to “absolute primacy” of EU
law.41

Most recently, the findings of M.A.S. have been consolidated in Deutsche Umwelthilfe
eVwith regard to the right to liberty under Article 6 of the Charter. In that case, theHigher
Administrative Court of Bavaria was faced with a situation in which the competent
administrative authorities persistently refused to comply with judicial decisions ordering
them to perform clear, precise and unconditional obligations flowing from EU
environmental law. The national court therefore asked whether EU law empowered or
even required the making use of the national provisions regarding enforcement through
coercive detention, even if national caselaw seemed to preclude the use of that possibility
with regard to public office holders.

After recalling the basic implications of the principle of primacy, including the obligation
to disapply national conflicting rules or interpretations, theCourt conveyed a clearmessage:
the caselaw of the Court on the principle of primacy cannot be understood as meaning
that the principles of effectiveness of EU law and of effective judicial protection have the
effect of imposing an obligation on national courts to disapply national provisions (or not
to follow the only interpretation of those provisionswhich is in accordancewith the national
constitution), if that would lead to an infringement of another EU fundamental right.42 In
the specific case, that meant that the national court needed to determine whether the
relevant national provisions were, in accordance with Article 6 of the Charter read in light
of the caselaw of the European Court of Human Rights (hereafter “ECtHR”), sufficiently
accessible, precise and foreseeable in their application.43

All in all, these examples underline the origins of primacy, which at its roots and essence
is a principle of hierarchical content. As previously illustrated in the section on direct effect
above (II), the recent caselaw has decoupled the normative and absolute value of the
principle of primacy from its (variable) concrete legal effects or remedies available in a
given context. Whereas primacy is an attribute of all EU law provisions, which displaces
competing national rules in a conflict scenario, only some of those EU law provisions are

enquiring about the compatibility with EU law of several other provisions of Italian criminal law and
criminal procedure.

41 See also, with regard to other EU law non-harmonised measures, such as national rules on interception of
communications in cases investigating VAT fraud, the Opinion of Advocate General Bobek in Dzivev (C-
310/16, EU:C:2018:623).

42 Judgment of 19 December 2019, Deutsche Umwelthilfe (C-752/18, EU:C:2019:1114, para. 43).
43 Ibid., para. 48.

70

Michal Bobek



able to act as directly effective rules. In such a situation, EU law as such might not be
eventually applied in the individual case, but that does not call into question its normative
status as a hierarchically superior set of rules. The recent caselaw also contributes to
consolidating the “relative” effects of primacy in situations where the application of directly
effective EU law rules is at stake: the primacy of directly effective rules does not always
lead to disapplication of national rules in the individual case if other competing principles,
such as fundamental rights, could be violated. In that context, the recent caselaw also insists
on the fact that, even though disapplication may be the most vigorous effect of primacy,
it is not the only one: the impossibility to disapply is not tantamount to negate the principle
of primacy. The consequences of primacy do not stop where the principle of direct effect
ends, further remedies encompassing infringement proceedings, State liability, and a rather
powerful principle of interpretation in conformity with EU law, as also recalled by the
Court in Deutsche Umwelthilfe eV.44

2 Primacy and mutual recognition

One of the most vivid examples of the developments outlined in the previous section has
been the consolidation of fundamental rights as limits to the application of the principle
of mutual recognition. This is the logic within which question three of the General Report
places that issue. As such, it shall be explored in this section.

Mutual recognition can only operate if all the Member States comply with their
fundamental rights obligations.45 The landmark judgment in N.S and Others, concerning
the systemof allocation of responsibilities to examine asylum applications under theDublin
system, made it clear that the Member States could not rely blindly on the principle of
mutual trust irrespective of the negative implications for fundamental rights.46 That case
focused on systemic flaws in the asylum procedure and the reception conditions of the
Member State where asylum seekers were transferred. However, subsequent case law has
confirmed that the systematic character of the deficiencies was not a conditio sine qua non
to derogate from the mutual trust principle when there is a risk of violation of the
prohibition of inhuman or degrading treatment in the individual case.47

44 Ibid., para. 53 et seq.
45 See to that effect the Opinion of the Court of 18 December 2014 in Accession of the European Union to the

ECHR (2/13, EU:C:2014:2454, para. 191).
46 Judgment of 21 December 2011, N.S. and Others (joined cases C-411/10 and C-493/10, EU:C:2011:865,

paras. 78 to 80).
47 See judgment of 16 February 2017, C. K. and Others (C-578/16 PPU, EU:C:2017:127), a case where the

transfer of an asylum seeker with a particularly serious illness would result “in a real and proven risk of a
significant and permanent deterioration of his state of health” – a transfer would amount to inhuman and
degrading treatment. For further clarification of the implications of art. 4 of the Charter as a limit to mutual
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Aranyosi and Căldăraru48 extended the limits imposed by fundamental rights on the
principle of mutual recognition to the field of criminal law. It confirmed that Member
States are not compelled to automatically and blindly execute European Arrest Warrants
originating in other Member States when that would entail non-compliance with Article
4 of the Charter, concerning the prohibition of inhuman or degrading treatment or
punishment. The Court established a two-stage test. First, the executing judicial authority
must rely on objective, reliable, specific and up to date information demonstrating
deficiencies in detention conditions, which may not only be systemic or generalised, but
also affect certain groups of persons or certain places of detention. Second, the judicial
authority must carry out a specific and precise assessment of individual risk. If those risks
are established, surrender may be postponed and, after a reasonable time, brought to an
end.49

Further clarification came with Celmer. The crucial role of fundamental rights as
limitations to the principles of mutual trust and mutual recognition is not circumscribed
to the protection of the absolute prohibition of inhuman or degrading treatment of Article
4 of the Charter, but also encompasses the protection of the right to effective judicial review
under Article 47 of the Charter. In Celmer, the Court based that finding on the fact that
the requirement of judicial independence forms part of the essence of the fundamental
right to a fair trial on the crucial role played by the right to effective judicial protection for
a system based on mutual trust, in a Union founded on the rule of law.50 As a consequence,
the existence of a real risk that the surrendered person may suffer a breach of their right
before an independent tribunal (which is the essence of the right to a fair trial under Article
47 of the Charter) can lead the executing judicial authority to refrain from giving effect to
a European Arrest Warrant.51 Where the requested person raises arguments on systemic
or generalised deficiencies liable to affect the independence of the judiciary in the issuing
Member State, the executing judicial authority must therefore carry out the two-stage
assessment designed inAranyosi and Căldăraru, having regard to the standard of the right
to effective judicial protection under Article 47 of the Charter.52 Importantly, the Court
clarified that the “individual step” of the assessment is necessary even in cases where the

trust in the field of the Dublin system see also judgment of 19 March 2019, Jawo (C-163/17, EU:C:2019:218)
clarifying the specific criteria in order to assess the existence of systemic deficiencies.

48 Judgment of 5 April 2016, Aranyosi and Căldăraru (joined cases C-404/15 and C-659/15 PPU,
EU:C:2016:198).

49 Judgment of 5April 2016,Aranyosi andCăldăraru (joined casesC-404/15 andC-659/15PPU, EU:C:2016:198,
para. 88 et seq.).

50 Judgment of 25 July 2018, Artur Celmer v. Minister for Justice and Equality (Deficiencies in the system of
justice) (C-216/18 PPU, EU:C:2018:586, paras. 48 to 58).

51 Ibid., para. 59.
52 Ibid., para. 60 et seq., relying extensively on the judgment of 27 February 2018,Associação Sindical dos Juízes

Portugueses (C-64/16, EU:C:2018:117).
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Commission has issued a reasoned opinion under Article 7(1) Treaty on European Union
(hereafter “TEU”), so long as only the determination of a serious and persistent breach of
the principles of Article 2 TEU by the European Council pursuant to Article 7(2) TEU
could trigger the general suspension of the European Arrest Warrant mechanism.53

However, in contrast to the rather robust approach suggested by the Advocate General
Tanchev in that case,54 the second step as set out by the Court may not be that difficult to
satisfy.

Although the “relaxation” of the absolute character of the principles of mutual
recognition andmutual trust has been receivedwith relief by the national courts, the impact
of that caselaw appears to be, at least for the moment, surprisingly limited.55 Further
preliminary references have invited the Court to clarify the elements for and the extent
and scope of the review by the executing judicial authority of detention conditions in the
issuing Member State, or the value of national remedies available as well as of assurances
provided for the issuing Member State.56 The Court has also stated that the notification
by a Member State, pursuant to Article 50 TEU, of its intention to withdraw from the EU
does not have the consequence of “breaking the trust” so as to enable courts to refuse to
execute a European Arrest Warrant issued by that State insofar as there are not substantial
grounds to believe that there are risks of deprivation of rights recognised by the Charter.57

In summary, the developments both in the area of asylum and criminal judicial
cooperation, as well as the examples from the caselaw cited in the previous section, may
be portrayed as the consolidation of fundamental rights as limitations to the principle of
primacy. However, from another perspective, this caselaw can be seen as a recalibration
of the position of values and rules within the EU legal order. Indeed, EU fundamental
rights, as recognised by the Charter, are an integral part of EU law with the same legal
force as the Treaties. Thus, the recent developments can hardly be seen as a limitation of
primacy, but rather as a consolidation of the basic principles that underpin that very
primacy and its (solange) acceptance at the national level. It remains to be seen how the
relative opening of EU law to national fundamental rights standards as set out in Åkerberg

53 Artur Celmer v. Minister for Justice and Equality (Deficiencies in the system of justice) (C-216/18 PPU,
EU:C:2018:586, paras. 69 to 73).

54 Contrast the Opinion of Advocate General Tanchev in Minister for Justice and Equality (Deficiencies in the
system of justice) (C-216/18 PPU, EU:C:2018:517).

55 Including, apparently, the original Irish case as well, with Mr. Celmer’s surrender to Poland eventually
authorised by the judgment of 19 November 2018 of the Irish High Court in The Minister for Justice and
Equality v. Celmer (No. 5) (IEHC 639).

56 See also judgments of 25 July 2018, Generalstaatsanwaltschaft (Conditions of detention in Hungary) (C-
220/18 PPU, EU:C:2018:589) and of 15 October 2019, Dorobantu (C-128/18, EU:C:2019:857).

57 Judgment of 19 September 2018, RO (C-327/18 PPU, EU:C:2018:733).
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Fransson plays out in the future,58 as the hard limits of that development have been placed,
inter alia, in respect of the principle of primacy.59

IV Effective Judicial Protection

Two elements are addressed in this section. First, question four of the General Report
addresses specific concerns within one’s own legal order with Article 47 of the Charter.
Thus, in the first part, the most recent caselaw of the Court concerning effective judicial
protection and the independence of the judiciary in aMember State is outlined. The second
part then follows the invitation issued by question five. It focuses on three specific areas
of EU law (competition law; environmental law; consumer protection) as case studies in
relation to effective judicial protection and access to a court, as evidenced in particular by
the rules on standing.

(1) Independence of the judiciary: Article 47 of the Charter and/or Article
19 TEU?

As outlined by theGeneral Report, the previous years havewitnessed a series of judgments
concerning the independence and operation of the national judiciary. The principle of
effective judicial protection has proven to be an extremely efficient tool for the development
of EU law as regards its consequences and enforcement in the national legal orders. Recent
case law does not only confirm that, but goes even further by consolidating the role of the
principle of effective judicial protection as an essential principle in the EU legal order
beyond the scope of Article 47 of the Charter.

The most important development to take place during the previous years in this area
is the advent of Article 19(1) TEU as an independent and free-standing provision. This
does not naturally preclude systemic issues, which relate to the independence of the
judiciary, from continuing to be dealt with under Article 47 of the Charter.60 However,
the applicability of Article 47 remains tied to the fact that the individual case has entered
the scope of EU law within the meaning of Article 51(1) of the Charter.

58 Judgment of 26 February 2013, Åkerberg Fransson (C-617/10, EU:C:2013:105, para. 29).
59 Ibid., para. 29, as well as judgments of 26 February 2013, Melloni (C-399/11, EU:C:2013:107, para. 60) and

of 5 December 2017, M.A.S. and M.B. (C-42/17, EU:C:2017:936, para. 47). See, for further developments,
judgments of 29 July 2019, Spiegel Online (C-516/17, EU:C:2019:625); of 29 July 2019, FunkeMedien NRW
(C-469/17, EU:C:2019:623); and of 29 July 2019, Pelham and Others (C-476/17, EU:C:2019:624).

60 See, for example, judgment of 29 July 2019,Torubarov (C-556/17, EU:C:2019:626), whichwas firmlywithin
the scope of EU law in the traditional sense, although clearly raising structural issues beyond the confines
of the one individual case. See on this point also the Opinion of Advocate General Bobek in Torubarov (C-
556/17, EU:C:2019:339, points 48 to 62).
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By contrast, in the judgment in Associação Sindical dos Juízes Portugueses, the Court
stated that the material scope of the second subparagraph of Article 19(1) TEU relates to
“the fields covered byUnion law”, irrespective of whetherMember States are implementing
Union law within the meaning of Article 51(1) of the Charter. The Member State must
ensure that those courts or tribunals, which may be called upon to rule in the fields covered
by EU law, do in fact meet the requirements of judicial independence.61 This has placed
issues involving the independence of the judiciary, such as the reduction of remuneration
of judges, within the purview of the Court.62

The potential of Article 19(1) TEU has been confirmed in the caselaw relating to the
problematic situation of the Polish judiciary. Two judgments of the Court in two
infringement proceedings affecting the independence of the Polish Supreme Court and of
ordinary courts were delivered in 2019. These judgments declared the infringement of
Article 19(1), second subparagraph, on the basis of different measures related to the
lowering of the retirement age of the judges of the Supreme Court and of ordinary courts
and the regimes to authorise judges to continue their function beyond retirement age.63

Through a number of preliminary questions, Polish courts themselves have raised
several issues relating to the independence of national courts. In judgmentA.K. andOthers,
a case concerning the independence of the Disciplinary Chamber of the Supreme Court,
the Court stated that Article 47 of the Charter, as well as Directive 2000/78, preclude cases
concerning the application of EU law from falling within the exclusive jurisdiction of a
court which is not an independent and impartial tribunal.64 There are a number of other
cases currently pending before theCourt that raise further issues, such as elements regarding
judicial appointments and disciplinary proceedings, or the consequences for the judgments
rendered by courts which do not comply with the requirements of judicial independence.65

The judgment in Associação Sindical dos Juízes Portugueses, together with the
developments of the “Polish saga”, have thus opened a new avenue for making national

61 Judgment of 27 February 2018, Associação Sindical dos Juízes Portugueses (C-64/16, EU:C:2018:117, paras.
29, 37 and 40).

62 For another case concerning remuneration of judges, see the judgment of 7 February 2019, EscribanoVindel
(C-49/18, EU:C:2019:106).

63 Judgments of 24 June 2019, Commission v. Poland (Independence of the Supreme Court) (C-619/18,
EU:C:2019:531) and of 5 November 2019, Commission v. Poland (Independence of ordinary courts) (C-
192/18, EU:C:2019:924). A third infringement is pending, concerning the disciplinary regime, Commission
v. Poland (C-791/19, OJ 2019 C 413, p. 36).

64 Judgment of 19November 2019,A. K. andOthers (Independence of the Disciplinary Chamber of the Supreme
Court) (joined cases C-585/18, C-624/18 and C-625/18, EU:C:2019:982).

65 See the Opinion of Advocate General Tanchev in (pending) joined cases Miasto Łowicz and Prokuratura
Okręgowa w Płocku (C-558/18 and C-563/18, EU:C:2019:775). After legislative amendment in Poland, the
Court declared that there was no longer a need to adjudicate in ZakładUbezpieczeń Społecznych (C-522/18,
EU:C:2020:42). Other cases still pending include: AB e.a. (C-824/18), OJ 2019 C 164, p. 5); Prokurator
Prokuratury Krajowej Bożena Górecka e.a (C-487/19, OJ 2019 C 337); and M.F. v. J.M. (C-508/19, OJ 2019
C 337, p. 7).
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judicial systems subject to the requirements of the right to effective judicial protection,
and more particularly, to the principle of judicial independence. Meanwhile, several other
national courts (including courts fromAustria,Hungary,Malta andRomania) have followed
suit, raising through preliminary rulings different issues relating to specific elements of
their national judicial system, such as the internal system of allocation of cases; the powers
of presidents of courts; remuneration of judges; and the system of nominations for the
judicial function.66

Recently, a number of such cases have been submitted by Romanian courts. In over a
dozen requests for a preliminary ruling, different Romanian jurisdictions have raised issues
concerning the appointment of bodies related to disciplinary proceedings; the establishment
of a section of the public prosecutor office devoted exclusively to crimes committed by
members of the judicial profession; the regime of civil liability of judges for judicial error;
and the potential impact on the judicial independence of certain judgments of theRomanian
Constitutional Court.67 However, the situation of Romania (and Bulgaria) is somewhat
particular. With regard to those countries, the pre-accession conditionality has been
extended post-accession, with specific provisions on the quality of the judicial system and
the fight against corruption contained in theAct of Accession68 and theMCVCommission
Decision.69

(2) Effective judicial protection and access to courts (rules on standing)

The most recent caselaw under this heading could indeed largely be described as “business
as usual” in the sense that cases coming to the Court, revolving around the classic themes
of national rules on standing/time-limits/costs/types of claim, might be seen as unduly
restrictive. By way of example, this section zooms in on three areas of law. Competition
law and environmental law could certainly be considered as the more traditional examples

66 See case IS (C-564/19) (Hungary); case S.A.D. Maler und Anstreicher OG (C-256/19) (Austria); and case
Repubblika (C-896/19) (Malta). Pending their publication in the Official Journal, a summary of these orders
for reference is available through the case law search form in curia.europa.eu.

67 Some of these cases are Asociaţia “Forumul Judecătorilor Din România” (C-83/19, OJ 2019 C 187, p. 31);
PJ (C-195/19, OJ 2019 C 187, p. 40); SO (C-291/19, OJ 2019 C 246, p. 9); – Statul Român – Ministerul
Finanţelor Publice (C-397/19, OJ 2019 C 288, p. 23); Asociaţia “Forumul Judecătorilor din România” and
Others (C-355/19, OJ 2019 C 288, p. 18); DNA- Serviciul Teritorial Oradea (C-379/19, OJ 2019 C 246, p.
12);Euro Box Promotion andOthers (C-357/19, OJ 2019C 288, p. 19); andAsociaţia “Forumul Judecătorilor
din România” (C-547/19, OJ 2019 C 372, p. 13).

68 In particular arts. 37 to 39 of the Act concerning the conditions of accession of the Republic of Bulgaria
and Romania and the adjustments to the Treaties on which the European Union is founded (OJ 2005 L
157, pp. 203-375).

69 Commission Decision 2006/928/EC of 13 December 2006 establishing a mechanism for cooperation and
verification of progress in Romania to address specific benchmarks in the areas of judicial reform and the
fight against corruption (OJ 2006 L 354, pp. 56-57).
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to fall within this category. However, the last example in this section, consumer protection
and the aggregation of claims in civil matters in order to establish class action, and the
correlating issue of international jurisdiction and standing, was chosen as a certain
counterpoint. It demonstrates that although the caselaw of the Court on such matters has
had indeed a certain tendency, it is by no means just linear.

A number of developments have taken place regarding access to the courts in the field
of private enforcement of competition law, that is to say actions for damages in respect of
infringements of EU competition law. The Court has been building upon the principles
established inCourage70 andManfredi,71 where it established that the rules on competition
of the Treaty produce direct legal effects in relations between individuals and directly
create rights for individuals that national courts must protect. In more recent decisions,
the Court has had a chance to go a step further by setting out how this governing principle
impacts upon national procedural rules applicable to actions for damages on issues such
as standing to bring a claim, time limits and the determination of the entity which is
required to provide compensation for damages.

The issue of the standing to bring a claim was examined in Otis.72 The dispute in the
main proceedings was brought by 15 entities against five companies who participated in
cartels for the installation and maintenance of lifts and escalators. One of the plaintiffs
was the Province of Upper Austria which, unlike the other plaintiffs, did not claim to have
suffered loss as a direct or indirect customer of the products covered by the cartel, but
rather in its capacity as a public body to grant subsidies. Those subsidies consisted in
promotional loans for the financing of building projects granted at a privileged interest
rate. Given that the amount of the loans was connected with the construction costs, the
Province ofUpperAustria considered that it suffered loss, because the amount of the loans
was higher than that which would have been granted in the absence of a cartel. However,
under Austrian law, the loss suffered by the Province of Upper Austria would not have
been recoverable. The companies who had participated in the cartels thus contested the
right of the Province of Upper Austria to request compensation for that loss.

The Court stressed that, specifically in the context of competition law, national rules
governing the exercise of the right to claim compensation for the harm resulting from an
agreement or practice prohibited under Article 101 TFEUmust not jeopardise the effective
application of that provision. However, the full effectiveness of that provision would be
seriously undermined if the possibility of requesting compensation for loss caused by a
cartel was limited to suppliers and customers in the market affected by the cartel. From
the outset, that would systematically deprive potential victims from the possibility of

70 Judgment of 20 September 2001, Courage and Crehan (C-453/99, EU:C:2001:465).
71 Judgment of 13 July 2006, Manfredi and Others (joined cases C-295/04 to C-298/04, EU:C:2006:461).
72 Judgment of 12 December 2019, Otis Gesellschaft and Others (C-435/18, EU:C:2019:1069).
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requesting compensation. The Court thus rejected the application of a rule such as the one
provided for byAustrian law, according towhich the lossmust present a specific connection
with the purpose or objective of Article 101 TFEU. Consequently, persons not acting as
suppliers or customers in the market affected by the cartel must be able to request
compensation for loss resulting from the fact that, as a result of that cartel, they were
obliged to grant subsidies which were higher than if that cartel had not existed.

Cogeco Communications73 concerned national limitation periods in actions for damages
for infringements of competition law. In 2013, the Portuguese Competition Authority
sanctioned Sport TV Portugal for an abuse of dominant position, within the meaning of
both Article 102 TFEU and national law. A company who had concluded a distribution
contract for a television channel with Sport TV Portugal in 2008 alleged it had suffered
damages from that infringement of competition law. It brought a claim before a Portuguese
court in 2015. However, Sports TV Portugal claimed that the right to compensation was
time-barred. Indeed, under Portuguese law, on the one hand, the limitation period in
respect of actions for damages is set at three years and starts to run from the date on which
the injured party was aware of its right to compensation, even if unaware of the identity
of the person liable and the full extent of the damage. On the other hand, there is no
possibility of suspending or interrupting that period during the proceedings before the
national competition authority.

The Court started by making a reference to the principle of procedural autonomy.
However, the Court immediately set out limits to that principle, stating that national
procedural rulesmust not jeopardise the effective application of EU competition law rules.
It noted the need to take into account the specificities of competition law cases and in
particular of the fact that the bringing of actions for damages on account of infringements
of EU competition law requires a complex factual and economic analysis. This implies
that national rules on limitation periods must be adapted to the specificities of competition
law and the objectives of the implementation of the right to compensation for the harm
resulting from infringements to competition law. Short limitation periods that start to run
before the person injured by the infringement of EU competition law is able to ascertain
the identity of the infringer may render the exercise of the right to claim compensation
practically impossible or excessively difficult. The same applies to a short limitation period
that cannot be suspended or interrupted for the duration of proceedings following which
a final decision is made by the national competition authority or by a review court, since
it is not inconceivable that that limitation period may expire even before those proceedings
are completed. Consequently, the Court held that Article 102 TFEU and the principle of
effectiveness preclude national legislation such as the Portuguese rules on limitation
periods.

73 Judgment of 28 March 2019, Cogeco Communications (C-637/17, EU:C:2019:263).
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Finally, Skanska Industrial Solutions74 concerned the question which entity may be
sued for damages in actions for infringements of EU law. In that case, a cartel was set up
in Finland between 1994 and 2002. Between 2000 and 2003, three companies acquired all
the shares in several cartel participants and wound them up. In 2009, the Supreme
AdministrativeCourt of Finland confirmed the imposition of fines on the cartel participants
for infringements of EU and national competition law. On the basis of that decision, the
Finnish city of Vantaa sought damages from the acquiring companies for the damage
caused by the cartel. However, it was denied those damages on the ground that the rules
on civil liability in Finnish law provide that only the legal entity that caused the damage
is liable.

The Court noted that, even though the exercise of the right to claim compensation for
damages for infringements of EU competition law is governed by national law, the
determination of the entity which is required to provide compensation for such damages
is directly governed by EU law. Indeed, the Treaty uses the concept of “undertaking” to
designate the perpetrator of an infringement of the rules on competition law. The Court
recalled that the concept of “undertaking” designates an economic unit, even if in law that
economic unit consists of several persons, natural or legal. When an entity that has
committed an infringement of the competition rules is subject to a legal or organisational
change, this change does not necessarily create a new undertaking free of liability for the
conduct of its predecessor that infringed the competition rules when, from an economic
point of view, the two are identical. It is therefore not contrary to the principle of individual
liability to impute liability for an infringement onto a company which has taken over the
company which committed the infringement where the latter has ceased to exist.

In essence, the buzzword is indeed the gradual evolution of the extant system, further
pushing for the effective possibility of private enforcement of EU competition rules, rather
than any ground-breaking revolutions. The same is true for the area of environmental law,
where the greatest concern has been, indeed in a rather classic manner, standing for
individuals. In a number of judgments, theCourt has examined the compatibility of national
rules with EU law, in particular, those rules setting limits to the cases in which physical
persons and other private actors, typically NGOs, are entitled to bring legal actions for the
enforcement of EU environmental law.

An example under this heading was Folk.75 The case concerned an action lodged by an
individual who had fishing rights for a part of the river Mürz in Austria, and had
complained of significant environmental damage caused by a hydroelectric power station
placed upstream which had disrupted the natural reproduction of fish. He first submitted
and application before the competent administrative body, the IndependentAdministrative

74 Judgment of 14 March 2019, Skanska Industrial Solutions and Others (C-724/17, EU:C:2019:204).
75 Judgment of 1 June 2017, Folk (C-529/15, EU:C:2017:419).
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Chamber for the Land of Styria. Since that applicationwas dismissed, he brought an action
before the Administrative Court of Austria. However, according to that court, Austrian
law prevented persons holding fishing rights from initiating an environmental review
procedure, within the meaning of Article 13 of Directive 2004/35,76 in respect of damage
relating to their fishing rights.

The Court noted that Article 12 of that Directive determines three categories of legal
or natural persons who have standing to initiate the procedures referred to in Articles 12
and 13 of that Directive. That is to say, to submit observations on environmental damage;
to request that the competent authority take measures under that Directive; and to initiate
a procedure before a court or tribunal or any other competent public body. Those three
categories are persons affected or likely to be affected by environmental damage, or having
a sufficient interest in environmental decision-making relating to the damage, or alleging
the impairment of a right, where administrative procedural law of a Member State requires
this as a precondition. Since persons holding fishing rights are able to fall within the three
categories, the Court concluded that Articles 12 and 13 of theDirective preclude a provision
of national law which does not entitle persons holding fishing rights to initiate a review
procedure in relation to environmental damage.

Protect Natur-, Arten- und LandschaftsschutzUmweltorganisation77 concerned standing
of an environmental organisation in seeking access to justice based on Article 9(3) of the
Aarhus Convention,78 within the specific scope of application of Directive 92/4379 and
Directive 2000/60.80 The particular issue that arose was the permissible degree of
concentration of proceedings before the national authorities. Previously, the national court
dismissed Protect’s action on the ground that, pursuant to Austrian legislation, it had lost
its status as a party to the procedure because it had failed to invoke rights protected under
the legislation governing water-related matters during the administrative procedure and,
at the latest, during the hearing.

76 Directive 2004/35/EC of the European Parliament and of the Council of 21 April 2004 on environmental
liability with regard to the prevention and remedying of environmental damage (OJ 2004 L 143, pp. 56-75),
as amended by Directive 2009/31/EC of the European Parliament and of the Council of 23 April 2009 (OJ
2009 L 140, pp. 114-135) and art. 4(7) of Directive 2000/60/EC of the European Parliament and of the
Council of 23 October 2000 establishing a framework for Community action in the field of water policy
(OJ 2000 L 327, pp. 1-73).

77 Judgment of 20 December 2017, Protect Natur-, Arten- und Landschaftsschutz Umweltorganisation (C-
664/15, EU:C:2017:987).

78 Convention on access to information, public participation in decision-making and access to justice in
environmental matters, signed at Aarhus on 25 June 1998 and approved on behalf of the European Com-
munity by Council Decision 2005/370/EC of 17 February 2005 (OJ 2005 L 124, pp. 1-3).

79 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and
flora (OJ 1992 L 206, pp. 7-15) as amended by Council Directive 2006/105/EC of 20 November 2006 (OJ
2006 L 363, pp. 368-408).

80 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000 establishing a
framework for Community action in the field of water policy (OJ 2000 L 327, pp. 1-73).
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TheCourt noted thatwhere aMember State lays down rules of procedural law applicable
to the matters referred to in Article 9(3) of the Aarhus Convention, it is implementing an
obligation stemming from that Article and must therefore be regarded as implementing
EU law, for the purposes of Article 51(1) of the Charter. Although Article 9(3) of the
Aarhus Convention has no direct effect in EU law, that provision, read in conjunction
with Article 47 of the Charter, imposes on Member States an obligation to ensure effective
judicial protection of the rights conferred by EU law, in particular the provisions of
environmental law.

In denying environmental organisations any right to bring an action against such a
decision to grant a permit, the Court stated that the relevant national procedural law was
contrary to the requirements flowing from a combined reading of Article 9(3) of theAarhus
Convention and Article 47 of the Charter. As regards the right to participate in an
administrative procedure, the Court noted that Article 9(3) of the Aarhus Convention
does not require a Member State to confer such a right. Nonetheless, where national law
establishes a link between the status of a party to the administrative procedure and the
right to bring judicial proceedings, the refusal of such status would deprive the right to
bring proceedings of all useful effect, and even of its very substance, which would be
contrary to Article 9(3) of the Aarhus Convention, read in conjunction with Article 47 of
the Charter. Thus, EU law precludes national procedural rules that, while establishing such
a link, deprive environmental organisations of the right to participate in an administrative
procedure.

In Wasserleitungsverband Nördliches Burgenland81 the Court stated, for the first time,
that natural and legal persons directly concerned by the pollution of groundwater can rely,
before the national courts, on the provisions of Directive 91/676 concerning the protection
of waters from pollution caused by nitrates from agricultural sources (“the Nitrates
Directive”).82

Time limits and effective access to court in environmental matters have also been
addressed in Flausch.83 That case, on its facts indeed rather remarkable, involved a dispute
that arose in relation to a project for the creation of a tourist resort on the Greek island of
Ios. An environmental impact assessment (hereafter “EIA”) was carried out. However, the
notice inviting any interested person to participate in the EIA was posted in the offices of
the South Aegean administrative region, located on the island of Syros, 55 nautical miles
away from Ios, and published in the Syros local newspaper. In August 2014, the project
was authorised by a decision of the Greek ministerial authorities and published on the

81 Judgment of 3 October 2019, Wasserleitungsverband Nördliches Burgenland and Others (C-197/18,
EU:C:2019:824).

82 OJ 1991 L 375, p. 1.
83 Judgment of 7 November 2019, Flausch and Others (C-280/18, EU:C:2019:928).
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website of the Ministry of the Environment. In February 2016, three natural persons who
owned properties on the island of Ios and three associations challenged that decision before
the Greek Council of State. They maintained that they did not become aware of the
contested decision until 22 December 2015, the date on which they were able to observe
the commencement of works to develop the site. The company holding the approvals and
consents relating to the project pleaded that the action was time-barred. Indeed the
applicable Greek legislation provided that the announcement, on a specific website, of the
approval of a project with a significant environmental impact sets the running of a period
of 60 days for bringing proceedings.

The Court recalled that it is compatible with the principle of effectiveness to lay down
reasonable time limits for bringing proceedings in the interests of legal certainty. However,
it is incompatible with that principle to rely on a limitation period against a person if the
conduct of the national authorities in conjunction with the existence of that period has
the effect of totally depriving that person of the opportunity to enforce their rights before
the national courts. Moreover, it is apparent from Article 11(3) of Directive 2011/92 that
the Member States must pursue an objective of wide access to justice when they lay down
the rules governing review procedures in respect of public participation in decision-making.
As regards the legislation at issue in that case, the Court held that the mere ability to have
access ex post on the Ministry of the Environment’s website to a decision granting consent
cannot be regarded as being sufficient in light of the principle of effectiveness since, in the
absence of sufficient information on the launch of the public participation procedure, no
one can be deemed informed of the publication of the corresponding final decision.

Finally, two recent cases from Ireland have touched on the issue of (excessive) costs of
litigation in environmentalmatters as a barrier to access to court.North East Pylon Pressure
Campaign84 involved a dispute for the determination of costs associated with the rejection
of an application for leave to apply for judicial review of the consent process. The costs
incurred in the procedure concerning the application for leave to apply for judicial review
amounted to more than EUR 500,000. The Court held, inter alia, that the requirement that
certain judicial procedures should not be prohibitively expensive, within the meaning of
Article 11(4) of Directive 2011/92,85 applies to a procedure before a court of a Member
State where it is determined whether leave may be granted so as to bring a challenge in the
course of a development consent process. A similar issue arose in Klohn,86 in which a
farmer challenged the granting of a planning permission for the construction of an
inspection facility for fallen animals close to his farm. After years of protracted litigation,

84 Judgment of 15 March 2018, North East Pylon Pressure Campaign and Sheehy (C-470/16, EU:C:2018:185).
85 Directive 2011/92/EUof the EuropeanParliament and of theCouncil of 13December 2011 on the assessment

of the effects of certain public and private projects on the environment (OJ 2012 L 26, p. 1).
86 Judgment of 17 October 2018, Klohn (C-167/17, EU:C:2018:833).
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which could hardly be ascribed as his fault, the farmer faced a bill of EUR 86,000 in legal
fees charged by the successful public planning authority. Again, apart from exploringwhat
it meant by the fact that access to courts in environmental matters should not be
“prohibitively expensive”, the Court was also faced with the issue as to whether the not
prohibitively expensive rule, that is contained in both theAarhusConvention and inArticle
11(4) of Directive 2011/92, is directly effective and can apply to facts which precede the
adoption of the Directive and its belated transposition by Ireland.

In contrast to matters of standing and access to court in competition law, the area of
environmental law is perhaps more dominated by a series of cases originating from one
and the same jurisdiction, often indicative of a structural issue within that legal system,
such as narrow rules on standing in Austria, or excessive costs of litigation in Ireland.

Finally, access to court and the issue of standing has also recently been the leitmotif in
a number of consumer disputes. However, in contrast to the (more traditional) caselaw
concerning issues of consumer-unfriendly dispute settlement mechanisms or arbitration
clauses seeking to deprive the consumer of effective access to a court within one and the
same jurisdiction, the last few years have witnessed the “European consumer” moving to
the trans-national or international scale, bringing more strongly to the fore the issue of
international jurisdiction in consumer actions.

First, in flightright,87 the Court confirmed, through a more flexible interpretation of
the concept of “matters relating to a contract”, that a claim brought by a passenger for
compensation for delay under theAir Passengers Rights Regulation88 against the (effectively
operating) air carrier, with whom the passenger concluded no formal contract, is a
contractual matter for the purposes of ascertaining jurisdiction under Regulation No.
44/2001.89 Perhaps equally importantly, the Court silently accepted (since it was not queried
by the referring court), that flightright GmbH, which is a German aggregator of such
claims, effectively retains the same jurisdiction as would have had the harmed passenger.
However, that head of jurisdiction was a matter relating to contract under Article 5(1)(a)
of Regulation No. 44/2001, and not the special jurisdiction for consumer contracts under
Articles 15 and 16 of that Regulation.

By contrast, in Schrems,90 the Court refused to extend the same logic to a consumer
who sought to aggregate claims of other consumers from the same Member State, other

87 Judgment of 7 March 2018, flightright and Others (joined cases C-274/16, C-447/16 and C-448/16,
EU:C:2018:160).

88 Regulation No. 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing
common rules on compensation and assistance to passengers in the event of denied boarding and of can-
cellation or long delay of flights (OJ 2004 L 46, p. 1).

89 Council RegulationNo. 44/2001 of 22December 2000 on jurisdiction and the recognition and enforcement
of judgments in civil and commercial matters (OJ 2001 L 12, p. 1).

90 Judgment of 25 January 2018, Schrems (C-498/16, EU:C:2018:37).
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Member States and countries outside of the Union,91 in order to bring what might only be
called a class action against Facebook in the place of his domicile, in Vienna, Austria.
Articles 15 and 16 of Regulation No. 44/2001 create a forum actoris for the individual
consumer and their individual contract in the place of their domicile. However, could
Article 16(1) of the Regulation also be read as creating a new jurisdiction for the
consumer-assignee, who would have claims assigned to them from other consumers?

The Court first stated that even if, perhaps in view of the amount of litigation and his
public visibility,Mr. Schremsmight have by nowacquired certain notoriety and competence
in such matters, that did not mean that he would lose his personal status of a consumer.
However, on the second issue, the Court refused to extend the logic of clearly concrete
and individual consumer contracts under Article 16(1) of Regulation No. 44/2001 to an
unlimited number of contracts assigned by other consumers from all around the world.
At best, the assignment of a claim could perhaps allow for retaining the same forum, but
cannot provide the basis for a new specific forum for a consumer to whom those claims
have been assigned.92

Although presented in a number of commentaries as a significant blow to consumer
rights and their access to court, the judgment in Schrems simply refused to create, on a
tenuous textual basis and in a field concerned with specific issues of international
jurisdiction, a class action. That does not mean that the Court would not be aware of the
implications and the striking inequality there is between an international company and
an individual consumer. However, the issue is too delicate and complex. It is in need of
comprehensive legislation, not an isolated judicial intervention within a related but
somewhat remote legislative instrument that is clearly unfit for that purpose.93

V Preliminary References

The preliminary ruling procedure pursuant to Article 267 TFEU remains the backbone of
the EU legal order. This section first sets out themost recent caselaw of theCourt pertaining,
as indicated by question six of the General Report, in particular to the duty incumbent on
the courts of last instance to make a reference to the Court. Second, this section concludes
with two potential orthopaedic readjustments, not to say surgeries, which might be called

91 In the test case at hand, seven claims were assigned from other individuals domiciled in Austria, Germany,
and India. However, it was also stated that a further 25,000 people from all around the world had assigned
their claims to Mr. Schrems, while another 50,000 were put on a “waiting list”.

92 Judgment of 25 January 2018, Schrems (C-498/16, EU:C:2018:37, para. 48).
93 Explicitly acknowledged in the Opinion of Advocate General Bobek in Schrems (C-498/16, EU:C:2017:863,

points 119 to 123).
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for in order to ensure that the backbone keeps operating properly, in view of the
ever-increasing number of requests for a preliminary ruling addressed to the Court.

The duties incumbent upon courts against whose decisions there is no ordinary remedy
are well-known as the CILFIT criteria.94 The obligation to refer a question to the Court for
a preliminary ruling under the third paragraph of Article 267 TFEU seeks to ensure the
proper application and uniform interpretation of EU law in all the Member States, in
particular by preventing a body of national caselaw that is not in accordance with the rules
of EU law from being established in any of the Member States.95 This is why such an
obligation is imposed on courts adjudicating at last instance, insofar as they have the task
of ensuring at national level the uniform interpretation of rules of law, as the Court recently
reaffirmed in Aquino.96

In Aquino, a lower Belgian court, namely the Council for asylum and immigration
proceedings, had declined to grant the request, made by the applicant, to refer a question
to the Court for a preliminary ruling. The applicant appealed against the decision before
the Belgian Council of State. However, that appeal was not examined on its substance,
since the applicant failed tomake, within the statutory period, a request for the proceedings
to be continued. Hence, under Belgian law there was a presumption that the applicant had
discontinued the action. In those circumstances, theCourt was askedwhether the judgment
of the Council for asylum and immigration proceedings should be regarded as that of a
court adjudicating at last instance, insofar as the appeal proceedings had not given rise to
an assessment of the substance.

The Court rejected such an interpretation, highlighting that decisions of the Council
for asylum and immigration proceedings may be reviewed by a higher court before which
individuals can assert the rights conferred on them by EU law. It concluded that Article
267 TFEU must be interpreted as meaning that a court against whose decisions there is a
judicial remedy under national law may not be regarded as a court adjudicating at last
instance, where an appeal on a point of law against a decision of that court is not examined
because of discontinuance by the appellant.

The decision in Ferreira da Silva e Brito97 caught the eye of the commentators. It has
been largely interpreted as the Court getting ready to reconsider theCILFIT straightjacket.
The Court was asked whether, in circumstances where the lower courts of a Member State
have given conflicting decisions concerning the interpretation of an EU concept, this
implies that a court or tribunal against whose decisions there is no judicial remedy under

94 Judgment of 6 October 1982, Cilfit and Others (283/81, EU:C:1982:335, para. 21), most recently confirmed
in the judgment of 30 January 2019, Belgium v. Commission (C-587/17 P, EU:C:2019:75, para. 77).

95 Judgments of 6 October 1982, Cilfit and Others (283/81, EU:C:1982:335, para. 7), and of 15 March 2017,
Aquino (C-3/16, EU:C:2017:209, paras. 32 and 33).

96 Judgment of 15 March 2017, Aquino (C-3/16, EU:C:2017:209, para. 34).
97 Judgment of 9 September 2015, Ferreira da Silva e Brito and Others (C-160/14, EU:C:2015:565).
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national law is obliged to make a preliminary reference in order to obtain an interpretation
of that concept.

The Court held that, in itself, the fact that other national courts or tribunals have given
contradictory decisions is not a conclusive factor capable of triggering the obligation set
out in the third paragraph of Article 267 TFEU. However, the Court highlighted that the
interpretation of the concrete legal notion at stake, namely the concept of a “transfer of a
business” within the meaning of Article 1(1) of Directive 2001/23,98 had given rise to a
great deal of uncertainty on the part of many national courts and tribunals which, as a
consequence, had found it necessary to make a reference to the Court. That uncertainty
showed not only that there are difficulties of interpretation, but also that there is a risk of
divergences in judicial decisions within the Union. The Court concluded that in
circumstances characterised both by conflicting lines of caselaw at national level regarding
a given concept of EU law and by the fact that that concept frequently gives rise to
difficulties of interpretation in the various Member States, a national court or tribunal,
against whose decisions there is no judicial remedy under national law, must comply with
its obligation to make a reference to the Court in order to avert the risk of an incorrect
interpretation of EU law.

Similarly in van Dijk,99 the Court stated that a national court or tribunal against whose
decisions there is no judicial remedy under national law is not required to make a reference
to the Court on the sole ground that a lower national court, in a case similar to the one
before it and involving the same legal issue, has referred a question to the Court for a
preliminary ruling.

Other cases which have touched on the obligation to make a reference could equally
be said to show more flexibility. InAssociation France Nature Environnement,100 the Court
was asked whether a national court, before making use of the exceptional power enabling
it to decide whether to maintain certain effects of a national measure incompatible with
EU law, is in all cases obliged to make a reference for a preliminary ruling to the Court.
The HungarianHochtief procedural saga101 also addressed a number of elements regarding
the extent of the duty to make a reference, intertwined with elements of State liability for
the failure to refer.102

98 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States
relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or
parts of undertakings or businesses (OJ 2001, L 82, p. 16).

99 Judgment of 9 September 2015, X and van Dijk (joined cases C-72/14 and C-197/14, EU:C:2015:564).
100 Judgment of 28 July 2016, Association France Nature Environnement (C-379/15, EU:C:2016:603).
101 With the two latest episodes in an already rich series being the judgment of 29 July 2019, Hochtief Solutions

Magyarországi Fióktelepe (C-620/17, EU:C:2019:630) and order of 18 December 2019, Hochtief (C-362/18,
not published, EU:C:2019:1100).

102 In detail see the Opinion of Advocate General Bobek in Hochtief Solutions Magyarországi Fióktelepe (C-
620/17, EU:C:2019:340, in particular points 115 to 135).
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Finally, the infringement proceedings pursuant to Article 258 TFEU, brought by the
Commission against France103 for the failure of the French Council of State to make a
request for a preliminary ruling, have also been extensively commented upon, in particular
in France, where the decision did not meet with universal acclaim, to say the least.

Indeed, at first sight, the relative flexibility with regard to the CILFIT criteria outlined
above in other decisions could be seen as standing in contrast with the decision reached
by the Court in Commission v. France. However, the cases are very different on their facts.
Put simply, there are reasonable doubts and there are reasonable doubts (as to the correct
interpretation of EU law). On the one hand, there is certainly the possibility that a lower
court might interpret EU law in a rather questionable way, while that interpretation is
rather clear to anybody else in the subsequent judicial chain. The potential mistakes of the
lower courts are therefore not the best automatic trigger for the duty to make a reference.
On the other hand, if faced with an issue that is contested, with a fresh decision from the
Court on a similar mechanism from a different Member State going in the opposite
direction,104 and equally the Council of State’s own rapporteur public within the same
proceedings suggesting a solution different to that eventually adopted by the chamber,105

then it is objectively much more reasonable to have doubts.
Be that as it may, in the near future, there are two readjustments that are likely to

require the attention of the Court with regard to the backbone that is Article 267 TFEU.
The denominator common to both is the ever-rising docket of the Court. A few years ago,
the docket in the realm of a few hundred cases was already a cause for concern. In 2019,
the docket arrived at 966 new cases, with 641 of them being requests for preliminary
rulings.106 Absent of any further radical changes to the judicial structure and procedure
before the Union courts, the two immediate avenues for readjustment must be of
jurisprudential nature.

First, in theory at least, the repartition of tasks between the Court and the national
courts is clear. The Court is competent for interpreting EU law, while national courts for
its application on the national level (which of course will involve also some degree of
interpretation). However, over the past few years, more and more detailed legislation of
the Union containing more and more specific provisions have led the Court to engage in
what might be best described as “factual jurisprudence”. Questions have been asked and
answered with a striking level of factual detail, which in turn invites new questions about

103 Judgment of 4 October 2018, Commission v. France (Advance payment) (C-416/17, EU:C:2018:811).
104 Judgment of 13 November 2012, Test Claimants in the FII Group Litigation (C-35/11, EU:C:2012:707).
105 See the Opinion of Advocate General Wathelet in Commission v. France (C-416/17, EU:C:2018:626, points

56, 81 and 99).
106 These are preliminary figures for judicial year 2019. The trend is nonetheless very clear: in 2018, there were

849 new cases (568 preliminary rulings); in 2017, 739 new cases (533 preliminary rulings); in 2016, 692 new
cases (470 preliminary rulings).
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slight variations in the factual circumstances on the basis of which the previous answers
had been provided.

Examples under this category include cases on civil liability of vehicles, where the Court
has been repetitively invited to state which situations are covered by the notion of “use of
vehicles” underArticle 3(1) ofDirective 2009/103.107 Does that notion cover themanoeuvre
of a tractor in the courtyard of a farm in order to bring the trailer attached to that tractor
into a barn?108 Does it also include an agricultural tractor that was stationary but with the
engine running in order to drive a spray pump for applying herbicide?109 What about a
passenger of a vehicle parked in a supermarket car park damaging the left rear side of the
neighbouring vehicle when opening the right rear door?110 Does it cover a vehicle parked
in a private garage of a building that has caught fire, giving rise to a fire which originated
in the electrical circuit of that vehicle and caused damage to that building, even though
that vehicle has not been moved for more than 24 hours before the fire occurred?111 What
about injury caused by the leakage of fluid from a vehicle in a private parking space situated
in a housing complex, if the person entering the vehicle parked in the adjacent parking
space onto which the fluid spilled over slips and falls?112

Similar examples from other areas of EU law might involve the various heavily factual
situations arising under theAir Passengers Rights Regulation,113 in particular the necessarily
casuistic interpretation of the notion of “extraordinary circumstances”, or certain elements
of consumer protection, in particular the minutiae distinctions of the various possible
unfair terms in consumer contracts.114

It is rather clear that conceived at such a level of abstraction, the “guidance” provided
by the Court crosses the line from interpreting the notion “use of vehicles” into the realm
of settling individual claims for civil liability. It is equally clear that the damage is partially
self-inflicted, brought by the Court onto itself; so must the remedy be. However, climbing
back at a more appropriate level of abstraction, providing indeed just a general definition
of a notion, without wishing to have the final say in every single application of that notion
on the national level, also implies the acceptance of the necessary diversity and
differentiation that inevitably come with it. Therefore, although there is a general and

107 Directive 2009/103/EC of the European Parliament and of the Council of 16 September 2009 relating to
insurance against civil liability in respect of the use of motor vehicles, and the enforcement of the obligation
to insure against such liability (OJ 2009 L 263, pp. 11-31).

108 Judgment of 4 September 2014, Vnuk (C-162/13, EU:C:2014:2146).
109 Judgment of 28 November 2017, Rodrigues de Andrade (C-514/16, EU:C:2017:908).
110 Judgment of 15 November 2018, BTA Baltic Insurance Company (C-648/17, EU:C:2018:917).
111 Judgment of 20 June 2019, Línea Directa Aseguradora (C-100/18, EU:C:2019:517).
112 Order of 11 December 2019, Bueno Ruiz and Zurich Insurance (C-431/18, not published, EU:C:2019:1082).
113 Regulation No. 261/2004 of the European Parliament and of the Council of 11 February 2004 establishing

common rules on compensation and assistance to passengers in the event of denied boarding and of can-
cellation or long delay of flights (OJ 2004 L 46, p. 1).

114 Council Directive 93/13 of 5 April 1993 on unfair terms in consumer contracts (OJ 1993 L 95, pp. 29-34).
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indeed generic notion of “use of vehicles” for the purposes of interpreting the obligation
underArticle 3(1) ofDirective 2009/103 that “eachMember State shall take all appropriate
measures to ensure that civil liability in respect of the use of vehicles normally based in its
territory is covered by insurance”, it must be entirely acceptable that in one Member State
the scratching of the back door of a car in a parking lot in a shopping centre will be in the
individual case covered by an insurance policy whereas, in rather similar circumstances,
it will not be the case in anotherMember State. In sum, settling individual insurance claims
is neither the purpose of Article 3(1) of Directive 2009/103, nor the role of the Court of
Justice of the European Union.

Second, there is CILFIT itself. There is no disguising that the CILFIT requirements
today are considerably diverging from reality in the Member States. Several Member States
are nonchalantly silent about the CILFIT criteria in their national judicial practice. Others
do pay lip service to them, citing that judgment of the Court, but then, on a closer
inspection, not really applying the criteria set out therein. Yet in other Member States, the
CILFIT criteria have been for all practical purposes replaced by domestically coined ones,
notably in systems of individual constitutional complaints by a prohibition of arbitrariness
and deprivation of the parties of their lawful judge.

As regrettable as this evolution is, it is also hardly surprising. As it has already been
suggested elsewhere,115 if the CILFIT criteria were really to be taken and applied in
accordance with the letter, then the number of requests for preliminary rulings before the
Court would not stand roughly in the realm of several hundred as at present, but there
would be several more zeros at the end of that figure. However, criticising the realism of
the CILFIT criteria is not that intellectually demanding. After all, “discuss CILFIT” is the
favourite topic of any undergraduate essay in EU law, precisely because in 2020 the
conditions set out in 1982 are an easy target. The real thorny issue is the next question:
what then should the new CILFIT look like?

115 In detail Michal Bobek, ‘Of Feasibility and Silent Elephants: The Legitimacy of the Court of Justice through
the Eyes of National Courts’ in Maurice Adams et al. (Eds.), Judging Europe’s Judges: The Legitimacy of the
Case Law of the European Court of Justice Examined, Oxford, Hart Publishing, 2013.
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Marcus Klamert*

Frage 1

Die hinreichende Bestimmtheit („Vollzugsfähigkeit“) von Normen des Unionsrechts im
österreichischenRecht bestimmt sichnachdemUnionsrecht.Die vomEuGHvorgegebenen
Kriterien sind insofern großzügiger als jene, die der österreichischeVerfassungsgerichtshof
(VfGH) in seiner Rechtsprechung zum Legalitätsgebot des Art. 18
Bundesverfassungs-Gesetz (B-VG) entwickelt hat.1 In diesem Sinn hat das Unionsrecht
ganz allgemein den Kreis der Normen die zur direkten Wirkung („Vollzug“) in Österreich
geeignet sind erweitert.

Es sind keine besonderen Entwicklungen, bemerkenswerten Ausnahmen und/oder
zentrale Beispiele in der österreichischen Rechtsprechung ersichtlich betreffend Versuche,
die allgemeinen Rechtsgrundsätze des EU-Rechts und/oder die EU-Grundrechtecharta in
horizontalen Rechtsstreitigkeiten anzuwenden. Dies könnte daran liegen, dass die Frage
der horizontalenDirektwirkung dieser Bereiche desUnionsrechts auch nach der bisherigen
Rechtsprechung der Unionsgerichte nicht eindeutig beantwortet werden konnte.2 Eines
der rezentenUrteile des EuGH,mit welchemdieser seine Rechtsprechung zur horizontalen
Direktwirkung der Uniongrundrechte weiterentwickelt hat, die Rs. Cresco Investigation,
resultierte jedoch aus einem Vorabentscheidungsersuchen des Obersten Gerichtshofs
(OGH) anlässlich eines privaten Arbeitsrechtsstreites.3

Frage 2

Die herrschendeAnsicht zumVorrang desUnionsrechts gegenüber demösterreichischen
Recht wird nicht in der Rechtssprechung festgehalten, sondern in den Erläuternden

* PD Dr. Marcus Klamert M.A. ist Rechtsberater im Bundeskanzleramt, Wien, und Vortragender an der
Sigmund Freud Privatuniversität, der Executive Academy der WU Wien sowie der Universität Innsbruck.
Der Autor bringt seine persönliche Meinung zum Ausdruck.

1 Vgl. H. Eberhard, Das Legalitätsprinzip im Spannungsfeld von Gemeinschaftsrecht und nationalem Recht
- Stand und Perspektiven eines “europäischen Legalitätsprinzips”, ZÖR 2008, S. 49.

2 Vgl. Klamert, EU-Recht, Manz, 2. Aufl. 2018, Rz. 83.
3 EuGH Rs. C-193/17, Cresco Investigation GmbH gegen Markus Achatzi, ECLI:EU:C:2019:43.
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Bemerkungen zu jenem Verfassungsgesetz, mit welchem der Beitritt Österreichs zur EU
innerstaatlich vorbereitet wurde.4

Darin wird festgehalten:

„Durch den EU-Beitritt Österreichs werden die Grundprinzipien der
österreichischen Bundesverfassung (insbesondere das demokratische Prinzip,
aber auch dasgewaltenteilende, das rechtsstaatliche und das bundesstaatliche
Prinzip) zwar modifiziert, sie bleiben jedoch in der durch den Beitrittsvertrag
(dessen Abschluß sich auf das im Entwurf vorliegende Bundesverfassungsgesetz
stützt) umgestalteten Ausprägung bestehen. (…) Zur Frage von inhaltlichen
Änderungen des Unionsvertrages durch EU-Sekundärrecht ist vorweg bereits
aus europarechtlicher Sicht folgendes festzustellen: kompetenzüberschreitende
Änderungen des EU-Sekundärrechts wären schon auf Grund des gegenwärtigen
EU-Primärrechts unzulässig und daher rechtswidrig. Es ist davon auszugehen,
daß Kompetenzüberschreitungen europäischer Einrichtungen und Organe nach
Maßgabe des EU-Primärrechts in seiner geltenden Fassung der nachprüfenden
Kontrolle durch den EuGH bzw. durch das Gericht erster Instanz unterworfen
sein werden. Wenn für eine ausdrückliche verfassungsrechtliche Formulierung
solcher Integrationsschranken ins Treffen geführt wird, daßmitHilfe einer solchen
Regelung auch sogenannten "Ultra-vires Akten" von Unionsorganen (dh. Akte,
die in Überschreitung der unionsvertraglichen Organkompetenz ergangen sind)
leichter entgegengetreten werden könnte, so ist hiezu folgendes zu bemerken: Aus
juristischer Sicht würden derart grob fehlerhafte Organakte nachMaßgabe ihrer
Schwere undOffenkundigkeit auch ohne die ausdrückliche verfassungsrechtliche
Statuierung von Integrationsschranken insbesondere unter dem Gesichtspunkt
der die verfassungsrechtliche Integrationsermächtigung begrenzenden Grund-
prinzipien der Bundesverfassung nicht bestehen können und daher unter
Umständen als absolut nichtig zu betrachten sein. Schließlich könnte eine solche
Situation aus der Sicht des Völkerrechts allenfalls sogar als Wegfall der
wesentlichen Grundlagen für die Zustimmung zum Beitrittsvertrag beurteilt
werden. Hiefür spricht auch ein Vergleich mit dem in den derzeitigen
EU-Mitgliedstaaten vorherrschendenVerständnis. In jenemAusmaß, inwelchem
das nationale Verfassungsrecht ausdrücklich oder erschließbar die Teilnahme
an der Europäischen Union an die Wahrung bestimmter fundamentaler
Grundsätze bindet, kann dies unter Berücksichtigung der Kompetenzen von
EU-Organen als wesentliche Grundlage für die Zustimmung zumBeitrittsvertrag

4 Regierungsvorlage 1546 der Beilagen zur 18. Gesetzgebungsperiode desNationalrates, S. 3 zumBundesver-
fassungsgesetz über den Beitritt Österreichs zur Europäischen Union.
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angesehen werden, die einer bloß internen Rechtsfortentwicklung ohne formelle
Vertragsänderung Grenzen setzt. Aus der Sicht des österreichischen
Bundesverfassungsrechts bedeutet dies, daß Rechtsakte von EU-Organen, mit
denen die Befugnisse, die sich aus dem mit dem Beitrittsvertrag übernommenen
EU-Primärrecht ergeben, überschrittenwerden und diemit denGrundprinzipien
der österreichischen Bundesverfassung in ihrer durch den EU-Beitritt
modifizierten Fassung in offenkundigem kontradiktorischem Widerspruch
stünden, insoweit als absolut nichtig und daher unbeachtlich anzusehen wären
(absolute Nichtigkeit wegen schwerwiegender und offenkundiger Fehlerhaftigkeit
des Rechtsakts).“5

Integrationsschranken sind nach diesem Verständnis daher die durch den Beitritt zur EU
modifizierten Grundprinzipien („Baugesetze“) der österreichischen Bundesverfassung.
Diese können nur durch eine Volksabstimmung nach Art. 44 Abs. 3 B-VG überwunden
werden. Soweit daher der EuGHdemUnionsrecht sogar Vorrang vor „Strukturprinzipien
der nationalen Verfassung“ zuerkennt6, wird dem ua von dem ehemaligen Präsidenten
des Verfassungsgerichtshofs nicht vorbehaltlos zugestimmt.7

In diesem Sinne wird der Vorrang des Unionsrechts vor dem „einfachen“
Verfassungsrecht in Österreich weder durch die Rechtssprechung noch durch die Lehre
bestritten, und wurde durch alle Höchstgerichte mehrfach bestätigt.8 So resultierte das
Urteil des EuGH in der Rs. Connect Austria aus einer Vorlage des österreichischen
Verfassungsgerichtshofs.9 DerVfGH erkannte in der Folge, dass der Anwendungsvorrang
einer Telekommunikations-Richtlinie, derzufolge es ein wirksames Rechtsmittel an eine
unabhängige Stelle gegen Entscheidungen der Regulierungsbehörde gebenmüsse, bewirke,
dass eine mittlerweile aufgehobene Bestimmung des B-VG, wonach Bescheide von
bestimmten Behörden beim VwGH nur angefochten werden konnten, wenn dessen
Anrufung gesetzlich ausdrücklich für zulässig erklärt wurde, nicht angewendet werden
durfte, wodurch der Instanzenzug an den VwGH eröffnet wurde.10 Auch Art. 23 B-VG
zur österreichischen Amtshaftung, wonach eine Haftung des Gesetzgebers für „legislatives
Unrecht“ prinzipiell ausgeschlossen ist, wird nach demVfGHdurch den unionsrechtlichen

5 RV 1546 BlgNR 18. GP S. 6-7.
6 Verwiesen wird auf EuGH Rs. 11/70, Internationale Handelsgesellschaft, ECLI:EU:C:1970:114, Rz. 3.
7 G. Holzinger/L. Frank, Auswirkungen des Unionsrechts auf die Verfassungsgerichtsbarkeit, in S. Griller/

A. Kahl/B. Kneihs/W. Obwexer (Hrsg.), 20 Jahre EU-Mitgliedschaft Österreichs. Auswirkungen des
Unionsrechts auf die nationale Rechtsordnung aus rechtswissenschaftlicher, politikwissenschaftlicher und
wirtschaftswissenschaftlicher Sicht, Verlag Österreich, 2016, S. 545, 548.

8 Siehe ua. VfSlg. 18.642/2008; VfSlg. 16.039/2000; VwGH 23.10.1995, 95/10/0081; OGH 19.9.1995, 4 Ob
74/95; OGH 9.3.2000, 6 Ob 14/00b; OGH 17.5.2004, 1 Ob 57/04w.

9 EuGH Rs. C-462/99, Connect Austria, ECLI:EU:C:2003:297.
10 VfSlg. 15.427/1999. Siehe auch, dem VfGH folgend, VwGH 9.9.2003, 2003/03/0095.
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Staatshaftungsanspruch partiell zurückgedrängt.11 Der VfGH hat den EuGH auch damit
befasst, ob unionsrechtliche Datenschutzbestimmungen einem Bundesverfassungsgesetz,
wonach der Rechnungshof bei öffentlichen Unternehmen in einem Einkommensbericht
„alle Personen aufzunehmen“ hat, deren Jahresbezüge gewisse Grenzen überschreiten,
entgegenstehen.12 Der EuGH hat diese Frage zwar offen gelassen, doch hat sie der VfGH
in der Folge bejaht und die entsprechende Bestimmung dieses Verfassungsgesetzes (§ 8
Bezügebegrenzungs-BVG) nicht angewendet.13

Auch für den VwGH steht der Vorrang des Unionsrechts auch vor dem
Verfassungsrecht außer Frage.14 Im Gegensatz zum VfGH, der in seiner Rechtsprechung,
soweit ersichtlich, noch nie die oben dargestellte Position zu den Integrationsschranken
der Baugesetze reflektiert hat, hat der VwGH zumindest erkennen lassen, dass er diese
Sichtweise grundsätzlich teilt. In einem Erkenntnis zum Abgabenrecht äußert er sich wie
folgt:

„Auf die in der Beschwerde aufgeworfene Frage, inwieweit im Falle einer
Baugesetzwidrigkeit EU-Vorschriften, die zu einer derartigen Baugesetzwidrigkeit
führen würden, als nichtig angesehen werden könnten, ist daher im
Zusammenhang der vorliegenden Beschwerdefälle nicht näher einzugehen, weil
jedenfalls die nach den vorstehenden Ausführungen gebotene angemessene
Berücksichtigung von Gemeinschaftsinteressen eine Baugesetzwidrigkeit der
Rechtslage nicht erkennen läßt“.15

Der OGH erkannte etwa in der Folge der EuGH Urteile in den Rs. C-205/98,
Kommission/Österreich, sowie C-157/02,Rieser, dass die österreichischenMautregelungen
gegen Unionsrecht verstießen.16 Dieses hätte einen unbedingten Anwendungsvorrang
„auch gegenüber nationalemVerfassungsrecht“, wobei das (damalige) Gemeinschaftsrecht
sogar dann anzuwenden sei, „wenn die maßgebenden Regelungen innerstaatlichen
Grundrechten widersprächen“. Darüber hinaus wurde auch bereits gestützt auf nationales
Recht die Nichtigkeit der betreffenden Regelungen erkannt: Schließt nämlich ein
Rechtsträger als Adressat der Pflicht zur Umsetzung zwingenden [Gemeinschafts]rechts
Verträge mit Personen, die sich gerade ihm gegenüber auf die Einhaltung dieses
zwingenden, auf die Vertragsbeziehung unmittelbar anwendbaren [Gemeinschafts]rechts

11 VfSlg. 16.107/2001.
12 EuGH verb. Rs. C-465/00, C-138/01 und C-139/01, Rechnungshof gegen Österreichischer Rundfunk und

andere undChristaNeukommund Joseph Lauermann gegenÖsterreichischer Rundfunk, ECLI:EU:C:2003:294.
13 Siehe VfSlg. 17.065/2003.
14 Siehe etwa VwGH 30. 9. 2010, 2010/03/0051.
15 VwGH 20.7.2004, 2003/03/0103; VwGH 25.6.1996, 96/17/0232, VwGH 6.8.1996, 96/17/0325.
16 OGH 17.5.2004, 1 Ob 57/04w.
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berufen dürfen, nur unter Bedingungen,mit denen diemaßgebenden zwingendenNormen
des [Gemeinschafts]rechts verletzt werden, so verstoßen solche Verträge insoweit auch
gegen ein gesetzliches Verbot im Sinne des § 879 Abs 1 ABGB und sind nach nationalem
Zivilrecht mit Teilnichtigkeit behaftet.

Frage 3

Es gibt nach der Rechtsprechung der österreichischen Höchsgerichte keinen Grund zu
der Annahme, dass nationale Richter dem durch den EuGH entwickelten Grundsatz der
gegenseitigen Anerkennung/des gegenseitigen Vertrauens nicht uneingeschränkt Folge
leisten würden.17

Auch der bekannte Fall Povse belegt, dass diesem Grundsatz sowie der diesem
zugrundeliegenden Rechtsprechung des EuGH in höhster Instanz Folge geleistet wird,
gegebenfalls nach Befassung des EuGH. In diesem Fall reiste eine Mutter mit ihrem Kind
aus Italien nach Österreich aus, obwohl dies nach einer Entscheidung des Jugendgerichts
Venedig unzulässig war. Nach mehreren Verfahrensschritten beantragte der Vater beim
Bezirksgericht (BG) Leoben die Vollstreckung einer Entscheidung des Jugendgerichts
Venedig, mit der die Rückführung seines Kindes nach Italien angeordnet wurde. Das BG
Leoben wies diesen Antrag zwar mit der Begründung ab, dass die Vollstreckung der
Entscheidung des italienischenGerichtsmit der schwerwiegendenGefahr eines seelischen
Schadens für das Kind verbunden wäre, das Landesgericht (LG) Leoben hob diese
Entscheidung jedoch gestützt auf das Urteil des EuGH in der Rs. C-195/08 PPU, Rinau,
auf, und ordnete die Rückführung des Kindes an. DerOberste Gerichtshof (OGH) befasste
in der Folge den EuGH.18

In einer Reihe von Erkenntnissen hat der VwGH zum Grundsatz der gegenseitigen
Anerkennung nach der Führerscheinrichtlinie judiziert.19 DerOGHhat in diesemKontext
judiziert, dass der innerstaatliche Grundsatz, dass eine Lenkberechtigung nur Personen
erteilt werden darf, die verkehrszuverlässig seien, nicht die Judikatur des EuGHentkräften
kann, wonach dieser Umstand kein Grund ist, die Anerkennung des nach Ablauf der
österreichischen Sperrfrist erworbenen ausländischen Führerscheins aus diesem Grund
zu versagen.

„Dieser Grundsatz würde geradezu negiert, hielte man einen Mitgliedstaat für
berechtigt, die Anerkennung eines von einem anderenMitgliedstaat ausgestellten

17 Vgl. etwa zum VfGH, VfSlg. 20.070/2016 zum Europäischen Haftbefehl, und zum OGH, OGH 20.4.2010,
4 Ob 58/10y zur Kindesrückführung.

18 EuGH Rs. C-211/10 PPU, Povse, ECLI:EU:C:2010:400.
19 VwGH 31.8.2015, 2015/11/0039.
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Führerscheins unter Berufung auf seine nationalen Vorschriften unbegrenzt zu
verweigern“.20

Frage 4

Nein, in der österreichischenRechtsordnung sind keine Zweifel bezüglich der richterlichen
Unabhängigkeit von nationalen Gerichten im Sinne von Art. 47 EU-Grundrechtecharta
und der einschlägigen Rechtsprechung des EuGHs aufgekommen, die möglicherweise
einen Einfluss auf die mitgliedsstaatliche Verpflichtung zur Sicherstellung der effektiven
Durchsetzung des EU-Rechts haben.

Frage 5

Wer nach österreichischem Recht die Möglichkeit hat, sich an ein Gericht zu wenden,
bestimmt sich nach dem Konzept des „subjektiven Rechts“. VfGH und VwGH nehmen
die Gewährung subjektiver Rechte durch die Rechtsordnung im Regelfall nur an, wenn
der mit der Rechtsnorm verfolgte Zweck einem hinreichend individualisierbaren
Personenkreis zugutekommen soll.21 Subjektive Rechte im Verwaltungsrecht werden in
der Regel durch die materiellen Rechtsvorschriften gewährt und auf deren Basis wird
mittels § 8 des Allgemeinen Verfahrensgesetzes (AVG) Einzelnen Parteistellung im
Verwaltungsverfahren gewährt. Subjektive Rechte sind auch Voraussetzung für die
Erhebung von Beschwerden vor VwGH und VfGH. Nach dem VwGH ist Folgendes
entscheidend:

„Ist für die Festlegung einer Norm das Interesse einer Person an der Erfüllung
einer behördlichen Pflicht, sohin der gesetzmäßigen Wahrnehmung einer
konkreten behördlichen Aufgabe, maßgebend, dann ist anzunehmen, dass die
Norm (auch) ein subjektives Recht gewährt, es sei denn, dass der Gesetzgeber
anderes bestimmt.“22

Diese Rechtsprechung und damit auch der Zugang zur Gerichtsbarkeit des öffentlichen
Rechts wurde durch das Unionsrecht beeinflusst. Der EuGH kennt das Konzept eines

20 OGH 31.1.2017, 1 Ob 236/16m.
21 ZB VfSlg. 12.838/1991; VfSlg. 17.416/2004; VfGH 3.12.2014, B 1503/2013; VwGH 25.4.1984, 82/11/0083;

VwGH 24.11.1986, 86/10/0140; VwGH 21.12.1989, 88/06/0010; VwGH 26.2.2003, 2000/03/0328; VwGH
27.11.2012, 2011/03/0226.

22 VwGH 13. 5. 1980, 3194/78; 13. 1. 1988, 87/03/0251.
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subjektiven Rechts nicht, und stellt vielmehr bloß auf „unmittelbare Wirkungen, auf die
sich die Einzelnen in ihren Beziehungen zu den Mitgliedstaaten berufen“ können ab, oder
auf Ansprüche, „die sie vor den nationalenGerichten geltendmachen“ können, und bewirkt
damit eine größere Rechtsschutzfreundlichkeit.23 Für Österreich folgt daraus „eine
tendenzielle Einebnung der Unterscheidung von unmittelbarer Anwendbarkeit und
subjektiven Rechten und damit auch eine quantitative Erweiterung des Parteibegriffs“.24

In unionsrechtskonformer Auslegung des § 8 AVG bzw., wenn dies nicht möglich ist,
unmittelbar gestützt aufUnionsrecht ist jeder Person, der ein individuelles Recht im Sinne
des Unionsrechts zukommt und die durch ein Verwaltungsverfahren betroffen ist, die für
die Geltendmachung und Durchsetzung dieses Rechts in diesem Verfahren erforderliche
Parteistellung einzuräumen.25

Organisatorisch hat das Unionsrecht zu einer tiefgreifenden Umgestaltung des
Rechtsschutzes im Verwaltungsverfahren geführt durch die Einführung der dem VwGH
vorgelagertenVerwaltungsgerichtsbarkeitmit 1. Jänner 2014.26 Dadurchwurde nebenArt.
6 EMRKvor allemauchdenweitergehendenAnforderungendesArt. 47Grundrechtecharta
entsprochen. Die neun Landesverwaltungsgerichte sowie das Bundesverwaltungsgericht
sind nunmehr etwa zu einer weitgehenden Tatsachenkontrolle verpflichtet und nicht auf
dieÜberprüfung rechtlicherBeurteilungenbeschränkt.27 ImWesentlichenwerdennunmehr
auch allen anderen Anforderungen an den gerichtlichen Rechtsschutz voll entsprochen.28

Nach Meinung des VwGH ist nunmehr das VwG „in unmittelbarer Anwendung von
Unionsrecht zur Entscheidung über Anträge auf Erlassung einstweiliger Anordnungen im
Revisionsverfahren zuständig“. An dieser Zuständigkeit vermag „selbst die Vorlage der
Revision durch das Verwaltungsgericht an den Verwaltungsgerichtshof nichts zu ändern“.29

Diese Auffassung des VwGH wird im Hinblick auf § 30 Abs. 2 VwGG, wonach bis zur
Vorlage der Revision das VwG und danach der VwGH zur Entscheidung über die
Gewährung von aufschiebender Wirkung zuständig ist, kritisiert.30 Auf Grund des
Äquivalenzgrundsatzes sei davon auszugehen, dass nach der Vorlage der Revision an den

23 Siehe C. Ranacher/M. Frischhut, Handbuch der Anwendung des EU-Rechts, Facultas, 2009, S. 357;
T.Öhlinger/M. Potacs, EU-Recht und staatliches Recht: dieAnwendung des Europarechts im innerstaatlichen
Bereich, Lexis Nexis, 2017, S. 63 mit weiteren Nachweisen.

24 Öhlinger/Potacs, 2017, S. 63. Siehe VwGH 17.12.2014, 2014/03/0066; VwGH 15.12.2014, 2014/17/0121;
VwGH 5.4.2016, 2015/17/0063.

25 Ranacher/Frischhut, 2009, S. 361. Vgl. VwGH 25.2.2004, 2002/03/0186; VwGH 8.9.2004, 2004/03/0015.
26 ErlRV 1618 BlgNR 24. GP 3. Siehe dazu D. Kolonovits/N. Wimberger, Vorgaben des Unionsrechts für die

Verwaltungsgerichte, in S. Griller/A. Kahl/B. Kneihs/W. Obwexer (Hrsg.), 20 Jahre EU-Mitgliedschaft
Österreichs. Auswirkungen desUnionsrechts auf die nationale Rechtsordnung aus rechtswissenschaftlicher,
politikwissenschaftlicher und wirtschaftswissenschaftlicher Sicht, Verlag Österreich, 2016, S. 657.

27 Öhlinger/Potacs, 2017, p. 141.
28 Siehe für einige weiterhin zweifelhafte Verfahrensregeln, Kolonovits/Wimberger, 2016, S. 692.
29 VwGH 29.10.2014, 2014/04/0069. Siehe auch Kolonovits/Wimberger, 2016, S. 687.
30 Öhlinger/Potacs, 2017, S. 146.
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VwGH auch die Erlassung einstweiliger Anordungen in die Zuständigkeit des VwGH
fällt.31

Die Grundrechtecharta hat zu einer Stärkung der Rechte von Beschwerdeführern im
Verwaltungsverfahren geführt. Nach dem VwGH ist „jedes Gericht eines Mitgliedstaates
der EU, also auch der VwGH, verpflichtet, uneingeschränkt die Wahrung der
unionsrechtlichen Grundrechte, insbesondere der Grundrechte der GRC, sicherzustellen“.32

Das bisherige „Monopol“ des VfGH zur Grundrechtskontrolle im Rahmen des
österreichischen Gerichtssystems wurde damit durchbrochen. Erstmals im Jahre 2013
wurde entschieden, dass Art. 47 Abs. 2 der Charta dem Beschwerdeführer (in einem Streit
über eine Anhörung vor dem Unabhängigen Finanzsenat (UFS) über den Vorsteuerabzug
für einen Cabriolet-Sportwagen) das Recht auf eine mündliche Anhörung und die
Teilnahme an der Anhörung einräumen.33 Der Beschwerdeführer war zu der beantragten
Anhörung nicht ordnungsgemäß geladen worden. Ein derartiger Verfahrensfehler hätte
in der Vergangenheit nur dann zur Aufhebung von Entscheidungen des UFS durch den
VwGHgeführt, wenn der Beschwerdeführer nachweisen hätte können, dass die Anhörung
zu einem anderen Ergebnis geführt hätte. In anderen Fällen entschied der VwGH direkt
auf der Grundlage von Art. 47 Abs. 3 der Charta, dass es in bestimmten Fällen erforderlich
sein kann, Prozesskostenhilfe im Verwaltungsverfahren vor dem Verwaltungsgericht zu
gewähren.34

Auch der VfGH hat sich mehrfach direkt auf Art. 47 der Charta berufen. So wurde §
11 Abs. 4 Asylgesetz (der zum Zeitpunkt der Urteilsverkündung jedoch nicht mehr in
Kraft war) für verfassungswidrig befunden, weil er bestimmte Senate des (damals noch
bestehenden) Asylgerichts generell daran gehindert hatte, öffentliche Anhörungen von
Amts wegen anzuberaumen.35

Frage 6

ÖsterreichischeGerichte inklusive demVfGHsind imVergleich zu anderenMitgliedstaaten
sehr vorlagefreudig. Der VfGH hat in vier Verfahren und das erste Mal bereits 1999 (vier

31 Öhlinger/Potacs, 2017, S. 146.
32 VwGH30. 9. 2010, 2010/03/0051,mit weitreichendenKonsequenzen in Bezug auf das verfassungsrechtliche

Rechtsschutzsystem. Siehe etwa A. Orator, The Decision of the Austrian Verfassungsgerichtshof on the EU
Charter of Fundamental Rights: An Instrument of Leverage or Rearguard Action?, German Law Journal
2015, 1429. Siehe auch VwGH 23.1.2013, 2010/15/0196; VwGH 24.4.2013, 2011/17/0156.

33 VwGH 23.1.2013, 2010/15/0196. Siehe auch VwGH 10.3.2016, 2015/15/0041.
34 VwGH 23.02.2017, 2016/21/0152; VwGH 3.09.2015, 2015/21/0032.
35 VfSlg. 19.845/2014; VfSlg. 20.064/2016.
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Jahre nach demBeitrittÖsterreichs)Vorabentscheidungsersuchen andenEuGHgerichtet.36

VwGH und OGH haben in einer Vielzahl an Fällen Vorlagen an den EuGH beschlossen.37

Wenn von einerVorlage abgesehenwurde, war dies begründet und stieß, soweit erkennbar,
auf keine Kritik in der Lehre. So erachtete es der VfGH aufgrund „der gesicherten Judikatur
des EuGH“ als „offenkundig“, dass eine Sonderabgabe auf Erdöl nicht der 6.
Mehrwertsteuerrichtlinie widerspricht.38 Für denVwGH fehlte „jeder Zweifel daran“, dass
eine Eintragungsgebühr für Kapitalerhöhungen der Richtlinie betreffend die indirekten
Steuern auf die Ansammlung von Kapital widersprach und von dieser zurückgedrängt
wurde.39

Die Verletzung der Vorlagepflicht durch ein letztinstanzliches Gericht stellt eine
Verletzung des verfassungsgesetzlich gewährleisteten Rechts auf ein Verfahren vor dem
gesetzlichen Richter gemäß Art. 83 Abs. 2 B-VG dar.40 Nach dem VfGH gewährt dieses
Grundrecht einen Anspruch „auf den Schutz und die Wahrung der gesetzlich begründeten
Behördenzuständigkeit“.41 In diesem Sinne ist auch der EuGH „gesetzlicher Richter“ und
ein nationales Gericht würde bei unionsrechtswidriger Verletzung der Vorlagepflicht die
„gesetzliche Zuständigkeitsordnung“ verletzen.42 Dabei bewirkt nicht nur eine grobe, sondern
jegliche Verletzung der Vorlagepflicht einen Verstoß gegen Art. 83 Abs. 2 B-VG.43 So hob
der VfGH mehrere Bescheide einer Behörde auf, welche als letztinstanzliches Gericht iS
von Art. 267 Abs. 3 AEUV galt und Zweifelsfragen des Unionsrechts dem EuGH nicht
zur Vorabentscheidung vorgelegt hatte.44 Nach dieser Rechtsprechung besteht somit bei
letztinstanzlichen Gerichten ein verfassungsgesetzlich gewährleistetes subjektives Recht
auf Einholung einer Vorabentscheidung beim EuGH.

Nach dem OGH hat darüber hinaus der nationale Richter seine Entscheidung daran
zu orientieren, dass bei Auftauchen von Zweifeln bei der Auslegung des Unionsrechts der
EuGH gesetzlicher Richter ist.45 Da bei Unterlassen der Vorlage trotz Vorlagepflicht in
das verfassungsgesetzlich geschützte Recht auf den gesetzlichenRichter eingegriffenwürde,
sei die Entscheidung über die Vorlagepflicht besonders sorgfältig abzuwägen und zu
begründen. Nach dem OGH kann weiters nicht nur die Unterlassung einer gebotenen

36 VfSlg. 19.892/2014; VfSlg. 16.100/2001; VfSlg. 16.050/2000; VfSlg. 15.450/1999. Siehe https://www.vfgh.gv.at/
rechtsprechung/vorabentscheidungsvorlagen.de.html.

37 Siehehttps://www.vwgh.gv.at/rechtsprechung/vorabentscheidungsantraege_an_den_eugh/archiv/index.html;
https://www.ogh.gv.at/entscheidungen/vorabentscheidungsersuchen-eugh/.

38 VfSlg. 15.036/1997.
39 VwGH 25.9.1997, 97/16/0050, 0061. Abgelehnt wurde eine Befassung des EuGH etwa auch in VwGH 28. 4.

1997, 95/10/0131; VwGH 25.11.1997, 97/04/0160; VwGH 22.12.1997, 95/10/0028.
40 VfSlg. 14.390/1995.
41 VfSlg. 2536/1953.
42 VfSlg. 14.390/1995; OGH 26.11.2002, 1 Ob 216/02z.
43 VfSlg. 14.889/1997.
44 VfSlg. 14390/1995; 14607/1996; 14889/1997. Siehe ferner VfSlg. 15657/1999; 16118/2001; 16988/2003.
45 OGH 22.10.2007, 1 Ob 90/07b.
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Vorlage, sondern auch die zuUnrecht erfolgteVorlage an denEuGHwegen rechtswidrigem
und schuldhaftemOrganverhaltenAmtshaftungsansprüche - im letzteren Fall insbesondere
wegen der Verfahrenskosten vor dem EuGH - nach sich ziehen. In einem solchen
Amtshaftungsprozess ist nicht die Richtigkeit der Entscheidung über die Einholung oder
Nichteinholung einerVorabentscheidung, sondernnur derenVertretbarkeit zu beurteilen.46

Amtshaftungsansprüche können nach österreichischem Recht nicht gegen die
Entscheidungen der Höchstgerichte selbst geltend gemacht werden. Vom VfGH wird
jedoch ein Staatshaftungsanspruch nachUnionsrecht wegenVerletzung derVorlagepflicht
durch denOGH47, denVwGH48 unddenVfGH selbst49 grundsätzlich für zulässig gehalten.50

Frage 7

Österreichische Gerichte wenden die richtlinienkonforme Auslegung regelmäßig an.51

Dabei haben sowohl derVfGHals auch derOGHTendenzen zu einer sehrweitreichenden
Anwendung dieses Instruments erkennen lassen.

DerVfGHhat eine unklareRechtslage in der österreichischenMineralwasserverordnung
1994 bezüglich der Geltung des „Glasflaschengebotes“ gegen die eindeutig nachweisbare
Absicht des Verordnungsgebers richtlinienkonform interpretiert.52

Der VwGH hat oftmals eine richtlinienkonforme Auslegung vorgenommen, meistens
jedoch in eher zurückhaltenden Weise.53

Die Praxis des OGH zur richtlinienkonformen Auslegung ist sehr umfangreich und
teilweise uneinheitlich, vor allem imBereich des gewerblichenRechtsschutzes.54 Während
der OGH in vielen Urteilen die Voraussetzungen und Grenzen der richtlinienkonformen

46 OGH 22.10.2007, 1 Ob 90/07b.
47 VfSlg. 17.214/2004; VfSlg. 18.448/2008.
48 VfSlg. 17.330/2044; VfSlg. 18.557/2008.
49 VfSlg. 19.757/2013.
50 Siehe weiters VfGH 11.6.2015, A 3/2015; VfGH 10.10.2012, A 17/11. Siehe die Kritik bei Öhlinger/Potacs,

2017, 199.
51 Siehe Öhlinger/Potacs, 2017, S. 98, und M. Klamert, Richtlinienkonforme Auslegung und unmittelbare

Wirkung von EG-Richtlinien in der Rechtsprechung der österreichischen Höchstgerichte, Juristische
Blätter 2008, 158-170.

52 VfSlg. 14.391/1995. Siehe auch VfSlg. 19.184/2010, wo eine Bestimmung des Einkommenssteuergesetzes
imLicht derGrundfreiheiten „entgegen demWortlaut“ interpretiert wurde. SieheweitersVfSlg. 16.737/2002;
VfSlg. 15.354/1998; VfSlg. 16.737/2002; VfSlg. 18.308/2007; VfSlg. 19.188/2010.

53 VwGH 23. 10. 1995, 95/10/0108; VwGH 23.10.1995, 95/10/0081; VwGH 27.6.2002, 99/10/0159; VwGH
31.1.2006, 2005/12/0099; VwGH 6.9.2001, 99/03/0424; VwGH 20.2.2003, 2001/07/0171.

54 Siehe etwaOGH17.9.1996, 4Ob 2206/96g; OGH24.11.1998, 4Ob 266/98s; OGH29.2.1996, 8ObA 211/96;
OGH 14.9.1995, 8 Ob S 37/95; OGH 26.6.2003, 8 Ob A 41/03t; OGH 7.7.2004, 9 Ob A 46/04m; OGH
29.2.1996, 8 Ob A 211/96; OGH 14.9.1995, 8 Ob S 37/95; OGH 26.6.2003, 8 Ob A 41/03t; OGH 16.12.2003,
4 Ob 226/03v.
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Auslegung betont, gibt es einige Judikate, die vor allem auf Grund einer zweifelhaften
Abgrenzung zwischen Auslegung und Direktwirkung kritisiert wurden.55 Zur Umsetzung
der Pauschalreise-Richtlinie erkannte der OGH, dass eine Ersatzfähigkeit immaterieller
Schäden bei Reiseveranstaltungen nach nationalem Recht gegeben sei, obwohl dies
gesetzlich nicht vorgesehen war.56 Im Erkenntnis Fußballer des Jahres IV nahm der OGH
einer Bestimmung des Gesetzes gegen Unlauteren Wettbewerb (§ 9a Abs. 1 Z 1 UWG)
durch Auslegung de facto die Anwendbarkeit.57 Auch in einem urheberrechtlichen
Erkenntnis war es strittig, ob der nationalen Bestimmung (§ 42b Urhebergesetz-UrhG)
nicht durch eine „teleologischeReduktion“ vollständig derAnwendungsbereich genommen
wurde.58 In einem kürzlichen Urteil zum Kabelweitersendungsrecht sah sich der OGH
unionsrechtlich dazu verpflichtet, eine „überschießende“ Umsetzung (Erstreckung des
richtliniengebotenen mitgliedstaatlichen Rechtszustandes auf Sachverhalte, auf die die
Richtlinie selbst keine Anwendung beansprucht) in einer Bestimmung des UrhG (§ 17
Abs. 3 Z 2 lit. b UrhG) richtlinienkonform teleologisch zu reduzieren.59, 60

Auchwenn diese zuletzt genanntenUrteile alle ausmethodischer Sicht kritisiert werden
können, ist festzuhalten, dass das Instrument der richtlinienkonformen Auslegung nicht
nur anerkannt, sondern auch regelmäßig angewendet wird.

55 Siehe Klamert, 2008, S. 168-170.
56 OGH 23.11.2004, 5 Ob 242/04f.
57 OGH 15.2.2011, 4 Ob 208/10g.
58 OGH 27.8.2013, 4 Ob 142/13f.
59 OGH 23.8.2018, 4 Ob 124/18s.
60 Siehe auch S. Perner, EU-Richtlinien und Privatrecht, Manz, 2012, S. 125ff.
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Bulgaria

Maria Slavova*

Question 1

During the past twelve years of Bulgarian membership in the European Union it is clear
that the direct effect of the Union law on relations between individuals is problematic.
This conclusion does not only relate to the direct effect of unimplemented directives, but
to the direct effect of the Union law as a whole1, despite the successful Case Aurubis
Bulgaria2 of 2009. The national courts are still generally reluctant to ask the Court of Justice
of the European Union (hereafter “CJEU”) for clarification of the general principles of
Union law and the Charter of Fundamental Rights of the European Union (hereafter
“Charter”), apart from the fact, that direct measures cannot in themselves be enforced
against private parties.

It is important to know that there has been a lot of reluctance in Bulgaria towards the
application of § 3 of the Transitional and Concluding provisions of the new National
Constitution back in the nineties, according to which all the acting laws that do not
correspond to the spirit and the letter of the Constitution should be considered implicitly
cancelled. The same attitude was observed towards the application of the European
Convention on Human Rights and General Freedoms (hereafter “ECHR”). Even though
the ECHR had been ratified, published in the State Gazette and put into force, it took
almost ten years and a number of amendments of themain laws for it to reach the required
effect of its application.

It is therefore highly unreliable to state that the incompatibility with Union law could
not be resolved by means of the principle of consistent interpretation application and
according to the direct effect rules. There is no doubt that the state of affairs involves
challenges to the legality and the compatibility of public law acts, albeit raised in the context
of civil proceedings between individuals. There are numerous examples of situations where
the allegedly unlawful and incompatible conduct derives entirely from the exercise of
private autonomy andwithout any underpinning basis in national legislation, in the spheres
of ownership, banking, money laundering, public procurement, privatisation and its late

* Professor at Sofia University Law faculty, Ph.D.
1 Семов, Ат.Неадекватната уредба на преюдициалното запитване в българските ГПК и НПК. https://

www.lex.bg/bg/laws/ldoc/2135453184.
2 CJEU 31 March 2011, C-546/09, Aurubis Balgaria v Nachalnik na Mitnitsa, ECLI:EU:C:2011:199.
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consequences, etc.3 Many of the key cases that should be resolved involving the “horizontal
effect” of the EU general principles and the Charter or even by involving their reflection
in the national legislation4 are in the centre of public attention, as are the examples of
misjudgments or unlawful acts of judiciary. It is necessary to point out that the lack of
disapplication of national legislation due to incompatibilitywithUnion law is often observed
in cases involving a relevant public authority, rather than within the context of a civil
dispute between private parties.

In recent publications, however, attention has been focused on the potential for the
general principles of Union law and the Charter to be directly enforceable against or in
relations between individuals.5 The CJEU’s recent judgments, suggesting that certain
general principles and Charter provisions are to be considered directly binding upon
individuals, even where the conduct derives from the exercise of private autonomy, seem
distant to the understanding of Bulgarian lawyers. The best example6 is the practice7 on
the newly amended Law on Combating Corruption and Confiscation of Illegally Acquired
Property8, because it is the first attempt to make “nouveaux riches” show the origin of their
wealth, thus restoring the respect to the Governance, especially to the Judiciary.

There might be court cases on recognition of general principles of Union private law
and imposition of fundamental rights obligations directly upon private parties but they
are not as significant as to establish a trend and an example to follow. Being occasional,
those cases do not encourage neither the judges, nor the individuals to observe the direct
effect principle.

On 13 November 2018, the European Commission presented a progress report on
Bulgaria under the Cooperation and Verification Mechanism (hereafter “CVM”). The
CVM assessed progress made in Bulgaria’s commitments in the areas of judicial reform
and the fight against corruption and organised crime since its EU accession in 2007. The
report notes that Bulgaria is on good track with the exception of the spheres of judicial

3 CJEU 28 November 2019, Spetsializiran nakazatelen sad, C-8/19 (PPU), ECLI:EU:C:2019:110.
4 Articles 4-13 of the Administrative procedure code.
5 Семов, Ат. Неадекватната уредба на преюдициалното запитване в българските ГПК и НПК. https://

www.lex.bg/bg/laws/ldoc/2135453184.
6 CJEU 30 January 2019, AK and EP, Joined Cases C-335/18 and C-336/18, ECLI:EU:C:2019:92.
7 На 23. 03. 2018 г., съдияКатерина Енчева от Гражданското отделение наСГСотправя преюдициално

запитване до Съда на Европейския съюз, с шест въпроса относно противоречието на българското
законодателство в областта на конфискацията на престъпно имущество c европейските норми.
Ефектът от това запитване блокира работата на Анти-корупционната комисия. http://legalworld.bg/
70232.kakvo-se-krie-zad-preiudicialnoto-zapitvane-na-sgs*.html.

8 Bulgaria’s parliament passed anti-corruption legislation under European Union pressure over its failure to
prosecute venal officials, but President Rumen Radev said the bill is not fit for purpose and he will veto it.
Analysts voiced concern, though, that the bill would not allow efficient investigations of corruption networks.
https://www.reuters.com/article/us-bulgaria-parliament-corruption/bulgaria-parliament-passes-anti-
corruption-law-under-eu-pressure-idUSKBN1EE25A.
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independence, legislative framework, and organised crime. These weaknesses prevent the
effective application of EU laws, policies, and programmes and prevent Bulgarians from
enjoying their full rights as EU citizens.

Question 2

Surprisingly enoughBulgaria is not among theMember States having encountered problems
with the full and unconditional incorporation into their national constitutional systems
of the principle of the supremacy of Union law as traditionally articulated in the caselaw
of the CJEU. It is neither the Constitutional court, nor the general and the national supreme
courts that insist upon retaining the competence to qualify or even reject the supremacy
of Union law by reference to essentially domestic constitutional principles. The Bulgarian
Constitution of 18 July 1991 does not bear any grounds for contradicting the supremacy
of Union law. Moreover the Constitution9 itself was amended five times in order to
guarantee the harmony in correspondence with acquis communautaire.

The adopted substantial and procedural laws were carefully designed with respect to
the principle of the supremacy of Union law, so that they could not be opposed to the
fundamental rights and national identify principles. On the contrary, it is already a habit
in the activity of the legislature, the executive and the judiciary to stress on the conformity
with the EU principles and the Charter, when public debate contradicts with the political
wish.

The principle of supremacy is often understood in the professional circle as a
manifestation of the rule of law state principle, which has been deeply compromised in
the process of restoration of private ownership and privatization. An illustration of this
phenomenon is that many times court decisions fail to find support in their own motives
or simply repeat the wrong argumentation of the decisions of administrative authorities.
Finally, when courts have to rule on requests for a preliminary ruling to be referred to the
CJEU, they usually avoid considering issues related to the legality of the administrative
decision as a whole.

It is almost impossible to find in our law doctrine views that succeed to explain why
Union law fundamental legal considerations do not find any alternative domestic
constitutional law solutions.

In the vigorous activity of the Parliament in the last two mandates one might see a
trend to amend some of the best acting laws, considering only individual or political

9 Обн. ДВ. бр.56 от 13 Юли 1991г., изм. ДВ. бр.85 от 26 Септември 2003г., изм. ДВ. бр.18 от 25 Февруари
2005г., изм. ДВ. бр.27 от 31 Март 2006г., изм. ДВ. бр.78 от 26 Септември 2006г., изм. ДВ. бр.12 от 6
Февруари 2007г., изм. и доп. ДВ. бр.100 от 18 Декември 2015г. The last two amendments were carried
out within the membership of Bulgaria in EU.
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interest, while in the meantime threatening the fundamental principles of legal certainty,
protection against discrimination, threatening the interests of consumers and protection
of the environment, such as theAdministrative Procedure Code, the Civil Procedure Code,
Public Procurement Law, etc.

Question 3

The obligation of mutual recognition and the presumption of mutual trust are not among
the favourite principles of Union law in Bulgaria. This fact might not be explained by the
difficulty to understand and apply them, but rather by the mistrust with the public
authorities, citizens and their organisations in the readiness of EU bodies, servants and
experts to consider anymutuality with Bulgarian legal subjects. Behind the official position,
the underestimation of the capacity of the Bulgarian state and local bodies and the public
to demonstrate their understanding of the principle of supremacy of Union law is the
present situation. According to the most popular approach with the judges, they trust in
the supremacy ofUnion law, but prefer to standwithin the limits of national law principles,
which should notmake a difference after all the procedures for harmonization of Bulgarian
laws with EU legislation.

It is highly doubtful a judicial interpretation ofUnion legislative regimes, which provide
for the mutual recognition of national decisions based on the premise of mutual trust
between Member States, has been designed and made popular among specialists and the
public in Bulgaria. There have been some statements of certain national courts that show
willingness to find out cases of mutual recognition and mutual trust between Member
States in the sphere of local self-government and local administration on the base of
European Convention on Local Self-Government and Regional Development, though
reservations about the full enforcement of concerned Union legislation are popular.

There are voices in the Bulgarian Union of Judges that are ready to support the balance
of mutual recognition and the presumption of mutual trust application against other
fundamental principles of Union law itself, such as respect for the Charter of Fundamental
Rights.

The lack of confidence in the attempts to combat such problems does not encourage
professionals in Bulgaria, but leads to concerns about the effective enforcement of
obligations based on mutual recognition and mutual trust in other Member States.

Bulgarian judges explicitly share the understanding that the rule of law is an important
European value, which requires an independent judiciary that is free from undue political
interference and guarantees access to justice and fair trial procedures. Bulgarian judges
declare at their professional forums that threats to the rule of law can have real implications
on mutual trust and mutual recognition of judicial decisions.
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Question 4

There is an explicit, firm understanding in Bulgaria that the effective enforcement ofUnion
law suffers from the threats to the judicial independence of the national courts,
administrative jurisdictions and judges. Almost each and every public scandal, concerning
big privatisation, as “Kremikovsti”, BGA “Balkan”, “Bulgartabac”, “Dunarit” and the
insolvency of CCB is associated with problems of judicial independence that might have
an impact upon the effective enforcement of Union law.

The court cases about the liability of the state and municipality bodies find different
decisions within one and the same national legal system. Notwithstanding the well
developed CJEU practice on state liability there are numerous examples in Bulgaria of the
threats to judicial independence, such as confined access to justice or ill argumentation of
the Supreme Judicial Council judgments, respectfully punishments.

It has been often a question of professional discussion what measures of enforcement
of Union law or an amendment of national guarantees to judicial independence inherent
in article 6 of the ECHR and article 47 of the Charter are to be taken.

Bulgarian judges have joined MEDEL’s alert day for the independence of justice in
Europe, marking the date of the murder of Giovanni Falcone. MEDEL (Magistrats
Européens pour la Démocratie et les Libertés) has helped unite Europe’s judges and
prosecutors who perceive law as a commitment and an instrument for change and reflect
on the need for an independent and effective justice all over Europe and its importance
for the safeguard of European citizens’ fundamental rights and freedoms.

TheNovember 2018EuropeanCommission’s report onBulgaria under theCooperation
and Verification Mechanism, which aims at evaluating the improvement of the state
according to the former recommendations, indicates concern over significant deterioration
of independence of justice in Bulgarian media environment, which has a negative impact
on the judicial profession, with targeted attacks on judges in some media. The European
Commission stresses that the media, as well as civil society, must be able to hold those
exercising judicial power accountable − free from pressure. Maintaining judicial
independence seems in so far an impossible task to break with traditional measures in
Bulgaria. On the contrary – there is nothing specific in the way the principle of judicial
independence is coming under pressure in Bulgaria. Even the amendments of the Law on
Judiciary lack effectiveness for those purposes.

Question 5

An effective judicial protection and guaranteed access to courts in Bulgaria still stands in
the sphere of the desired principle. The amendments of the Administrative Procedure
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Code (hereafter “APC”) of September 2018 concern particularly the access to justice by
making court taxes 70 times higher, thus preventing the weakest part of Bulgarian citizens
to look for an effective judicial protection. Despite the Decision No 5 from April 19, 2019,
court case 12/2018 of theConstitutional court on the access to justice, neither the legislature
nor the constitutional court judges, being seized with the issue, did much good.

It must not be forgotten that under the Law on the State and Municipal Liability for
damages, a number of cases have encouraged legal subjects to sue the responsible authorities
during the years of transition. Union law served as a ground, when it comes to making
reparation under the Francovich10 principle, the liability of private parties in damages
pursuant to caselaw such as Courage v Crehan11 or the principles of APC, that reflect the
principles of primary Union law. But it is true on the other hand that national law restricts
the legal persons, entitled to be considered as rightholders and who are able to initiate
legal action before the national courts for the enforcement of particular measures derived
fromUnion law. The usualmotive stated in the court’s decisions is the lack of legal interest
or inapplicability of EU court practice, in fields of environmental law, town planning12 or
public procurement. There are often situations when national law regulates the cases in
which third parties, such as representative organisations or NGO’s, are to be recognised
as competent to bring legal actions for the enforcement of essentially private rights in fields
of employment protection of educational and medical rights or consumer law.

Question 6

The main trend within the national legal system, namely in the practice of the Supreme
Court of Cassation and the Supreme Administrative Court (hereafter “SAC”), is still to
refuse to comply with its obligation to refer a matter of Union law to the CJEU under
article 267 Treaty on the Functioning of the European Union (hereafter “TFEU”). There
are examples inwhich the superior court avoids an outcome thatmight lead to a hypothesis
that would result in the obligation to refer a matter of Union law to the CJEU under article
267 TFEU or in which the court circumvents the matter by prolonging the duration of the
process by numerous procedural tricks. In professional discussions and seminars the strict
obligation to refer amatter ofUnion law to theCJEUunder article 267TFEU is considered
a distant future. With regard to the system of preliminary references between the CJEU

10 Court of Justice 19 November 1991, Francovich v Italy, C-6/90, ECLI:EU:C:1991:428 was a decision of the
European Court of Justice which established that European Union Member States could be liable to pay
compensation to individuals who suffered a loss by reason of the Member State’s failure to transpose an
EU directive into national law.

11 Ibid.
12 CJEU 8May 2019, C-25/18,BrianAndrewKerr v Pavlo Postnov andNatalia Postnova, ECLI:EU:C:2019:376.
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and Bulgarian courts the trend is positive, but the number of references for a preliminary
ruling is insufficient. The understanding of the importance of preliminary references,
repeatedly stressed by the CJEU as central to the autonomy of the Union legal system, is
still fighting with the understanding of number of judges, prosecutors and even university
professors that the uniqueness of Bulgarian legal order and court practice might not be
overruled by the interpretation of the judges in Luxemburg.

The lack of sanctions if a court does not comply with the obligation to refer a matter
of Union law to the CJEU under article 267 TFEU undermines, by no means, the effective
enforcement of Union measures and the judicial protection of Union law rights.

Even after the amendments of the Civil Procedure Code (hereafter “CPC”) of 24 July
2007 and the introduction of the provisions on references for a preliminary ruling (art.
628 to art. 633CPC), there are concerns about the unwillingness of superior national courts
to respect their obligation under article 267 TFEU to make appropriate references to the
CJEU. The alternative means13 taken by the litigants in search of compliance with the
Union law and the judicial protection of Union law rights using the grounds of the Law
on State and Municipality Liability for Damages, might not substitute the effect of EU
procedures. Therefore, the alternativemeans, to the extend they exist, will not be sufficient
to give full effect to Union law. To claim damages against Bulgaria, based on an alleged
failure to refer, in accordance with the Köbler caselaw, could be an alternative. Another
alternative is to bring an action before the European Court of Human Rights for a breach
of article 6 ECHR. However, the access to justice in those cases is hindered by the lack of
professional help and a heavy financial burden.

There is actually no way to find out why the courts refuse to refer questions to the
CJEU as a matter of Union law, as no motives are made public.

The national superior courts tend also to neglect par. 1 of article 23 of the Statute of
the CJEU14, according to which the Court does not preclude a provision of national law
which provides that the court which initiates a preliminary reference procedure, has at the
same time the obligation to inform, of its own motion, the Minister of Justice of Bulgaria
and the relevant parties, theMember States, theCommission and the body having adopted
the act under procedure.

13 Case C-234/18: Request for a preliminary ruling from the Sofiyski gradski sad (Bulgaria) lodged on 3 April
2018.

14 In the cases governed by article 267 TFEU, the decision of the court or tribunal of a Member State which
suspends its proceedings and refers a case to the Court of Justice shall be notified to the Court by the court
or tribunal concerned. The decision shall then be notified by the Registrar of the Court to the parties, to
theMember States and to theCommission, and to the institution, body, office or agency of theUnionwhich
adopted the act, the validity or interpretation of which is in dispute.
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Question 7

It is of particular importance to note that the enforcement of Union law before the national
courts in Bulgaria is dramatically hindered by the amendments of existing laws in the last
ten years. Some of those amendments are hardly in compliancewith the EU lawprinciples.
Thus, for examplewith the latest amendments of theAPC fromSeptember 2018, a number
of basic EU law principles were affected to the extent that access to justice has been
infringed. The positive court practice of consistent interpretation of Union law, the
expectation of the direct effect, the supremacy of Union law, effective judicial protection
were disregarded by the legislator in 115 amendments of theAPC. Thus the administrative
courts in Bulgaria were made prisoners of the Legislature.

Some of the amendments directly criticise the existence of judicial review with
argumentation in the overburdance of judges. The role of the administrative courts in
shaping constitutional rightsmust be grounded exclusively on the constitutional protection
of individual rights and not on other features of the constitutional order. The attempts of
the Legislature to deceive the public opinion by populist political decisions is doomed to
fail in the long run, although at present it consumes public energy and threatens democratic
values.

The APC, adopted in 2006 by Parliament, is the first Bulgarian codification of the
principles and rules governing the procedures for issuing, reviewing and applying
administrative acts and administrative actions. The predominant opinion in Bulgaria and
in Europe is that the APC is one of the most modern European laws of its kind. The draft
law had to materialise in particular the national vision for judicial reform, which has been
the flagship of all political struggles over the past ten years.

The chance was missed to open a discussion on the difficult path of administrative
justice and to clarify the controversial and contradictory judgmentswhich have accumulated
over the years of judicial reform and the process of adopting and implementing Union
law.

The draft law of 115 provisions exceeds the allowed number of amendments, lacks a
real and unbiased assessment of the amendments’ impact and a forecasted cost of the
impact of the amendments. The draft law has provided for the transfer of jurisdiction to
the regional courts. It has also provided for limitations on the number of courts which
hear a case and on the cassation proceedings before the SAC, and by doing this, has deprived
the prosecutor’s office of its identity and has eliminated the possibility that the last court
instancewill for certain applyUnion law. These amendments are far fromEurope’s judiciary
tradition, because they violate the cassation tier of administrative process and confine the
protection of the citizen’s rights before the courts.

There is no doubt that any infringement ofUnion law by final judgments of the national
courts is undesirable. Protecting individuals against such abuse raises the question of the
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collision between the principle of legal stability (RJ) and the primacy of Union law, for
example the principle of the protection of citizens’ rights that taxpayers derive fromUnion
law. The grounds of the amendments refer to two judgments of the CJEU in the Cases
Tarsia C-69/14 and Impresa Pizzarotti C-213/13 in order to support the following
conclusion:

“in accordance with the principles of equivalence and effectiveness, the applicable
internal rules of procedure should provide the national court with the opportunity,
under certain conditions, to review a judgment which has the force of res judicata
in order to bring the situation in conformity with EU law”.

But item 8 of the grounds indicates that such option is not applicable to annulment of
decisions delivered in civil proceedings. An annulment is possible

“only if the decisions are delivered in administrative proceedings and excludes
the possibility of annulling enforceable decisions of national courts delivered in
breach of the said principle of primacy if they are delivered in other (civil,
criminal) proceedings”.

The CJEU emphasizes that

“it is for the domestic legal system of each Member State to designate the courts
having jurisdiction and to determine the procedural conditions governing actions
at law intended to ensure the protection of the rights which citizens have from
the direct effect of Community law”.

The Bulgarian National Assembly adopted the Law for the amendment of APC in June
2018 and it came into force as of 1 January 2019. Most of the amendments may create
grounds for controversial practice and need to be reconsidered. As repeatedly reported in
the mass media, most of the proposed amendments have not received the approval of the
majority of the SAC’s judges and prosecutors. Actually, they could not have given such
approval anyway as they were not part of the working group “discussing the draft law”.

The Constitutional Court was addressed by the President of the Republic, the national
ombudsman and a number of MPs with a request to respond whether some of the
amendment provisions are incompatible with the Constitution. The Constitutional Court
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decision15 was published in May 2019, but with some exceptions it repeated the arguments
of the authors of the amendments, so it did not do much good.

15 Решение No 5 от 19 април 2019 г., по конституционно дело No 12 от 2018 г., oбн., ДВ, бр. 36 от
03.05.2019 г.
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Croatia

Nika Bačić Selanec, Tamara Ćapeta, Iris Goldner Lang and Davor Petrić*

Introduction

At the time ofwriting this report, Croatia – the youngestMember State – has just completed
six years of its membership in the European Union (hereafter “EU”). During this period,
Croatian courts have slowly but steadily advanced in performing their role as European
courts.1 National judges have built a decent record of applying EU law directly and
recognising its supremacy over domestic law,2 complying with the interpretive obligation,3

using the preliminary reference procedure to reach the Court of Justice of the EU (hereafter
“CJEU”),4 etc. However, judicial behaviour in these respects still seems rather mechanical.
Many fundamental principles and doctrines of EU law have been applied without much
discussion or contention. At the same time, contemporary, subtler issues of EU doctrinal
debates have not yet been raised before the Croatian courts. This same pattern re-emerges
in most of the sections of the report, and should be kept in mind from the outset.

Generally, the Croatian Constitution sets a flexible framework for the application of
the principle of direct effect and supremacy of EU law, thus opening the door for interesting
potential developments in future caselaw.5 Article 145(3) of the Constitution provides that
‘Croatian courts shall protect subjective rights based on the European Union acquis
communautaire’. Such a proclamation is hardly necessary from the EU perspective, as

* All University of Zagreb.
1 See T.Ćapeta, Sudovi Europske unije. Nacionalni sudovi kao europski sudovi, Zagreb, Institut zaMeđunar-

odne odnose, 2002.
2 See I. Goldner Lang, Z.Durdevic andM.Mataija, ‘TheConstitution of Croatia in the Perspective of European

andGlobal Governance’, in A. Albi and S. Bardutzky (Eds.), National Constitutions in European andGlobal
Governance: Democracy, Rights, the Rule of Law, The Hague, TMC Asser Press, forthcoming in 2020.

3 See A. Ivančan and D. Petrić, ‘Are Croatian Courts Prepared for the Interpretive Obligation?’, Review of
Central and Eastern European Law, Vol. 44, No. 4, 2019, pp. 493-526.

4 M. Carević, ‘Prethodni postupak i suradnja hrvatskih sudova sa Sudom Europske unije’, Research paper
for the Zagreb Faculty of Law Project ‘Novi hrvatski pravni sustav 2019’, unpublished manuscript on file
with authors.

5 The English text of the Constitution is accessible at www.sabor.hr/en/constitution-republic-croatia-
consolidated-text, visited 4 Febraury 2020. For a detailed analysis of the provisions of the Croatian Consti-
tution, see T. Ćapeta, ‘Croatia’, in S. Griller, M. Claes, L. Papadopoulou and R. Puff (Eds.), Member States’
Constitutions andEU Integration,Oxford,Hart Publishing, forthcoming in 2020); S. Rodin, ‘Pravo Europske
unije i pravni poredak Republike Hrvatske nakon 20 godina hrvatskog Ustava’, Opatija Inter-University
Centre of Excellence Working Paper H2/2010.
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direct effect and supremacy are based on EU law regardless of the national legal framework.
However, the national judiciary might be more willing to apply EU law, especially when
it contradicts a national provision, knowing its obligation is also stipulated by the national
Constitution.6

This report will demonstrate how the application of EU law in line with the acquis has
been increasingly accepted by the Croatian judiciary. In principle, as will be discussed
below, the Croatian Constitutional Court (hereafter “CCC”) proclaimed the supremacy
of the Constitution over EU law.7 However, in practice, the Croatian judiciary has been
recognising the supremacy of EU law over national law8 and its obligation to apply it
(directly or indirectly) to legal situations falling within the scope of EU law that have arisen
after Croatia’s accession to the EU.9

Question 1

So far, there have been no cases in which Croatian courts have relied directly on the general
principles of EU law or the EU Charter of Fundamental Rights (hereafter “Charter”) in
horizontal situations. According to our research, only in vertical situation there have been
a small number of cases invoking these sources of EU law.

The Croatian judiciary is still more prone to rely on the European Convention on
Human Rights (hereafter “ECHR”) rather than the Charter or general principles of EU
law. The ECHR has been present in Croatia much longer. Consequently, judges have
become more acquainted with its content and more inclined to invoke it. In line with the
Croatian monist legal tradition, the ECHR is considered part of the Croatian legal order,
has primacy over national law, and should be automatically used by Croatian courts. Yet,
lower instance courts are less likely to rely on the ECHRor any other source of international
law. Its application is mostly linked to the caselaw of higher courts, predominantly the
CCC.

The cases discussed below testify that the Charter and general principles of EU law
have so far been applied by Croatian courts both as a legal basis and as an interpretative

6 For some lower courts in Croatia, the Simmenthal mandate is a matter of their domestic constitution and
not (exclusively) EU law. For instance, Požega Municipal Court, Decision 4.P-6/2018-19 (2019).

7 See question two. For an elaboration of Croatian constitutional limits to EU integration, see T. Ćapeta and
I. Goldner Lang, ‘Report on Croatia’, in S. Griller (Ed.), Horizon 2020 Project: The Choice for Europe since
Maastricht: Legal Foundations for Fiscal, Economic, and Monetary Integration, forthcoming in 2020.

8 See, most notably, Čakovec Municipal Court, Decision 9P-244/18-12 (2019), and Slavonski Brod Municipal
Court, Decision 5P-175/16-28 (2019), in which first-instance courts disapplied national provisions violating
EU law. Similarly, see Pazin Municipal Court, Decision 28P-1133/2019-16 (2019); Varaždin County Court,
Decision Gž-Ovr-309/2019-2 (2019).

9 Croatian Supreme Court decisions Revt-249/14-2 (2015), Revt-575/16-5 (2017).
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tool, but somewhat rarely and only in vertical situations. Additionally, references to the
Charter and general principles have been rather superficial, without much elaboration or
understanding of the situations in which these sources of EU law are legally binding on
theMember States’ authorities. In some instances, national courts’ reliance on these sources,
however noteworthy, was unnecessary or even plainly incorrect in the context of the
dispute.

Based on publicly available data, we have found no examples of lower national courts
relying on theCharter, either in vertical or horizontal situations. Likewise, only in a couple
of decisions did lower courts invoke general principles of EU law, although not in disputes
between individuals. One such case involved the principle of non-discrimination. The
Municipal Court in Zadar relied on this principle to decide that the termination of the
applicant’s employment contract by a state-owned company amounted to unequal treatment
on grounds of age.10 In another case, the Split County Court mentioned the principle of
legitimate expectations as one of the relevant legal bases for its decision, in addition to the
provisions of national law and the ECHR.11 In both of these examples, relying on general
principles seems rather marginal for the outcome of the case. The same decisions would
have been reached regardless. Moreover, the lower courts failed to elaborate why they
referred to the general principle, or how it supports a domestic norm that seems to be the
‘controlling’ norm in resolving the dispute.

The caselaw of higher national courts contains more instances of reference to the
Charter or general principles, again in vertical situations. The leading example is the
judgment in S. C., demonstrating the willingness of the Croatian SupremeCourt (hereafter
“CSC”) to use these sources of EU law as an interpretative tool, enabling the application
of Croatian legislation in compliance with the acquis.12 The case concerned a Finnish
national who was convicted by the Finnish court of sabotage in attacking the Turkish
Embassy inHelsinki. In 2017, S. C. was arrested inCroatia following a Turkish international
arrest warrant, as the Turkish authorities initiated criminal proceedings against him for
the same event.

The Croatian courts denied S. C.’s extradition to Turkey on the basis of the non bis in
idem principle. The CSC even remarked how courts in other Member States must be
included under the scope of the national legislative term ‘domestic court already convicting
the foreigner’, as a ground to deny extradition.13 Departing from the literal interpretation
of the term in question, the CSC interpreted it in conformity with the principle of
non-discrimination based on nationality, articles 45 (freedom of movement and of

10 Zadar Municipal Court, Decision Pr-96/17 (2018).
11 Split County Court, Decision Gž-Zk-604/2017-2 (2018).
12 CSC Decision II-8 Kr 3/17-4 (2017).
13 Article 35(1)(5) of the Croatian Act on International Legal Assistance in Criminal Matters stipulates that:

‘Extradition is not allowed if there had already been a conviction for the same offence by the domestic court’.
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residence) and 50 (non bis in idem) of the Charter.14 Consistent interpretation was used
to widen the meaning of national law in line with EU law.15 Similarly, the CSC held in F. Y.
that judges deciding on surrendering an EU citizen to a third country are always obliged
to check whether the extradition threatens the guarantee of non-refoulement under article
19 of the Charter.16

TheCroatianHighAdministrative Court showed its own readiness to apply theCharter
in Amhadani.17 The case concerned an Iraqi national who was denied asylum in Croatia.
A Dublin transfer was ordered to Bulgaria, where he had previously applied for asylum,
before arriving in Croatia. In its decision, the High Administrative Court jointly relied on
the Dublin Regulation, the Charter and the ECHR. Having established that conditions in
Bulgarian reception centres were unsatisfactory and continued to worsen, the Court
concluded that a decision to transfer Mr. Ahmadani to Bulgaria without ‘indisputably
established facts about the immediate state in the responsible Member State in respect of
human rights […] may lead to violation of article 3 of the Convention or article 4 of the
Charter’. Consequently, the Court annulled the first-instance decision and mandated the
Ministry of Interior to conduct the renewed proceedings in accordance with the Dublin
Regulation, indirectly referring to article 4 of the Charter.

Finally, the human rights jurisprudence of theCCCprovides several interesting examples
of judicial reliance on the Charter, albeit again not in disputes between individuals. For
instance, the CCC recognised that ‘restricting liberty and forced surrender, which are
inherent in the European Arrest Warrant (hereafter “EAW”), constitute interference with
that person’s right to liberty and hence must be in accordance with article 6 of the Charter,
satisfying the requirements of necessity and proportionality’.18 This suggests that Croatian
courts deciding on the execution of EAW’smust interpret national legislation implementing
the EAW Framework Decision in light of article 6 of the Charter, or even apply that
provision directly.

Another interesting example is the CCC’s incorporation of human dignity under the
Charter in the catalogue of human rights applicable in national constitutional law.19 The
case concerned Paolo Biasiol, seeking compensation of non-material damages for the
alleged violation of his human dignity and reputation. Although the decision formally
relied on article 35 of the Constitution, the Court first acknowledged that ‘by joining the
EU, the Republic of Croatia has accepted the contents of the Charter, whose […] article 1
explicitly provides that “human dignity is inviolable andmust be respected and protected”’;

14 CSC Decision II-8 Kr 3/17-4 (2017), 2-3.
15 See CJEU 6 September 2016, C-182/15, Petruhhin, ECLI:EU:C:2016:630.
16 CSC Decision I-Kž-464/2018-4 (2018), 3-4.
17 High Administrative Court, Decision Usž-1238/16-2 (2016).
18 CCC Decision U-III-351/2014 (2014), 13.1.
19 CCC Decision U-III-1095/2014 (2017).
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and in this way ‘human dignity becomes a component of the human rights catalogue of
the Croatian Constitution’.20 The case did not concern the application of EU law, meaning
that the Charter reference was unnecessary for the decision. Still, the CCC felt inclined to
buttress its reliance on article 35 of the Constitution (understanding ‘dignity’ in its
reputational dimension, as determinative of one’s social status) with an additional reference
to article 1 of the Charter (understanding ‘dignity’ as an inalienable characteristic of every
human being). Through this ‘incorporation’ of the Charter into domestic law, the CCC
(quite likely unintentionally) expanded the scope of its application beyond situations
‘implementing EU law’. The decision, however, remains an isolated incident, lacking
further doctrinal developments.

Question 2

Croatian courts have still no detectable position towards the CJEU’s emergent doctrine
on balancing supremacy with other principles of EU law. Neither the CSC nor the CCC
have yet fully entered into constitutional dialogue or engaged in unilateral doctrinal
developments concerning the limits of the supremacy of EU law as they are balanced
against other principles of EU law itself, let alone further contrasting this emergent
balancing doctrine of the CJEU to domestic constitutional standards. Nonetheless, some
patternsworthmentioning do exist concerning the national position towards the supremacy
of EU law in general terms, established by the CCC and the CSC. These developments will
be analysed in turn.

The first step in defining a national position towards the supremacy of EU law was
made by the CCC in two decisions declaring the unconstitutionality of two questions
proposed for referenda in 2015.21 The first question sought a public vote on prohibiting
outsourcing in the public sector, and the second one on prohibiting concessions for public
services on public roads.

In both cases, the Croatian Parliament, referring the matter to the CCC, considered
that the proposed referenda questions were both unconstitutional and a severe violation
of EU law, more specifically the internal market and competition law. The CCC ultimately
declared both referenda questions incompatible with economic and market freedoms, or
governmental budgetary and legislative powers as they are guaranteed under the Croatian
Constitution.22 However, it made no reference whatsoever to the Parliament’s arguments
on the incompatibility of these questions with EU law.

20 Ibid., 16.
21 CCCdecisionsU-VIIR-1159/2015 (2015) on ‘outsourcing’; andU-VIIR-1158/2015 (2015) on ‘monetisation’.
22 Ibid., 42.2 and 42.3; and 56 and 59, respectively.
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At the very end of the two judgments, the CCC simply declared that ‘it is not necessary
to examine the substantive conformity of the referendum question with EU law because
the Constitution is by its legal force supreme to EU law’.23 Save for the obvious assertion
of constitutional supremacy, the CCC failed to examine the implications of this
proclamation any further, or elaborate on the doctrinal contours of the relationship between
EU law and national constitutional law.

On one hand, this declaration amounts to a mere ‘obiter dictum’.24 It was certainly not
necessary to support the CCC’s reasoning which declared the two referenda questions
unconstitutional. On the other hand, the Parliament’s arguments on violation of EU law
remained unanswered. Ultimately, non-compliance with EU law was avoided, and as the
end result, compatibility with the EU internalmarket was achieved through the application
of purely national constitutional principles. Nonetheless, as noted by Horvat Vuković, a
Croatian constitutional scholar:

such a laconic refusal of supremacy of EU law presents an inadvertent failure of
the Court to clarify the limits of effects of EU law in the context of preserving the
Croatian specific constitutional identity. The basic feature of every dialogue,
including a judicial one, is mutual respect of the interlocutors, thus amore serious
and constructive approach of the [CCC] is expected.25

Indeed, in hindsight, a blanket proclamation of constitutional supremacy seems an
imprudent and doctrinally unsophisticated refusal of supremacy of EU law. Yet, as Ćapeta
accurately noted, the statement must have been placed in the judgment intentionally, with
the most plausible explanation being the CCC deciding:

to engage in the pluralistic game already played by other courts having
constitutional jurisdiction in Europe with the CJEU.… [I]t is to be expected that
in the future the CC will develop a more refined concept, following the positions
of other constitutional courts in Europe, and limiting the supremacy to the crucial
aspects of the Constitution.26

The academic prognoses mostly agree that the CCC will (or should) in time follow a path
similar to other constitutional courts in EU Member States – by further developing limits

23 Ibid., 60 and 45, respectively.
24 Ćapeta, 2020, pp. 16-17.
25 A. Horvat Vuković, ‘Ustavni sud Republike Hrvatske kao “europski” sud i očuvanje nacionalnih standarda

zaštite temeljnih ljudskih prava i sloboda’, Zbornik Pravnog fakulteta u Zagrebu, Vol. 69, No. 2, 2019, p.
262. The authors’ translation.

26 Ćapeta, 2020, p. 17.
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to the supremacy of EU law by reference to the Croatian ‘constitutional identity’.27

Moreover, the CCC has already made initial steps to establish the ‘constitutional identity’
doctrine formatters falling exclusivily within national constitutional purview, whichmeans
that extending its application to matters falling within the scope of EU law should simply
be a matter of time.28

More recent developments in the caselaw indicate the CCC’s position towards the
supremacy of EU law, and its relationship with the national Constitution will indeed
become more layered and refined in the future. The CCC has started to give due account
to the EU acquis, signalling a new line of jurisprudence in which the Court is more inclined
to acknowledge the supremacy (or application) of EU over national law. Specifically, the
Court started to consider compliance with EU law as a precondition of constitutionality,
on the basis of the aforementioned article 145 of the Constitution.

TheOral judgment pioneered in declaring a national court’s decision unconstitutional
for the incorrect application of EU law – annulling a decision on the extradition of a
Turkish national to Turkey, recognised as a refugee in Switzerland (which participates in
the Dublin system).29 Since the case concerns important doctrinal developments of the
principle of mutual trust, it will be analysed in more details in question 3. Yet, certain
aspects of the judgment are worth mentioning in examining the national approach to the
supremacy of EU law.

InOral, violating EU lawwas considered a ground for declaring the extradition decision
unconstitutional, but not the sole ground. The CCC also emphasised how ‘in procedures
where an outcome depends on the correct application of European law, national courts
are bound to protect the participants’ fundamental rights as they are determined in the
Constitution’.30 The Court then announced how ignoring the granting of asylum in
Switzerland, in violation of the EU acquis, resulted in violating the national constitutional
guarantee of non-refoulement.31 The decision indicates how guaranteeing fundamental
rights stemming from the Constitution, in parallel with the application of EU law, is to
remain the Court’s main methodological technique. This might suggest that even the

27 See Ibid; B. Smerdel, ‘In Quest of a Doctrine: Croatian Constitutional Identity in the European Union’,
Zbornik pravnog fakulteta u Zagrebu, Vol. 64, No. 4, 2014, pp. 513-534; A. Horvat Vuković, ‘U ime Ustava
– materijalne granice promjene Ustava’, Zbornik Pravnog fakulteta u Zagrebu, Vol. 65, No. 3-4, 2015, pp.
481-503.

28 The CCC started developing its doctrine on ‘constitutional identity’ (identified as ‘the structural character-
istics of theCroatian constitutional state, including the highest values of the constitutional order’) concerning
the limits of public referenda. See Notification SuS-1/2013 (2013), 5; Decision U-VIIR-164/14 (2014);
Decision U-VIIR-1159/2015 (2015). For more details, see Ćapeta, 2020.

29 CCC Decision U-III-208/2018 (2018), 28. Interestingly, the parties never invoked article 145 of the Consti-
tution – the Court relied on it on its own motion. Previously, only one decision mentioned article 145, but
refused to apply EU law on procedural grounds. See Decision U-I-3685/2015 (2017), 36.4.

30 Decision U-III-208/2018, 26.
31 Ibid., 28.
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correct application of EU law must still be in compliance with the national standards of
fundamental rights protection – hinting at the possibility of a Solange-type review of EU
law in light of the Croatian Constitution.

TheCourt’s later decision on examining the constitutionality of the Public Procurement
Act is indicative to that extent.32 It demonstrates the CCC’s reaction to the CJEU’sMelloni
doctrine, not allowing higher national constitutional standards of fundamental rights
protection as undermining the supremacy of EU law.33

The national legislation in question – providing for one-instance judicial review of
two-instance administrative proceedings on public procurement – was ultimately upheld
as constitutional and in conformity with applicable EU law, including article 47 of the
Charter which, as the CCC noted, guarantees access to an effective judicial remedy, but
does not necessitate several instances of judicial review.34

The CCC, however, clearly emphasised how national measures aligned with EU law
do not necessarily have to comply with the Croatian Constitution. It further noted that
the constitutional right to an appeal guarantees that first-instance (administrative or
judicial) decisions will always be subject to review – and hence insists on a higher standard
than the Charter which provides for no such guarantees.35 The Court then stated how ‘the
very fact a higher standard of an individual’s fundamental rights protection is guaranteed
in the Constitution obliges the CCC to pursue a higher standard’.36

This position, as mentioned, might in principle be seen as pushing back on Melloni.
In practice, however, the CCC avoided a constitutional conflict between different standards
of fundamental rights protection. Interpreted in light of the Charter, which does not
guarantee access to an appeal, the constitutional right was declared as not mandating
several instances of judicial review when an appeal is enabled within the administrative
procedure before accessing a court. In other words, after the principled statement on
upholding the higher national standards, such standards were ultimately interpreted as to
correspond to theCharter, thus not compromising the uniformapplication and effectiveness
of EU law.

A few other recent cases likewise indicate the CCC’s growing tendency to give due
account to the supremacy and effective application of Union law, and request the same
standards from all other national judicial instances. Most recently, a concurring opinion
to one of the Court’s decisions shows quite clearly how obvious non-compliance with EU

32 CCC Decision U-I-2911/2017 (2019).
33 CJEU 26 February 2013, C-399/11, Melloni, ECLI:EU:C:2013:107.
34 The CCC relied on the CJEU caselaw: 28 July 2011, C-69/10,Diouf, ECLI:EU:C:2011:524, and 11 December

2014, C-440/13, Croce Amica, ECLI:EU:C:2014:2435. See Decision U-I-2911/2017, 19.2 and 19.3.
35 Article 18 of the Constitution provides: ‘The right to appeal against individual legal acts made in first-

instance proceedings by courts or other authorised bodies shall be guaranteed’.
36 See Decision U-I-2911/2017, 19.3.
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law – in a situation where parties referred to it, and the court ignored the parties’ requests
to refer a preliminary question to the CJEU, without an explanation – is amongst the
threshold standards for the CCC to determine a violation of the right to a fair trial.37

In contrast to the CCC, the approach of the CSC towards the supremacy of EU law is
less complex and nuanced. Its position was first announced in a highly expected and
important decision on unfair commercial practices related to bank loans in Swiss francs
with variable interest rates, delivered in 2015:

The Republic of Croatia became a member of the EU on 1 July 2013. Ever since,
EU law has formed part of its legal order and must be applied; moreover, it has
supremacy over national law. Such an obligation to apply EU law exists in respect
of all legal relations that are in the scope of application of EU law, and which
have arisen after Croatia became a member of the EU.38

As Ćapeta noted, in this judgment, the CSC quite straightforwardly ‘announced its
willingness not only to directly apply EU law, but also to accord it primacy’ over conflicting
national legislation.39 To that extent, at least in principle, the CSC seems to have fully
accepted the supremacy of EU law.

In its subsequent cases on unfair contractual terms in Swiss franc loans, the CSC
reiterated its initial approach.40 Protecting the collective interests of consumers, the CSC
invoked and relied on CJEU caselaw to interpret national legislation implementing EU
law, ultimately finding how the uniform interpretation of EU and national law supports
the decision to declare null and void unfair terms in consumer contracts.

Question 3

Based on our research, Croatian courts have frequently invoked mutual trust in cases
related to the European Arrest Warrant, but in a rather mechanical fashion, without
explaining the purpose of invoking this concept.41

There are, however, several judgments of higher courts where the principle was either
balanced against other national constitutional guarantees, or used as an interpretative tool
to interpret EU and national law.

37 CCC Decision U-III-673/2018 (2019), Concurring Opinion of Justice Goran Selanec, 38-39.
38 CSC Judgment and Order Revt-249/14-2 (2015), 22. The authors’ translation.
39 Ćapeta, 2020, p. 22.
40 CSC judgments Rev-2245/2017 (2018), Rev-1172/2018-2 (2019).
41 See, for example, CSC decisions Kž-eun-36/2015-4 (2015); Kž-eun-5/2014-4 (2014); Kž-eun-14/2014-4

(2014); Kž-eun-6/2017-4 (2017); Kž-eun-40/2018-4 (2018).
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In Perković, a controversial and media-exposed (pre-Aranyosi)42 decision on the
surrending of a Croatian national and a former chief of the national secret service to
Germany on murder charges, the CCC apparently set the limits of executing the EAW in
national constitutional standards.43 Initially, the EAW was recognised as a legitimate
exception to the constitutional guarantee of prohibiting the extradition of Croatian
nationals, prescribed in article 9 of the Constitution. The CCC nonetheless considered
that even EAW proceedings must be subject to constitutional review. However, because
the EAW is based on mutual trust, such a review remains narrowly curtailed to
constitutionally guaranteed fundamental human rights. In otherwords, theCCCproclaimed
it would continue to balance the execution of the EAWagainst the aforementioned national
constitutional guarantee of prohibiting extradition – and would do so under the standards
of the ‘flagrant denial of fair trial’ or ‘flagrant and obvious arbitrariness’ as determined by
the jurisprudence of the European Court of Human Rights (hereafter “ECtHR”),44 at least
‘until the CJEU eventually sets a different standard’.45

There are a few other notable judgments concerning mutual trust in the EU, as it is
balanced against the concerns of judicial independence in other Member States.

Post-Aryanosi, but prior to LM,46 the High Administrative Court refused to uphold an
appeal against an EAW based on concerns for judicial independence in Latvia (based on
the applicant’s fear to return to his country of origin due to his sexual orientation).47 The
Court reasoned that Latvian legislation was aligned with EU law, while its Constitution
and laws guaranteed judicial independence, the presumption of innocence, and other
elements of a fair trial. It also considered there were no indications that lower standards
would apply to the applicant in criminal proceedings initiated against him on the EAW
charges of embezzlement, fraud and forgery of documents, and that such a procedural
treatment cannot entitle the applicant to international protection or non-refoulement.48

Judicial independence in other Member States was also assessed by the CSC. In A. G.
S., a case equivalent to LM on facts, decided about five months post-LM, the Court
confirmed the execution of an EAW against a Polish citizen under the request of Polish
authorities.49 In deciding on the case, however, the CSC failed to engage in any balancing
exercises of EAW executions against fair trial guarantees of judicial independence

42 CJEU5April 2016, JoinedCasesC-404/15 andC-659/15PPU,Aranyosi andCăldăraru, ECLI:EU:C:2016:198.
43 CCC Decision U-III-351/2014 (2014).
44 ECHtR cases Ahorugeze v Sweden, App. no. 37075/09 (2011), 114-115; and Kononov v Latvia, App. no.

36376/04 (2008).
45 CCC Decision U-III-351/2014 (2014), 11 and 11.1. Referenced in decisions U-III-880/2014 (2014), U-III-

1429/2015 (2015) and U-III-2684/2015 (2015).
46 CJEU 25 July 2018, C-216/18 PPU, LM, ECLI:EU:C:2018:586.
47 High Administrative Court, Decision Usž-1348/2016-2 (2016).
48 Ibid., 2-3.
49 CSC Decision Kž-eun-40/2018-4 (2018).

124

Nika BačiĆ Selanec, Tamara Ćapeta, Iris Goldner Lang and Davor PetriĆ



guaranteed under national constitutional law or CJEU caselaw. Instead, it quite
one-dimensionally declared how the mere fact that article 7 TEU proceedings had been
initiated against Poland for systemic flaws in the judiciary, without a substantive decision
of competent authorities regarding these issues, ‘does notmean such allegations are justified
or established. It therefore cannot be concluded, entirely convincingly and reliably, based
on the aforementioned fact alone, that a fair trial is not ensured and guaranteed by the
Polish judiciary, and hence that there is no rule of law and independence of the judiciary
in Poland’.50 After this statement, the CSC failed to engage in the Aryanosi two-prong
analysis of systemic deficiencies and the existence of a real risk of an individual breach of
the right to an independent tribunal and a fair trial; nor did it recognise the existence of
such jurisprudential developments by the CJEU. The CSC only continued to say how the
applicant’s (individualised) concerns for his ‘personal safety and property’ interests
(mentioning no fair trial concerns) present ‘statements that have not been proven nor
made probable, that is, objectively possible and realistic […] but are obviously subjective
and unfounded, set to prevent the surrender to Polish authorities’.51 On these assumptions,
the CSC concluded there were no legal grounds to refuse executing the EAW.

The final interesting aspect of Croatian jurisprudence on mutual trust isOral, a refugee
extradition case already referred to above.52

In this judgment, the CCC annulled a decision on extraditing a Turkish national and
Kurd back to his country of origin, which issued an international arrest warrant against
him for ‘terrorist activities’ against Turkish unity and territorial integrity. Croatian
authorities arrested Oral while travelling through the country as a tourist on valid travel
documents issued in Switzerland, where he had been granted asylum more than ten years
ago. Although not an EU Member State, Switzerland participates in the Dublin system of
allocation of refugees and is also a signatory of the 1951 Geneva Convention. Despite the
appeals to send Oral back to Switzerland as the state responsible for his international
protection, the Croatian courts followed up on the Turkish arrest warrant. The lower
courts’ decision was ultimately confirmed by the SC, refusing to recognise his asylum
status, ‘as Switzerland is not an EU Member State’. Oral filed a constitutional complaint,
claiming violation of his constitutional and EU law rights to a fair trial and non-refoulement.
The CCC agreed.53

The relevance of the judgment pertains not only to the parallel application of EU and
constitutional rights, or declaring the unconstitutionality of nationalmeasures contravening
the EU acquis, as discussed above. The judgment also uses, quite prudently, the EUprinciple

50 Ibid., 5.
51 Ibid.
52 CCC Decision U-III-208/2018 (2018).
53 The Court determined violation of non-refoulement, fair trial and correct application of EU law under

articles 33.2, 29 and 145 of the Constitution. Ibid., 28.
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of mutual trust as an interpretative tool engaging both with EU and national law. The
Court considered that, because of the duty ofmutual trust, decisions on the non-refoulement
of an asylum seeker from another EU (or EEA) Member State participating in the Dublin
system must be subject to mutual recognition – even if such an obligation has never been
clearly articulated in EU law, or the legislative instruments of the Common European
Asylum System (CEAS). The CCC took a conscious step beyond.

And indeed, the CCC acknowledged that, at the current stage of CEAS development,
therewas no obligation ofmutual recognition of asylumdecisions. It nonetheless considered
that ‘there is an obligation of mutual trust that all the states participating in the Dublin
system, whether EU Member States or third states, respect fundamental rights, including
the Geneva Convention’.54 It also emphasised that mutual trust between Member States
participating in the Dublin system underpins secondary EU asylum legislation and the
entire CEAS.55 Due to mutual trust, the applicant enjoys ‘legally obtained protection’ on
the EU territory based on his asylum status in Switzerland, which the Court considered
particularly relevant concerning the question of his extradition or refoulement to the
country from which he fled and where it was determined he had suffered persecution.
Transferring a third-country national to an EEA country thereforemust have priority over
the extradition to a third country issuing an international arrest warrant.56 For the CCC,
prohibiting the refoulement of an asylum seeker from another Member State stems directly
from national obligations to uphold the EU acquis.

Question 4

The independence of Croatian judiciary was not brought into question as a systemic
problem neither by national courts in other Member States nor by the CJEU. In stark
contrast to this judicial silence, however, stands the popular perception of judicial
independence, which is the lowest in the EU. This trend was not altered with EU
membership.On the contrary, the scepticismofCroatian citizens concerning their judiciary
is rising, as can be read from the latest 2019 Justice Scoreboard.57 These statistics do not
speak in favour of Croatia’s positive contribution to mutual trust in the judiciary in the
EU. At the same time, the government is trying to downplay the significance of these

54 Ibid., 24.
55 Relying on CJEU 21 December 2011, Joined Cases C-411/10 and C-493/10, N.S., ECLI:EU:C:2011:865, and

ECHtR judgments in M.S.S. v Belgium and Greece, App. no. 30696/09, and Tarakhel v Spain, App. no.
29217/12.

56 Decision U-III-208/2018, 23.2 and 25.
57 EU Justice Scoreboard 2019, ec.europa.eu/info/publications/2019-eu-justice-scoreboard-factsheets_en,

visited 4 February 2020. In 2018, 42% of citizens perceived judicial independence in Croatia as very bad
and 34% as fairly bad, placing Croatia the EU’s top.
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figures by claiming that, unlike perception, the real situation is not so problematic. Even
if this is partly true, the figures are indeed worrying.

The negative perception is often boosted by populist parties andmovements. One such
example deserves mention, as it was related to the CJEU’s judgment in Milivojević.58 The
preliminary question referred by a first-instance judge from Rab related to the validity of
loans pegged to foreign currencies (mostly Swiss franc) contracted with foreign credit
institutions. With a view to protect citizens who had entered into such contracts, often
under unfair conditions, in 2017 the Parliament passed an Act providing for retroactive
nullity of such contracts. The CJEU considered the Act contrary to EU law, as it openly
discriminated against credit institutions established in other EU Member States. Both the
Croatian judge who referred the question and the (Croatian) representative of the
Commission arguing the case were accused by certain NGOs to act for the benefit of
financial institutions and contrary to the interests of Croatian citizens.59 Even theCroatian
judge at the CJEU, not sitting in the deciding chamber, came under public attack.60

Furthermore, there is an example of a court from another Member State, Hungary,
declaring that Croatia does not ensure fair trials and, therefore, refused to surrender a
person under the EAW Framework Decision. In this high-profile criminal case, in which
a former Croatian Prime Minister was prosecuted for bribery, charges were also brought
against aHungarian citizenwhose surrenderwas requested by theCroatian court for giving
the bribe. Due to the silence of Hungarian courts regarding the request, the Croatian court
referred to the CJEU. The reference ended with the judgment in AY, in which the CJEU
considered that the Hungarian court was bound to respond to the surrender request, and
that the non bis in idem principle cannot be invoked to deny surrender in the relevant
circumstances.61 Surrender was nonetheless denied on the grounds of double jeopardy,
plainly disregarding the CJEU. The Hungarian court additionally claimed that a fair trial
could not be guaranteed in Croatia, although no systemic deficiencies of judicial
independence were invoked.62 Rather, the claim was that the Hungarian citizen would not
have a fair trial in that particular case, given its context. In support, the Hungarian court
invoked the decision of the CCC from one of the earlier stages of the same case, under
which the Prime Minister was deprived of his right to a fair trial because the judgment by
which he was found guilty was not adequately reasoned.63 The latter decision, heavily

58 CJEU 14 February 2019, C-630/17, Milivojević, ECLI:EU:C:2019:123.
59 See, for example, Sud EU-a donio sramotnu odluku (Glas Slavonije), www.glas-slavonije.hr/390587/1/Sud-

EU-a-donio-sramotnu-odluku, visited 4 February 2020.
60 See theCitizens’ Initiative reaction to an interviewwithCroatianCJEU judge, www.transparency.hr/upload_

data/site_files/demantij-jl_gi.docx, visited 4 February 2020.
61 CJEU 25 July 2018, C-268/17, AY, ECLI:EU:C:2018:602.
62 See Mađarski sud: Hernadi u Hrvatskoj ne bi imao pošteno suđenje (Večernji list), www.vecernji.hr/vijesti/

ma-arski-sud-odbio-je-hrvatski-zahtjev-za-izrucenjem-hernadija-1265547, visited 4 February 2020.
63 CCC Decision U-III-4149/2014 (2015).
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criticised by Croatian academia,64 certainly contributed to the negative perception of the
independence of Croatian judiciary.

A final decision worth noting provides an elaborate understanding of judicial
independence in Croatia, although not in the context of the effective enforcement of EU
law. Striking down provisions of the Judicial Salaries Act for their incompatibility with
the constitutional principles of the rule of law, separation of powers and judicial
independence,65 the CCC emphasised that the realisation of the rule of law, as one of the
highest values of the Croatian constitution, ‘is unimaginable without an independent
judiciary’,66 similarly to CJEU’s views in ASJP.67 The CCC concluded that by delegating
its constitutional power to regulate judicial salaries to the government, the Croatian
Parliament had neglected the fundamental postulates of judicial independence, separation
of powers and institutional balance between the judiciary and the executive branch. The
CCC ruled that the executive’s political interference in the matters of judicial ‘substantive’
independence is ‘objectively unacceptable in a democratic society’.68 All elements of judicial
salariesmust be regulated through ‘the democratic parliamentary procedure’, guaranteeing
‘the stability of the judicial function [and] correct, professional and impartial administration
of justice’.69 This illustrates how the CCC sees political interference with judicial
independence.

Question 5

During the EU accession negotiations, or as a result of harmonisation with the acquis,
various national procedural rules were conformed with the requirements of EU law.
Furthermore, as to our knowledge, there is only one judicial decision where national
procedural rules were adjusted to ensure effective protection under EU law.

64 Z.Đurđević, ‘Nedostatni i irelevantni ustavni razlozi za ukidanje kaznenih presuda po ustavnoj tužbi bivšeg
predsjednika Vlade RH u predmetu “INA MOL”’, Hrvatski ljetopis za kaznene znanosti i praksu, Vol. 25,
No. 2, 2018, pp. 261-302. There were also many reactions in the media. For instance, Cijenjena profesorica
pronašla je uznemirujuće propuste u odluci Ustavnog suda o Sanaderovom slučaju (Telegram),
www.telegram.hr/politika-kriminal/cijenjena-profesorica-pronasla-je-uznemirujuce-propuste-u-odluci-
kojom-je-ustavni-sud-srusio-sanaderovu-presudu/, visited 4 February 2020; Josipović i Đurđević: Ustavni
sud griješio u slučajevima Hypo i INA-MOL (N1), hr.n1info.com/Vijesti/a353774/Josipovic-i-Djurdjevic-
Ustavni-sud-grijesio-u-slucajevima-Hypo-i-INA-MOL.html, visited 4 February 2020.

65 CCCDecisionU-I-4039/2009,U-I-25427/2009,U-I-195/2010 (2014). Referenced inDecisionU-I-7431/2014,
U-II-7432/2014 (2015).

66 CCC Decision U-I-4039/2009, U-I-25427/2009, U-I-195/2010 (2014), 9.1.
67 CJEU 27 February 2018, C-64/16, Associação Sindical dos Juízes Portugueses, ECLI:EU:C:2018:117.
68 CCC Decision U-I-4039/2009, U-I-25427/2009, U-I-195/2010 (2014), 9.1.
69 Ibid.
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The case concerned aCroatian citizenwhose surrender toGermany onmurder charges
was denied in first instance. The murder victim’s widow appeal was initially dismissed for
the lack of procedural legitimation. According to the applicable national legislation, the
right to appeal extended only to the parties in the dispute – the person whose surrender
was requested and the German authorities issuing the EAW, represented by the Croatian
State Attorney. The CSC, however, considered that a literal interpretation of the relevant
Croatian legislation would be contrary to the purpose of EU law on the EAW and the
protection of victims in criminal procedures.70 Invoking its obligation of consistent
interpretation, the CSC granted standing to the murder victim’s widow, demonstrating
its readiness to adjust national procedural rules for the sake of the effectiveness of EU law
(although no CJEU caselaw on effective judicial protection was thereby cited).

Question 6

In six years of EU membership, Croatian courts have already referred questions to the
CJEU nineteen times, demonstrating their willingness to use the preliminary ruling
mechanism. Most cases were referred by first-instance courts, a few by appeal courts.71

However, the CSC or the CCC have not yet used article 267 TFEU procedure.
The judiciary’s learning process is underway – from the early misunderstandings of

the newly joined EU legal system and the purpose of the preliminary ruling mechanism,
to developing domestic remedies in the case of non-referral.

In 2014 and 2015, three courts – the Zagreb County Court,72 the CSC73 and the CCC74

– decided on an EAW surrender request by a German criminal jurisdiction court. The
problem was whether the statute of limitations of criminal prosecution was part of the
verification of double jeopardy, an issue not conclusively resolved at the EU level. In effect,
the question concerned the interpretation of national legislation transposing the EAW
Framework Decision. Yet all three courts refused to refer to the CJEU, claiming that
interpreting Croatian legislation transposing the Framework Decision falls within the
exclusive jurisdiction of Croatian courts.75

Today, the situation has changed. The judiciary has learned that EU law remains
relevant even if transposed into domestic legislation. The CCC has developed caselaw

70 CSC Decision Kž-eun-5/14-4, Kž-eun-14/14-4 (2014), 4.
71 For an overview, see Carević, 2019.
72 Zagreb County Court, Order KV-EUN-2/14 (2014).
73 CSC Order Kž-eun-2/14-5 (2014).
74 CCC Decision U-III-351/2014 (2014).
75 For a more detailed explanation, see T. Ćapeta, ‘Kazneni sudovi i suradnja sa Sudom EU-a u prethodnom

postupku’, Hrvatski ljetopis za kazneno pravo i praksu, Vol. 22, No. 1, 2015, pp. 49-66.
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explaining that the courts of last instance have an obligation to refer in situations such as
the one in the described EAW case, proving remedies against courts which fail to justify
their decisions.

To our knowledge, there have been two cases where courts of last instance refused to
refer, reaching the CCC. In one case, Swiss franc, it was the CSC,76 and in the other,
Alandžak, a county court.77 In these cases, theCCCexplained that a constitutional complaint
can indeed be used as a remedy against the last-instance court’s refusal to refer, as a violation
of a fair trial under article 29(1) of the Constitution. In both cases, the claims of violation
were upheld – not because of the decision not to refer, but rather the courts’ failure to
justify such a decision. QuotingRheinmuhlen,78 the CCC clarified that the decision to refer
belongs to the courts themselves and not to the parties. However, it continued to explain,
citing CILFIT,79 that the courts of last instance are under the obligation to refer unless one
of the reasons explained in theCJEU caselaw relieves themof such an obligation. TheCCC
also relied on the ECtHR caselaw,80 in which such failures of the last-instance courts
amounted to a violation of article 6 ECHR.81 Consistently with the ECtHR, the CCC
explained that its power consists only in controlling whether the courts of last instance
have offered reasons for a refusal to refer, but that it does not have the power to assess
whether the courts have wrongly interpreted EU law.82

It remains an open questionwhether the CCCwill truly refrain from any constitutional
review, or will it rather scrutinise the reasons not to refer and exercise a certain level of
control.

Another interesting aspect of Croatian jurisprudence dealing with the preliminary
ruling mechanism relates to the possibility of lodging an appeal against a decision to refer
– an issue which has never satisfactorily been resolved at the EU level. The relevant cases
also pointed to another possible problem – inconsistent interpretation due to national
legislative provisions guiding the courts in preliminary references.

The case raising these issues once again concerned the EAW.The ZagrebCountyCourt
referred several preliminary questions to the CJEU, staying the criminal proceedings based
on article 18 of the Croatian Criminal Procedure Act introducing the preliminary ruling
mechanism into Croatian criminal procedure.83 Upon appeal, the CSC ordered the County

76 Decision U-III-2521/2015; U-III-2536/2015; U-III-2547/2015; U-III-2565/2015; U-III-2603/2015; U-III-
2604/2015; U-III-2605/2015 (2016).

77 Decision U-III-1966/2016c (2016).
78 Ibid., 11, referring to CJEU, 16 January 1974, C-166/73, Rheinmullen, ECLI:EU:C:1974:3.
79 Ibid., 12, referring to CJEU, 6 October 1982, C-238/81, CILFIT, ECLI:EU:C:1982:335.
80 ECtHR case Dhahbi v Italy, App. no. 17120/09 (2014).
81 Decision U-III-1966/2016c, 8. In Decision U-III-2521/2015, mentioned among the parties’ arguments.
82 Decision U-III-1966/2016c, 14.
83 Article 18 of theCriminal ProcedureAct contains three paragraphs relating to a preliminary ruling. Paragraph

3 is a reflection of the disrection of national courts under article 267, paragraph 2 TFEU; paragraph 4 is a
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Court to proceed with the trial, considering the CJEU’s answer irrelevant for deciding the
case on the merits.84 This decision was criticised by academia (including the authors of
this report) for violating EU law and entering into the jurisdiction reserved for the referring
court and the CJEU.85 TheCounty Court did not continue the proceedings, issuing another
order to stay. The new order was again quashed by the CSC sitting in a slightly different
composition, with similar reasoning.86 Only two months afterwards, the CJEU delivered
its judgment inAY, making theCSC’s order obsolete. TheCJEUwas obviously of a different
opinion concerning the challenge to its jurisdiction.87 Ultimately, as reported above, the
Hungarian court denied the surrender, relying on the argumentswhich theCJEUconsidered
unacceptable.

This case demonstrates the CSC’s willingness to assess the usefulness of preliminary
questions referred by lower courts. Its practice results from textual interpretation of the
aforementioned provision of national legislation incorporating powers and duties of courts
under preliminary rulings into Croatian criminal procedural law. Such interpretation
clearly disregards the purpose and structure of the preliminary ruling procedure. By
allegedly interpreting only the domestic provision, article 18 of the Criminal Procedure
Act, the CSC disregarded the powers and duties bestowed on national courts directly by
article 267 TFEU. This reveals the danger of transposing the preliminary ruling procedure
into domestic legislation.88 In the Croatian legal order, such provisions were, in addition
to the aforementioned Criminal Procedure Act, also introduced into the Civil Procedure
Act89 and theAdministrativeDisputes Act.90 However, the solution adopted in theCriminal
Procedure Act proved to be most intrusive on direct effect and uniform application of

reflection of the obligation to refer, reflecting paragraph 3 of article 267 TFEU;whereas paragraph 5 provides
that the court shall stay proceedings in the event of referral. The first two paragraphs of article 18 predate
EU membership and relate to preliminary questions of a different nature that existed under domestic law.
However, the text of the article makes a link between the two types of preliminary questions by providing
that preliminary questions are those on the answer of which depends the application of criminal law.

84 CSC Decision I-KŽ-Us-102/17-4 (2017).
85 See Profesorica s Pravnog fakulteta u čudu:OdlukaVrhovnog suda u slučaju Ina-Mol protivna je europskom

pravu (Jutarnji list), www.jutarnji.hr/vijesti/hrvatska/profesorica-s-pravnog-fakulteta-u-cudu-odluka-
vrhovnog-suda-u-slucaju-ina-mol-protivna-je-europskom-pravu/6619758/, visited 4 February 2020.

86 CSC Decision I-Kž-Us-4/2018-4 (2018).
87 However, Advocate General Szpunar indeed considered that the question was irrelevant. See his Opinion,

16 May 2018, C-268/17, AY, ECLI:EU:C:2018:317.
88 See T. Ćapeta and T. Petrašević, ‘Kako će hrvatski suci surađivati s Europskim sudom’, Informator, No.

59595, 2011, pp. 1-3, and No. 5960, 2011, p. 5.
89 Article 213(2) of theCivil ProcedureAct. Unlike in theCriminal ProcedureAct, themention of a preliminary

ruling in this act was done in the part of the act that deals with the stay of proceedings, adding that stay
shall be ordered if a court decides to refer to CJEU. In addition, the legislator did not try to reproduce
provisions on the discretion or obligation of national courts as they are provided for in article 267 TFEU.

90 Article 46 of the Administrative Disputes Act. The wording is similar to that in the Civil Procedure Act.
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article 267 TFEU, causing appeals to the Croatian Parliament for a necessary change in
legislation. In the words of Judge Mrčela, deputy president of the CSC:

discretion of lower courts and obligation of the courts of last instances to seek
guidance from theCJEUon thematters of interpretation of EU law exist regardless
of the fact that such an obligation or discretion is or is not envisaged in domestic
procedural codes. That is the reason why it is unnecessary and completely
redundant to rewrite article 267 TFEU in national legislation. If a provision of
national legislation is redundant and irrelevant, or must be disregarded, it is
better not to have it alltogether.91

Question 7

As explained above, the Croatian judiciary is still in its early years of applying EU law. For
this reason, we cannot talk about any new issues or trends on the enforcement EU law
before Croatian courts, but about laying the foundations and about the early construction
of the key EU doctrines in the Croatian legal order. In doing so, the Croatian judiciary is
influenced by today’s EU legal climate and is often following the patterns of some more
experienced Member States, such as Germany.

91 M. Mrčela, ‘The Request for Preliminary Ruling and Practice in the Republic of Croatia’, EU and Member
States – Legal and Economic Issues, Vol. 3, 2019, p. 21.
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Cyprus

Anne Pantazi-Lamprou*

Introduction

I wish to stress out two general remarks from the outset:
First, it should be noted that this report does not purport to give an exhaustive list of

the cases which have been brought before the Cypriot courts and which have raised issues
of EU law. In fact, I opted to report mainly those cases which I had the opportunity to
adjudicate myself, simply because I grasp them, both from a substantive and a procedural
point of view.

Secondly, albeit the General Rapporteur has sought a report on the “trends” and
“noteworthy exceptions”, it is fairer to say that I merely illustrate some “key examples” of
cases where EU law was invoked, either by the parties or by the court at its own motion,
in order to solve the disputes at national level.

Question 1

In response to question 1, I cite notably a civil case, No. 189/2016.
The Claimant raised a claim for compensation on the alternate basis of “breach of

contract and/or damage due to illegal acts and/or negligence”. He pleaded that hewas denied
boarding on a plane of Defendant No.1, when he appeared at the “check in” point at
Larnaca airport on time to fly to Bucharest, on the ground that he did not hold adequate
travel documents. The denial to go on board was allegedly justified on the ground that he
would not be allowed to enter Romania due to the lack of a visa. This “decision” was
communicated to the Claimant by the personnel of the company which was at the time
the designated and exclusive representative of Defendant No. 1 for exercising the travel
documentation control at Larnaca Airport.

In his pleadings, theClaimant invoked explicitlyDecisionNo 565/2014/EU.1 He argued
that, since his stay in Romania would not exceed 90 days, it was adequate for him to travel

* Mrs Anne Pantazi-Lamprou is District Judge in Cyprus. She has been a member of FIDE since 2004 and
Secretary - General of FIDE during the Cypriot Presidency (June 2004 to Nov. 2006).

1 Decision No 565/2014/EU of the European Parliament and of the Council of 15 May 2014 introducing a
simplified regime for the control of persons at the external borders based on the unilateral recognition by
Bulgaria, Croatia, Cyprus and Romania of certain documents as equivalent to their national visas for transit
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thereto merely by presenting a temporary residence permit which was issued to him by
the Cypriot authorities. There was no need to seek an extra visa to be issued by the
Romanian authorities.

During the trial, the Claimant adduced evidence to prove both the fact that he was the
holder of a temporary residence permit in Cyprus and the fact that he sought to issue a
visa via the webpage of the competent Ministry of Romania, and that it was pointed out
to him through that webpage that he was entitled to travel without a visa in reliance upon
Decision No 565/2014/EU.

Hence, the Claimant argued that it was Defendant No 1, through the acts or omissions
of his exclusive representatives at the airport, the person who failed to take into account
the provisions of Decision No 565/2014/EU and who thereby negligently and illegally
denied him the boarding, at a time that he had all adequate travel documents. This
behaviour arguably constituted simultaneously a breach of his contractual right to travel
as per the air ticket he possessed.

On the contrary, DefendantNo. 1 argued in the pleadings that no decisionwas actually
taken by their company or by their representatives, since it was the Romanian authorities
who informed them that he would not be allowed entry on their ground. Furthermore
and/or alternatively, DefendantNo. 1 argued that there could not have been any contractual
relationship between them, because the Claimant had bought the air ticket from a travel
agency on the web rather than directly from them or from their agents and, in any event,
the air carriage is subject to standardized terms which exclude liability of the air carrier
for any inadequacy of the traveller’s entry documents and/or for his non-admission in the
country of destination.

During the trial, no reasoned or written decision of the public authorities of Romania
was adduced in evidence of the Defendant’s argument that they acted in reliance upon a
decision of the public authorities of Romania. The only document adduced was an e-mail
correspondence between the personnel of the exclusive representatives of Defendant No.
1 at Larnaca airport and the corresponding personnel of the same company at Bucharest
airport, mentioning that “they”would not allow him to enter Romania since hewas neither
an EU national, nor a third country national married to an EU national and had not issued
a visa specifically for entering Romania.

It was in view of the above factual and legal background that I have raised, at my own
motion, five preliminary questions, which I considered necessary to be decided by the
Court of Justice of the European Union (hereafter “CJEU”). The preliminary request has
been registered as Case C-584/18, (D. Z. v Blue Air — Airline Management Solutions SRL)
and poses the following questions:

through or intended stays on their territories not exceeding 90 days in any 180-day period and repealing
Decisions No 895/2006/EC and No 582/2008/EC (OJ 2014 L 157, p. 23).
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1. Should Decision No 565/2014/EU be interpreted as producing direct legal effect in the
form, on the one hand, of the right of a third country national without requiring to
have a visa to enter the Member State of destination and, on the other hand, an
obligation on that Member State of destination not to require him to have such a visa
where that national is in possession of a visa or residence permit included in the list of
visas and residence permits recognised on the basis ofDecisionNo 565/2014/EU,which
the Member State of destination has undertaken to apply?

2. Where an air carrier directly and/or through its authorised and designated
representatives at the airport of the Member State of departure denies boarding to a
passenger, giving as its reason that the authorities of the Member State of destination
have refused him entry to that State because he allegedly has no entry visa, can the air
carrier be considered as exercising powers and acting as an emanation of that State,
such that Decision No 565/2014/EU can be cited against it by the passenger concerned
before the courts of the Member State of departure in order to prove that he had a right
of entry without requiring an additional visa and to claim compensation for
infringement of that right and, by extension, of his contract of carriage?

3. Can an air carrier directly and/or through its authorised and designated representatives
rely upon a decision by the authorities of the Member State refusing a third country
national entry to the territory of that State in order to deny that national boarding,
without first issuing and/or giving him a written substantiated decision with respect
to the refusal of entry (see article 14(2) of Regulation (EC) No 2016/399, previously
article 13 of Regulation (EC) No 562/2006, which requires a substantiated decision
stating the reasons for refusal of entry), in order to safeguard respect for the fundamental
rights and, in particular, legal protection of the rights of the passenger concerned (see
article 4 of that Regulation)?

4. Does article 2(j) of Regulation (EC) No 261/2004 mean that cases of denied boarding
are exempt from its scope whenever boarding is denied by decision of the air carrier
due to alleged ‘inadequate travel documentation’? Should it be interpreted to mean
that denied boarding does fall within the scope of the Regulation where a court finds,
based on the particular circumstances of each specific case, that the travel documentation
was adequate and that the denial of boarding was unsubstantiated or unlawful in that
it infringed EU law?

5. Can a passenger be deprived of the right to compensation granted under article 4(3)
of Regulation (EC) No 261/2004 where the air carrier relies upon a clause precluding
or limiting its liability in the event of allegedly inadequate travel documentation, where
such a clause is included in the standard terms, published in advance, governing the
operation of and/or provision of services by the air carrier? Does article 15, read in
combination with article 14, of that Regulation prevent the application of such clauses
precluding and/or refusing the air carrier’s liability?
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It is interesting to note that the Claimant did not explicitly invoke in his pleadings the
right to be compensated on the legal basis of Regulation (EC)No 261/2004. Yet, as I stressed
out in my interim judgment, it is expressly stipulated in section 31 of the Courts Law
No.14/1960 and it flows from Cypriot caselaw, that if a plaintiff pleads all the facts which
could give rise to a particular therapy, the courtsmay attribute him such therapy, regardless
of the fact that he did not claim for that particular therapy. Considering that Regulation
(EC) No 261/2004 is an integral part of Cyprus law and has direct effect, I proceeded with
raising the preliminary questions of interpretation of Regulation (EC) No 261/2004, as
per questions 4 and 5 above. I believe that it is necessary to answer those questions, in
order to be able to decide on the validity of the defence invoked by Defendant No. 1, that
no right to compensation arises in this case because the denial to go on board the plane
was justified for “serious reasons” of “inadequacy of travel documents” and that
standardized terms excluding liability of the air carrier apply.

An oral hearing of the above Case C-584/18 was held at the CJEU on 12 September
2019. AG Giovanni Pitruzzella issued his Opinion on 21 November 2019. An enlightening
judgment was pronounced by the CJEU on 30 April 2020.

Question 2

In response to Question 2, I choose to refer to a civil case I adjudicated in Nicosia District
Court (No. 4602/2014), which arose amid the banking sector crisis in Cyprus. The Plaintiffs
were numerous: the Foundation of Archbishop Makarios C’ and 284 other persons. They
brought their action against public authorities and banks which were involved in the
enforcement of a resolution plan pursuant to national legislative measures to cope with
that unprecedented crisis, including: 1. TheCentral Bank of Cyprus, 2. The Bank of Cyprus
Public Company Ltd, 3. TheRecovery andResolutionAuthority of Cyprus, 4. TheAdvocate
General of the Republic on behalf of the Minister of Finance, 5, A. A. in her capacity as
Special Resolution Authority for Cyprus Popular Bank Public Co. Ltd, and 6. Cyprus
Popular Bank Public Co. Ltd, itself. The Plaintiffs were shareholders in the Bank of Cyprus
(Defendant No. 2), which took all the burden of Cyprus Popular Bank (Defendant No. 6)
as a result of the latter’s resolution. The liabilities transferred from Cyprus Popular Bank
to Bank of Cyprus in the context of the resolution plan were evaluated higher than the
assets transferred to it, hence a Regulatory Administrative Act No. 279/2013 was issued
by the Resolution Authority pursuant to the Resolution of Credit and Other Institutions
Law of 2013 (Law No. 17(I)/2013), stipulating that on 30 July 2013 the Bank of Cyprus
would issue and allot to the Cyprus Popular Bank shares of class A’, equal to a percentage
of 18.056371% of the total shareholding in the Bank of Cyprus, in return to the surplus
value of the assets transferred to the Bank of Cyprus from the former bank.
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The Plaintiffs in the case were greatly concerned about the envisaged consequences of
an extraordinary shareholders’ general meeting which was scheduled to be held in the
Bank of Cyprus on 28 August 2014 with an agenda of increasing the share capital, because
such an extra increase of the total share capital was expected to dilute even further the
value of their shareholding in the company. They, therefore, applied to the Court to seek
interim injunction orders:
– (A) prohibiting or suspending the happening of that extraordinary general meeting·
– (B) prohibiting Defendants No. 5 and 6, jointly or severally or via their employees and

representatives, from using the shareholding of 18.056371% or any part of it and/or from
exercising any right of vote pending the extraordinary general meeting in question·

– (C) prohibiting Defendants No. 2, 5 and 6 from transferring or selling or charging with
any burden the shareholding of 18.056371% or any part thereof,

– until the Civil Action was wholly and finally disposed of by the Court.

In the main action, the Plaintiffs claimed that Law No. 17(I)/2013 and, in turn, Regulatory
Administrative Act 279/2013 were illegal, as they contravened constitutional rights to
property aswell as general principles of company law, demolishing the democratic processes
of a company.

In the urgent procedure for interim injunctions, the Plaintiffs/Applicants pointed out,
inter alia, that Law No. 17(I)/2013 and Act 279/2013 suffered from flagrant illegality, as
they were contravening the Cyprus Constitution and principles of European Company
Law, without deriving any legal basis from any other act of EU law.

Regarding the above argument, I noted that, by the time this Civil Actionwas instituted
in Court, the EU issued a Directive addressed to all its Member States, namely Directive
2014/59/EU.2 Pursuant to article 131 of that EU Directive, its provisions entered into force
on the 1st of July 2014. Furthermore, pursuant to article 130, the deadline for transposing
its provisions into the national legal order of the Member States and for issuing any
regulations and administrative provisions necessary to comply with that Directive was
stipulated to be 31 December 2014. I explained that a directive commences having direct
effect once its transposition deadline expires, and thereafter it can create rights and
obligations to be invoked in national courts by private parties. Since this deadline had not
yet expired, this directive could not, at the time of the trial, have direct effect. Normally,
where no direct effect of a legal provision exists, no issue of supremacy of EU law can be
raised either.

2 Directive 2014/59/EU of the European Parliament and of the Council of 15 May 2014, establishing a
framework for the recovery and resolution of credit institutions and investment firms and amending previous
directives therein mentioned (OJ L 173, 12.6.2014, p. 190–348).
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However, I made it clear that Member States ought to conform to the principles of
sincere cooperation and good faith, laid down in article 4, para. 3, second subparagraph
of the Treaty on European Union, during the whole interval between the date of the
publication of the Directive in the Official Journal of the EU and the date of expiry of its
transposition deadline. Thus, the national courts (as organs of the Member States) owe an
obligation in the sphere of EU law to “facilitate the achievement of the Union’s tasks and
refrain from any measure which could jeopardise the attainment of the Union’s objectives”.

Thus, I explained that under general principles of EULaw and pursuant to the statutory
duties of sincere cooperation and good faith, as a national judge I had a duty to interpret
the procedural and substantive rights of the complainant shareholders in line with the
rules and derogations laid down in that directive, so as not to jeopardise the attainment
of the Union’s objective in ensuring effective and rapid resolution processes to stabilize
the financial standing of the credit institutions. I indicated, in this regard, that Directive
2014/59/EU recognizes the need for respect of shareholder rights, but, exceptionally, when
a resolution plan is put in place, it acknowledges the need to derogate from some EU
Company law Directives.

Ultimately, I pointed out that article 75 of that Directive requires the Member States
to ensure that shareholders and creditors will not incur as a result of the resolution plan,
any greater losses than those they would have incurred in a winding up under normal
insolvency proceedings. Should their losses be greater than that threshold, then the
claimants would be entitled to the payment of the difference from the resolution financing
arrangements. The same test of eligibility for compensation was prescribed by the Cypriot
Legislator in LawNo.17 (I)/2013. Only acts of the ResolutionAuthority whichwere grossly
negligent could have, otherwise, given rise to a claim for compensation. No such evidence
was adduced to prove an arguable case in that regard.

Hence, I held that to the extent that Law No. 17(I)/2013 and Act 279/2013 contained
provisions which had not been more burdensome than those prescribed by Directive
2014/59/EU, those provisions were prima facie valid. Finding them null and void would
create a legal vacuum incompatible with the obligation on the Member State concerned
to adoptmeasures to transposeDirective 2014/59/EU3 and effectively to attain the objectives
of that Directive.

Question 3

In relation to Question 3, I consider worth citing my judgment, dated 28 January 2019, in
regard with Application No. 1/2018 for the extradition of I.P. as per the request of the

3 See CJEU 28 February 2012, C-41/11, Inter-Environnement Wallonie, ECLI:EU:C:2012:103, para. 43 to 56.
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Attorney General of Belarus. This application had as a legal basis the provisions of the Law
onExtraditions of Fugitives (LawNo. 97/1970), as well as the LawRatifying theConvention
between the Republic of Cyprus and the Union of Soviet Socialist Republics for Legal
Cooperation in the field of Civil and Criminal Matters (Law No.172/86).

The facts mentioned in the application were briefly as follows: I.P. arrived at Larnaca
Airport in 2018 fromThessaloniki airport. He had both aGreek identity card and a Russian
passport. During the passport control at Larnaca airport he presented his Greek identity
card. The Cyprus police found his name being mentioned in a Red Alert of INTERPOL
issued by Belarus. There was a warrant of arrest pending against him for allegedly having
committed crimes of fraud, as member of an organised criminal gang, which may entail
a penalty of maximum ten years of imprisonment. His extradition to Belarus was sought
in order to be put to trial for having, allegedly, committed such offences. The othermembers
of the alleged organised gang had already been indicted, convicted and punished in Belarus.
He was the only person missing.

The bilateral convention between Cyprus and the USSR was signed and ratified by the
Republic of Cyprus prior to its accession to the EU. It makes it only necessary to specify
in an application for extradition the full name of the person requested, the crimes for which
he will be tried, any report of damage he had caused by his acts, but no incriminating
evidence needs to be adduced.Hence, the evidence produced inCourt, to prove the validity
of the application, was the absolute minimum necessary in the context of the above
requirements.

However, I.P. did not consent to his extradition.His objectionwas based on the alleged
real risk of not facing a fair trial in Belarus, due to the fact that Belarus does not respect
human rights law and/or because the prosecutors and judges in Belarus are not impartial
and/or because article 106(1) of the Criminal Procedure Act of Belarus encompasses the
principle of prejudice, due to which he would be prejudiced by the earlier findings of fact
of the Criminal Court which condemned his, alleged, accomplices. Therefore, he would
not enjoy an effective right to defence despite his presumption of innocence.

The witnesses from the Cypriot Ministry of Justice who appeared to substantiate the
validity of the extradition application did not look into I.P.’s allegations, because they felt
bound by the principles of comity and mutual trust, as well as by the fact that the Attorney
General of Belarus included in the extradition request a declaration guaranteeing that I.P.
would enjoy the right to a fair trial, in conformity with the rule of law and in respect of
human rights.

In my judgement, I referred to the principle of supremacy of EU law, as elaborated in
the Case 6/64 Costa v ENEL4. I reminded all the parties that the principle of supremacy of
EU law is reflected in articles 1A and 179 of the Constitution of Cyprus as amended on

4 Court of Justice 15 July 1964, 6/64, Costa v ENEL, ECLI:EU:C:1964:66.
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28 July 2006. Thereafter, I explained that, notwithstanding the fact that the abovementioned
bilateral convention with the USSR was signed and ratified by the Republic of Cyprus prior
to its accession of the EU, the principle of supremacy of EU law is still valid over that
bilateral convention to the extent that the latter contravenes with any binding act of EU
law. In that regard:
– I quoted article 351 TFEU.
– I further cited the CJEU’s judgment of 3 September 2008 in joined Cases C-402/05 P

and C-415/05 P Kadi v. Al Barakaat International Foundation5, paras. 283-285, where
it was recalled that an international agreement cannot affect the allocation of powers
fixed by the Treaties or, consequently, the autonomy of the Community legal system,
observance of which is ensured by the Court by virtue of the exclusive jurisdiction
conferred on it by article 220 EC. That the obligations imposed by an international
agreement cannot have the effect of prejudicing the constitutional principles of the EC
Treaty, which include the respect of fundamental rights, in the framework of the
complete system of legal remedies established by the Treaty.

In addition to the above, I quoted article 2, article 3 para. 2, and article 6 of the Treaty of
the European Union, with reference to the values upon which EU is founded and which
the Member States ought to respect at all levels (i.e. by the Executive, the Parliament and
the Courts).

Due to the absence of an international agreement between the European Union and
the third country concerned (i.e. Belarus), regulating the extradition requested, the rules
on extradition fall within the competence of the Member States.6

Yet, I referred to para. 57 of Case C-216/18 PPU7 that in proceedings which lie outside
the scope of Framework Decision 2002/584 and of EU law, the Member States are still
obliged to observe fundamental rights enshrined in the European Convention on Human
Rights (hereafter “ECHR”) or laid down by their national law, including the right to a fair
trial and the guarantees deriving from it. Also, I referred to paras. 43 and 46 where the
CJEU recognised that limitations may be placed on the principles of mutual recognition
andmutual trust ‘in exceptional circumstances’, such as when surrendering a personwould
expose him to a real risk of a flagrant denial of justice.

I indicated that in C-182/15, Petruhhin8, the CJEU decided that there is a two-fold
judicial exercise that needs to be made:

5 CJEU 3 September 2008, C-402/05 and C-415/05, P Kadi v. Al Barakaat International Foundation,
ECLI:EU:C:2008:461.

6 See CJEU 6 September 2016, C-182/15, Petruhhin, ECLI:EU:C:2016:630, para. 26 where the CJEU
acknowledges that.

7 CJEU 25 July 2018, C-216/18 PPU, LM, ECLI:EU:C:2018:586.
8 CJEU 6 September 2016, C-182/15, Petruhhin, ECLI:EU:C:2016:630.
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– As a matter of procedure (see para. 50), effectively, the Court must ensure that the
Member State of which the citizen in question is a national has been informed and,
should that Member State so request, surrender that citizen to it, in accordance with
the provisions of Framework Decision 2002/584, provided that that Member State has
jurisdiction, pursuant to its national law, to prosecute that person for offences
committed outside its national territory.

– As a matter of substance, concerning the operation of the system of justice in the Third
Country issuing the extradition request, the national Court is bound to assess all relevant
information that is objective, reliable, specific and properly updated. It may take into
account, inter alia, judgments of international courts, such as judgments of the European
Court of Human Rights (hereafter “ECtHR”), judgments of courts of the requesting
third State, and also decisions, reports and other documents produced by bodies of the
Council of Europe or under the aegis of the United Nations. The mere existence of
declarations and accession to international treaties guaranteeing respect of fundamental
rights are not themselves sufficient, in principle, to ensure adequate protection against
the risk of ill-treatment, where reliable sources have reported practices manifestly
contrary to the principles of the ECHR.

Having regard to all of the above principles, first, I asked theApplicant (Ministry of Justice)
to furnish my Court with proof of their correspondence with the competent authorities
of Greece, as to whether they wanted my Court to surrender their citizen to Greece, in
order to prosecute him there in relation to the same offences. Evidence was adduced that
the Greek authorities were informed, nevertheless they were not interested in adopting
such procedure.

Secondly, I evaluated all the evidence adduced by the Counsel of I. P., in relation to his
allegations that he would not be given a fair trial in Belarus due to bias of prosecutors and
judges involved and that he would not have an effective right to defence in violation of his
presumption of innocence. I took into account the judgment of the CJEU inCase C-216/18
(PPU)9, paras. 35, 37, 43 and 47-53, 57 and 60, as well as the Opinion of A.G. Melchior
Wathelet, CaseC-310/18 (PPU)10, as regards the notion of impartiality and the presumption
of innocence.

I ended up deciding to reject the extradition application, having taken into account in
their totality the following pieces of evidence:
a. That Belarus is neither a member of the EU nor a member of the Council of Europe

and that, therefore there is not a guarantee of the same level of protection of human

9 CJEU 25 July 2018, C-216/18 (PPU), LM, ECLI:EU:C:2018:586.
10 CJEU 19 September 2018, C-310/18 (PPU), Emil Milev, ECLI:EU:C:2018:645.
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rights as that prescribed by the ECHR and by the Charter of Fundamental Rights of
the EU (hereafter “Charter”).

b. That the European Parliament issued aDecision 2018/2661 on 19April 2018 as regards
the violation of human rights in Belarus.

c. That there has been issued aDecision by theCouncil of the EU concerning the adoption
of restrictive measures vis-à-vis the political regime which violates human rights in
Belarus and against those supporting that regime (hereafter “Decision
2012/642/CFSP).11. The Defence showed that both the complainant company, its
director, as well as that the judges who already tried in Belarus the other members of
the organised gang to which I.P. allegedly participated to commit fraud, were listed as
supporters of that regime.

d. That the prosecution of the case had been assigned toKGBwhich is directly accountable
to the President of Belarus, rather than to be undertaken by an independent prosecution
service. The head of KGB was also within the catalogue of Decision 2012/642/CFSP.

e. That an expert in the Criminal Procedure law of Belarus explained that article 106 can
indeed jeopardise I. P.’s presumption of innocence and his right to have an effective
right to defence.

f. An appeal, filed before the Supreme Court, was finally withdrawn.

Question 4

In relation to Question 4, it is worth mentioning the Supreme Court’s interim judgment
of 16 July 2019 in Joint Appeals No. 177/18, 75/19 and others. The Appellants sought to
overturn the administrative court’s ruling dated 29 March 2019 in the joint actions for
judicial reviewof civil servants against the administrative decisions taken amid the economic
crisis in Cyprus, whereby there had been adopted austerity measures such as a freeze on
incremental pay rises, a 3 % contribution to pensions, and a reduction in civil servants’
pay. By its ruling dated 29 March 2019, the administrative court decided that the
aforementioned measures were in violation of article 23 of the Constitution of Cyprus
regarding the protection of the right to property. As such, the pay reductions were deemed
null and void and the Applicants entitled to compensation, which is a right immediately
effective.

The implications of the administrative court’s judgment could be seriously grave for
the Cypriot economy. Should the administrative court’s ruling be upheld and the affected

11 Decision by theCouncil of the EU (2012/642/CFSP) on 15October.10.2012 (O. J. of EU, 17.10.2012, L.285/1)
concerning the adoption of restrictive measures vis-à-vis the political regime which violates human rights
in Belarus and against those supporting that regime.
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civil servants compensated, it was estimated that a few million euros would have to be paid
retrospectively to the applicants/respondents, plus €200m annually from restoring full
salaries to all civil servants thereafter.

The Attorney General (hereafter “AG”) of Cyprus requested that the appeal be decided by
the plenary of the Supreme Court due to the significance of the matter. The Supreme
Court’s full bench consists of 13 judges. Thereafter, the AG filed a request for the recusal
of severalmembers of the SupremeCourt, including its President. In justifying his request,
the AG said that 6 of the Supreme Court judges had appealed personally against the pay
cuts, while others are married to civil servants who stand to gain from the outcome of the
proceedings. He noted that confidence in the integrity and impartiality of the judicial
system is paramount. He argued that the stake a judge has in a certain case is not neutralised
by the fact that he is part of the full bench. Nor does it matter that Cyprus is a small island.

The Supreme Court rejected the request for recusal. It pointed out that its full bench
does not convene at will, but only rarely to provide a final solution to key constitutional
issues. It argued that on the basis of AG’s request, it would be unable to put together a
seven-member plenum, which is the minimum to constitute a plenary, but not even a
three-member appellate court. To avoid resulting in the non-existence of a plenary, the
Supreme Court considered it justified to apply the doctrine of necessity. It stated that:

“Under the circumstances we judge that our judicial duty comes first and requires
that the exceptionally important and critical cases are judged by the full bench
of the supreme court, in its 13-member line-up”.

The Supreme Court relied, inter alia, on the Bangalore Principles of Judicial Conduct, as
those have been elaborated in the “Commentary on The Bangalore Principles of Judicial
Conduct - September 2007”.

The “Impartiality” of judges is prescribed by Bangalore principle 2.5 in which is stated
as follows:

2.5. A judge shall disqualify himself or herself from participating in any
proceedings in which the judge is unable to decide the matter impartially or in
which it may appear to a reasonable observer that the judge is unable to decide
thematter impartially. Such proceedings include, but are not limited to, instances
where:
a. The judge has actual bias or prejudice concerning a party or personal

knowledge of disputed evidentiary facts concerning the proceedings;
b. The judge previously served as a lawyer or was a material witness in the

matter in controversy; or
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c. The judge, or a member of the judge’s family, has an economic interest in the
outcome of the matter in controversy;
provided that disqualification of a judge shall not be required if no other
tribunal can be constituted to deal with the case or, because of urgent
circumstances, failure to act could lead to a serious miscarriage of justice.

The Supreme Court cited the following passage from the “Commentary on the Bangalore
Principles”:

Doctrine of necessity
100. Extraordinary circumstances may require departure from the principle
discussed above. The doctrine of necessity enables a judge who is otherwise
disqualified to hear and decide a case where failure to do so may result in an
injustice. This may arise where there is no other judge reasonably available who
is not similarly disqualified, or if an adjournment ormistrial will cause extremely
severe hardship, or if a court cannot be constituted to hear and determine the
matter in issue if the judge in question does not sit. Such cases will, of course, be
rare and special. However, they may arise from time to time in final courts, that
have few judges and important constitutional and appellate functions that cannot
be delegated to other judges.

Severe criticismwas exercised, in an article published on 21 July 2019 in the “CyprusMail”
newspaper, by Alper Ali Riza, who is a Queen’s Counsel in the UK and a part-time judge,
about the Supreme Court’s choice to apply the doctrine of necessity in the circumstances
of this case. I quote extracts of the article, as published in that newspaper:

Apparently, the Supreme Court invoked the law of necessity to rule that the full
court could hear the appeal, even if this would be in violation of the most
fundamental principle of justice that requires a trial before an independent and
impartial tribunal.
[…]
The result has been that the doctrine of necessity is practiced in Cyprus as if it
were a natural state of affairs rather than a temporary emergency expedient.
[…]
Under the ECHR the right to an independent and impartial tribunal can only
be derogated from by states in time of war or other public emergency threatening
the life of the nation, and then only to the extent strictly required by the exigencies
of the situation.
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So there is no way a Supreme Court of a state can invoke state necessity that
compromises its independence and impartiality, except in time of war or other
public emergency; obviously none exists in a case where the problem is that a
quorum comprising the full court is mandatory under the constitution and a
number of the judges have a direct financial interest in the outcome.
The issue is procedural and the court always has an inherent power to regulate
its own procedure so as not to prejudice the proper administration of justice. So
judges with such an interest have to recuse themselves in the interests of justice.
Justice trumps all other considerations even if it means that the court would not
be quorate.
[…]
It is normally on international fora that you find quorums of 10 or more judges
and that is because a wide cross-section of judges from different countries is
required to give the court efficacy and lend credence to its authority
internationally. Those considerations do not apply to the Supreme Court of a
small island-state with a population of under a million.
[…]

On the other hand, the Supreme Court of Cyprus justified the departure from the general
rule of “Nemo judex in causa sua” in the name of the doctrine of necessity, by giving
examples of the enforcement of this doctrine in other Common Law jurisdictions, such
as Canada, United States of America, UK and Australia:
a. In the UK (βλ. Dimes v. Grand Junction Canal Co, 10 Eng Rep. 301, 313).
b. In the United States of America (Evans v. Gore 253 U.S. 245 (1920), United States v.

Will 449US 200 (1980), Teris R Ignacio v. Judges of the U.S. Court of Appeals for the
Ninth Circuit, 453, F.3d 1160).

c. In Australia (Ebner v. Official Trustee in Bankruptcy; Cleanae Party Ltd and other v.
ANZBanking Group Ltd (2000)HCA 63, [2001] 2 LRC 369, Dickason v. Edwards (1910)
10 CLR 243, 259, Builders’ Registration Board of Queensland v. Rouber (1983) 58 ALJR
376, 385-6, 392, Laws v. Australian Broadcasting Tribunal (1991) LRC (Const) 848.).

d. In Canada (The Judges v. A.G. of Saskatchewan (1937) 53 TLR, 464).

The Supreme Court referred also to earlier caselaw of the ECtHR, such as:
a. the decision dated 9 January 18, in caseNicholas v. Cyprus, Appl. No. 63246/10, at para.

61: “It cannot be overlooked that Cyprus is a small country, with smaller firms and a
smaller number of judges than larger jurisdictions: therefore, this situation is likely to
arise more often (see, mutandis mutandis, Biagioli v. San Marino (dec.), no. 8162/13,
§102; compare Ramljak, cited above, §39). The Court has observed in its caselaw that
complaints alleging bias should not be capable of paralyzing a defendant State’s legal
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system and that in small jurisdictions, excessively strict standards in respect of such
motions could unduly hamper the administration of justice (A.K. v. Liechtenstein, no.
38191/12, §82, 9 July 2015).”

b. The decision dated 22 September 1994, in case Debled v. Belgium, Appl. No. 13839/88,
at para. 37.

c. The decision dated 9. July 2015 in caseAK v. Liechtenstein, Appl. No. 38191/12, at para.
82: “82. It is true that motions for bias should not be capable of paralysing the defendant
State’s legal system. This aspect bears special importance where courts of last instance
are concerned and where a motion for bias cannot, therefore, be decided upon by the
appeal court. In addition, the Court agrees with the Government’s argument that in
small jurisdictions, excessively strict standards in respect of motions for bias could unduly
hamper the administration of justice.”

What is interesting for the purposes of this Questionnaire, is the fact that the Supreme
Court did not embark upon an exercise of evaluating whether its approach, in deciding
the question of recusal in accordance with the doctrine of necessity, was compatible with
the EU law requirements of effective judicial protection by independent (and, inextricably,
impartial) courts, as laid down by the Grand Chamber of the CJEU in in Case C-64/16,
Associação Sindical dos Juízes Portugueses.12

It ought to be said that the case pending before the Supreme Court did not entail the
enforcement of rights directly derived from EU law, since the salaries and other benefits
at stake were based on national legislation. However, as the Supreme Court itself had
acknowledged in the earlier Case Charalambous v. The Republic of Cyprus,13 (on which
the Administrative Court at first instance relied), the pay cuts had been implemented to
curb the excessive government deficit and to avoid the imminent risk of Council sanctions,
based on article 126(11) TFEU, against Cyprus. It is in this sense that onemight not exclude
totally, in the context of this case, the relevance and applicability of the ratio of Case
C-64/16.

Question 5

In relation to question 5, I refer to Case no. 3945/2010, A. and C. Kokkinou LTD v. Peta
Plastics Limited. I delivered my judgment on 18 March 2016. The Plaintiffs were the
registered proprietor of an industrial design for a pot of patisserie (profiterole). This design

12 CJEU 27 February 2018, C-64/16, Associação Sindical dos Juízes Portugueses, ECLI:EU:C:2018:117.
13 Judgment of 11 June 2014, Case No. 1480/2001, Charalambous v. The Republic of Cyprus.
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was registered pursuant to the Legal Protection of Industrial Designs and Specimens Act
(Law No. 4(I)/2002), as amended.

The Plaintiffs claimed for an injunction preventing theDefendants from violating their
rights deriving from the registered industrial design. The Plaintiffs complained that the
Defendants, whowere previously their service providers in the fabrication of the patisserie
pots based on that registered industrial design, copied the pot in China and reintroduced
a very similar product, at a lower cost, on the Cypriot market, in competition with the
Plaintiffs, thereby infringing the Plaintiffs’ rights.

On the other hand, theDefendants pleaded that the registration of the industrial design
should be invalidated by theCourt, because it did notmeet the requirements for registration
in the first place. They demanded by way of counterclaim an order for invalidation.

Therewas no jurisprudence inCyprus regarding the interpretation of LawNo. 4(I)/2002,
in particular on the issue of whether a third party, who had never objected to the registration
of that design, could have locus standi to claim, in the context of a counterclaim, for the
invalidation of an already registered industrial design.

In my judgment, I made reference to the fact that Law No. 4(I)/2002 was harmonised
with the provisions ofDirective 98/71/EC.14 The preamble of thatDirective explained that,
whereas the EU legislator sought to approximate the design protection laws of theMember
States, it did not consider it necessary to undertake a full scale approximation. Hence, “the
procedural provisions concerning registration, renewal and invalidation of design rights and
provisions concerning the effects of such invalidity” was left up to the Member States to
prescribe them. Only the substantive conditions for registration and the grounds for
invalidation of a registration are uniformly prescribed for allMember States by theDirective.

I pointed out that article 23 of Law No. 4(I)/2002, was intended to be harmonised with
article 11 of the Directive as regards the grounds for invalidity. Whereas only a limited
group of persons have locus standi to demand an invalidation order on the basis of para.
1(a),(c),(d) of article 11, it is clear that no such limit exists as to the persons who may
demand an invalidation order on the basis of para. 1(b) of article 11. This latter paragraph
is transposed in article 23(1)(b) of the corresponding Cypriot law. Hence, I accepted the
Defendants’ argument that, in terms of substantive law, there is nothing to exclude their
locus standi for claiming an invalidation order on grounds such as those stipulated in
article 23(1)(b).

However, Law No. 4(I)/2002 did not prescribe the procedure for obtaining an
invalidation order. This matter was not regulated by the EU Directive either. Thus, I
considered that guidance might be drawn on this matter by how the CJEU interpreted an

14 Directive 98/71/ECof the European Parliament and of theCouncil of 13October 1998 on the legal protection
of designs (OJ L 289, 28.10.1998, p. 28-35).
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equivalent issue in terms of the provisions of Regulation (EC)No 6/2002.15 More specifically,
I paid regard to the provisions of article 85 of that Regulation, where it is stated that, in
proceedings in respect of an infringement action of a registered Community design, the
Community design court shall treat the Community design as valid and validity may be
challenged only with a counterclaim for a declaration of invalidity.

Correspondingly, I referred to the Court’s Judgment of 16 February 2012 in Case
C-488/10, Celaya Emparanza y Galdos Internacional,16 paras. 47 and 48, where it was held
that it is possible for Community design courts to hear counterclaims for a declaration of
invalidity of a registeredCommunity design raised in connectionwith infringement actions.

I further cited paras. 41 to 44 which explain why the earlier registration of a design
does not bar the locus standi of a “third party” who is a defendant in a case of infringement
of that design from counterclaiming that it ought to be declared invalid. The procedure
for the registration of Community designs, which is governed by articles 45 to 48 of the
regulation, is essentially a formal, expeditious check, which, as indicated in recital 18 of
the preamble to the Regulation, does not require any substantive examination as to
compliance with the requirements for protection prior to registration.

Finally, I referred to the interpretation that the CJEU gave in para. 52 to the term “third
party”. In a dispute relating to infringement of the exclusive right conferred by a registered
Community design, the right to prevent use by third parties of the design extends to any
third party who uses a design that does not produce on informed users a different overall
impression. Thus, I showed that the ambit of that term can be so wide, as not to exclude
persons in a situation equivalent to that of the Defendants.

Question 6

In general, in those cases that the SupremeCourt refused tomake a request for a preliminary
ruling, it justified its stance in conformity with the criteria laid down by theCJEU as regards
the admissibility of preliminary requests.

I am not aware of any civil action pending against the Republic of Cyprus for the
Supreme Court’s failure or omission to refer a matter to the CJEU for a preliminary ruling.

15 Regulation (EC) No 6/2002 of 12 December 2001 on Community designs (O.J. L 003, 05.1.2002, p.1).
16 CJEU 16 February 2012, C-488/10, Celaya Emparanza y Galdos Internacional, ECLI:EU:C:2012:88.
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Question 7

By way of concluding this national report, I wish to testify how important it is for the
national courts to be continuously eager to keep in pace with the developing caselaw of
the CJEU.

While I was due to deliver my judgment on 25 January 2019 in a criminal procedure
instituted against a Cypriot who resisted paying communal taxes for the local cemetery,
albeit hewas habitually residing in that community, on the defence that he is not a Christian
Orthodox but an agnostic who opts for incineration and who has already concluded a
contract of incineration with a Bulgarian company since such a service is not offered in
Cyprus at the local cemetery, I became aware of theGrandChamber’s decision of 22 January
2019 in Case C-193/17, Cresco Investigation, GmbH v Markus Achatzi,17 and I benefited
from quoting para. 58,

“It is established that freedom of religion is one of the fundamental rights and
freedoms recognised by EU law and that the term ‘religion’ must be understood,
in that regard, as covering both the forum internum, that is the fact of having a
belief, and the forum externum, that is the manifestation of religious faith in
public”,

and I relieved the Accused from the compulsory taxes, following the rational in para. 80,
that

“a national court must set aside any discriminatory provision of national law,
without having to request or await its prior removal by the legislature”, “regardless
of whether or not the national court has been granted competence under national
law to do so”.

Similarly, while my colleague in the Larnaca District Court was faced with an application
to execute EAW 24/2018, it decided on 25 January 2018 to make a preliminary reference
to the CJEU to ask whether the prosecution service of Hamburg can be considered as a
“judicial authority” within the meaning of article 6, para. 1 of the Framework Decision of
13 June 2012 as regards the issue of European Arrest Warrants. Almost concurrently, on
5 February 2019 a similar preliminary reference was made to the CJEU by the High Court
of Ireland in Case C-82/19, PI.18 On 24 May 2019 the Larnaca District Court was faced
with another EAW No. 2/2019 issued by a German prosecution authority and was ready

17 CJEU 22 January 2019, Cresco Investigation GmbH v Markus Achatzi, ECLI:EU:C:2019:43.
18 CJEU 27 May 2019, C-508/18 and C-82/19 PPU, PI, ECLI:EU:C:2019:456.
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to refer again to the CJEU, but the matter was solved when on 27 May 2019 the CJEU
delivered its judgment in Case C-82/19.
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Czech Republic

Václav Stehlík, David Sehnálek and Ondrej Hamuľák*

Question 1

First of all the Czech law is open to international law. In general, international treaties are
part of the Czech legal order andCzech courts are obliged to apply themdirectly as superior
to ordinary statutes. The Constitution also enables Czech authorities to transfer certain
powers to international organisations and, finally, according to the Constitution, the Czech
Republic is obliged to comply with its obligations under international law. From this point
of view, direct application of “external law”, is not a problem for Czech courts and
authorities in terms of legal theory; to conclude this short introductory part - this fact is
positively reflected, inter alia, in the way the courts approach EU law.

Furthermore, it should be emphasised that the Constitution does not contain any
special provision explicitly addressing the principles of application of EU law. Therefore,
the general rules laid down in relation to international law serve as a basis in this respect.
Rules for the application of EU law are thus derived from articles 10, 10a and 1 of the
Constitution. The professional public has initiated an academic debate to decide which of
the above provisions serve(s) as the real basis for the application of EU law to – and, hence,
its direct effect on – Czech law. However, from a purely practical point of view and with
all due respect to the authors involved, said debate is not truly important. The direct effect
of EU law is generally recognised and, in practice, its application does not cause any
difficulties to Czech courts and authorities in terms of legal theory.

The absence of a specific constitutional rule in the Constitution is ultimately beneficial
in relation to the rules of application of EU law, as established by the Court of Justice of
the European Union (hereafter “CJEU”). The direct effect is thus naturally recognised not
just in case of the regulations, Treaty of the European Union (hereafter “TEU”) and the
Treaty of the Functioning of the European Union (hereafter “TFEU”), but also in case of
directives, subject to fulfilment of special conditions set by the CJEU. The EU Charter of
Fundamental Rights (hereafter “Charter”) and general legal principles constitute no

* Václav Stehlík,Department of International andEuropean Law, Faculty of Law, PalackýUniversityOlomouc;
David Sehnálek, Department of International and European Law, Faculty of Law, Masaryk University in
Brno;OndrejHamuľákDepartment of International andEuropean Law, Faculty of Law, PalackýUniversity
Olomouc.
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exception. Consequently, the openness to international law also extends to EU law and its
application.1

If any problem occurs, it is of factual nature. This means that problems may arise not
due to unwillingness of Czech courts and authorities to apply EU law, but rather due to
their lack of (comprehensive) knowledge thereof. It is not unusual that the highest-instance
(and thus the best informed) courts rule based on national law although the case should
have been settled under EU law according to the rules of application of EU law.2 However,
this is rather understandable – the solution is usually sought in closer, as a matter of fact,
more accessible and, most importantly, better-known provisions, i.e. Czech law.3

Parties to court and administrative proceedings occasionally use the opposite approach.
EU law is overused and it is also used as an argument even in cases where, in fact, there is
– or should be – no place for it at all.4 This is understandable, too, since the parties and
their legal representatives are motivated by the effort to support their assertions and
conclusions with as many arguments as possible.

Various approaches to EU law can be found in the caselaw established byCzech courts.
EU law is thus usually applied directly:
1. instead of a Czech regulation; or in a way
2. excluding the application of a Czech statute, without being applied directly; and,

furthermore, in a way
3. affecting the interpretation of Czech statutes.5

1 The Constitutional Court enforces the application of EU law, inter alia, on the basis of Czech constitutional
law. Cf. the decision of the CCC II.ÚS 2463/12 of 24 June 2014: “The application of Community law falls
within the competence of common courts, which are obliged, based on the Constitution (Art. 1 (2) and Art.
95 (1) in conjunction with Article 10a of the Constitution), to proceed, in this connection, in line with the
principle of loyalty pursuant to Article 10 of TEC according to the Community principles and rules.”

2 Formany examples of such judicialmalpractice seeV. Stehlík, O.Hamuľák, J. Jirásek,H. Bončková,Helena,
M. Petr, Unijní právo před českými soudy, Praha, Leges, 2014.

3 Those cases where the Charter should have been applied represent from the perspective of the EU law its
breach. However, from amaterial point of view no breach usually occurs as the necessary level of protection
is de facto secured through the Czech law. See decision of the CCC, IV. ÚS 2370/15 of 14 June 2016,
ECLI:CZ:US:2016:4.US.2370.15.1. See alsoM. Svobodová, Působnost Listiny základních práv EU v kontextu
judikatury Ústavního soudu ČR, Acta Universitatis Carolinae, No. 4, 2018, p. 62; or O. Hamuľák; Listina
základních práv Evropské unie jako okolí ústavního pořádku České republiky; Acta Iuridica Olomucensia,
2015, Vol. 10, No. 3, p. 7–30.

4 See, e.g., arguments based on the Charter presented in a dispute concerning taxation of electricity produced
from solar radiation. The SupremeAdministrativeCourt concluded that the tax in questionwas not regulated
in EU law and refused to apply the Charter. Judgment of the SAC of 14 August 2014, 9 Afs 141/2013 – 39.

5 Including the constitutional and human-rights regulations – see, e.g., the decision of the CCC of
26 November 2008, PI.ÚS 19/08 ECLI:CZ:US:2008:Pl.US.19.08.1.
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4. EU law is often used as a basis for subsidiary arguments when interpreting and applying
national law, even in areas that do not fall within the scope of EU law and competence
of the European Union.6

It goes without saying that EU law may be applied by Czech courts either at the request
of a party to the proceedings, or ex officio by the court even without a corresponding
motion having been filed by any of the parties. It can be applied to horizontal relationships,7

vis-à-vis the State as well as to the detriment of an individual.8

The aforementioned general considerations also fully apply to arguments based on the
Charter (which are currently prevailing) and, earlier, to arguments based on general legal
principles, as defined by theCJEUbefore theCharter became legally binding. The respective
significant cases are demonstrated for each situation above in the footnotes.

Consequently, if the wording of question 1 focuses specifically on the Charter and
general legal principles, which may indicate a possible special approach to these sources
of EU law, nothing that would confirm the existence of such a special approach can be
observed in the actual application of law by Czech courts.

From the legal point of view, the status of the Charter and general legal principles in
Czech law have not been fully clarified, yet. In practice, the answer on this question is not
important from the perspective of common courts as they make their decisions, as
mentioned above, under both the Czech and EU law, including the Charter. Nonetheless,
it is crucial for the Czech Constitutional Court (hereafter “CCC”).

In essence, the problem deals with the question whether the Charter constitutes a part
of the constitutional order of the Czech Republic, or if it is just a mere “ordinary law”. If

6 Cf., e.g., the decision of the CCC III. ÚS 3289/14 of 10 May 2017, ECLI:CZ:US:2017:3.US.3289.14.1, con-
cerning a dispute between third-country nationals who had been detained in the Czech Republic when
migrating from Hungary to Germany, on the one hand, and the Police of the Czech Republic that made
the decision to detain them, on the other hand. Although the Judgment states that the Charter also
“emphasises the principles of necessity and proportionality”, those principles are not further applied therein.
The decision was made on the basis of the Charter (of Fundamental Rights and Freedoms) of the Czech
Republic and international treaties.

7 See the arguments based on the Charter presented in a consumer dispute in relation to determination of
costs of the court proceedings. Decision of the CCC I. ÚS 1844/17 of 27 November 2017,
ECLI:CZ:US:2017:1.US.1844.17.1.

8 As a quaint – but, in view of the merits of the case, understandable – example of application of the Charter
to the detriment of an individual, we can mention a decision rendered by the SAC in an asylum case. An
individual lodged an application for international protection in the Czech Republic, although the first EU
country the respective individual had entered was actually Romania. The Charter was used as an argument
to guarantee the same or comparable level of protection of the rights of the individual throughout the EU,
i.e. against the individual. The SAC stated that if the individual sought protection in another country instead
of the first one, his motives could be different from those recognised by asylum law. Thus, his application
was denied as the Charter guarantees same level of protection in every EU country. Cf. the decision rendered
by the SAC on 29 April 2019, 17 A 65/2019.
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the Charter was understood by the CCC as part of the Czech constitutional order, it could
serve as a reference framework for review of the constitutional compliance of Czech law
and procedures applied by Czech authorities.

According to the recent caselaw of the CCC, the Charter does not enjoy such a status
within Czech constitutional law.9 However, the CCC found compliance of the Charter,
with the Czech standard of human rights protection. The CCC also accepted the principle
formulated earlier by the CJEU with respect to effects of the Charter on Czech law.10 In
practice, this approach means that, firstly, the CCC requires that Czech law should be
interpreted consistently with the Charter. Secondly, the CCC considers a situation where
a common court fails to consider the application – or substantiate the non-application –
of provisions of EU law, including the Charter, as a potential violation of the right to a fair
trial protected by theCharter of Fundamental Rights and Freedoms of theCzechRepublic.11

In this way, the application of the Charter and, consequently, of entire EU law, is ensured,
in practice, within the scope envisaged both by EU law and caselaw of the CJEU.

Question 2

A. The general relationship between the Czech law and EU law, focusing
on the principle of primacy

It has already been stated in question 1 that the Czech Constitution does not contain any
explicit provisions regulating the principles of application of EU law in the Czech Republic.
This fact has two consequences: first, the Constitution leaves room for interpretation
according to which these principles, including the principle of primacy, may be defined
by EU law; second, this set-up allows the CCC to approach EU law within the limits set
by the Czech constitutional order.

However, such an approach constitutes ultimately an obstacle to the full application
of the principle of primacy in way the principle was created by the CJEU in its decisions.
Nevertheless, it should also be noted that this fact is relativized by actual practice of Czech
courts. Despite the general reservations, the CCC strives to complywith EU law. Therefore,

9 In its decision IV.ÚS 3756/16 of 19 April 2018, the CCC stated: “The Constitutional Court does not share
the complainant’s opinion according to which ‘the Charter of Fundamental Rights of the European Union,
which is [allegedly] part of the constitutional order and [allegedly] applies to the legal relationship in question,
should also serve as a reference framework for the review of the constitutional compliance’.”

10 “If EU law applies, the Charter applies”. See above the Judgment rendered in proceedings I.ÚS 1844/17.
11 Constitutional act No. 2/1993 Coll. as amended by constitutional act No. 162/1998 Coll. Charter of Funda-

mental Rights and Freedoms of the Czech Republic.
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a consensual solution has been sought instead of dwelling on differences. The case described
in the second part of this answer is a rare exception.

The Czech CCC has addressed the primacy of EU law in a number of decisions.12 The
first of them was the Sugar Quotas decision in 2016,13 which concerned the distribution
of production quotas for this commodity. The core of the legal problem consisted in the
question of whether and towhat extent Czech laws implementing EU lawmay be reviewed
by the Czech courts in general and the CCC specifically. In that decision, the CCC (1)
rejected its competence to review the validity of EU laws; (2) confirmed the approach
according to which EU law had primacy over Czech law; (3) added that a number of other
supreme/highest courts of other Member States were acknowledging the primacy of EU
law on a conditional basis. The principle of primacy is limited by the principle of a
democratic state governed by the rule of law, and the area of protection of fundamental
rights and freedoms and (4) stated that the principle of primacy could only be accepted if
the very basis of the material rule of law14 and state sovereignty of the Czech Republic were
not jeopardised.

The practical consequences of the Sugar Quotas decision consist in the fact that the
assessment of the compliance of national law with EU law is decentralised in the Czech
Republic. It is performed by common courts, rather than the CCC.15 In this respect, the
practice is fully in accordance with the caselaw of the CJEU concerning the principle of
primacy. In general, it is true that Czech constitutional law is no reference criterion for
assessing the constitutionality of EU law.

However, the above mentioned is not completely true. Under certain circumstances,
the compliance of Czech law with EU law can also be assessed by the CCC indeed. In such
a case, the reference criterion is the Constitution, which, however, should be interpreted
in a manner corresponding to EU law and interpretation of EU law by the CJEU.16 This
means, in fact, that in terms of EU law (rather than national law), the Court acts as a
common court.

The judgment titled as the European Arrest Warrant has been yet another important
decision in 2006.17 The core of the problem consisted in the fact that the Czech Charter of
Fundamental Rights and Freedoms clearly and unconditionally stipulates that a citizen

12 For an in-depth analysis of the jurisprudence of the CCC published in English language see O. Hamuľák,
National Sovereignty in the European Union, Cham, Springer, 2016, p. 67 -71.

13 Decision of the CCC Pl. ÚS 50/2004 of 8 March 2006, ECLI:CZ:US:2006:Pl.US.50.04.
14 The exact definition of this term is problematic. The definition of the “material core” of the Constitution

is provided by the decision of the CCC Pl. ÚS 27/09 of 10 September 2009, ECLI:CZ:US:2009:Pl.US.27.09.1,
and its analysis goes far beyond the scope of this publication.

15 Decision of the CCCPl. ÚS 19/04 of 21 February 2006.The nature of golden shares. ECLI:CZ:US:2006:Pl.US.
19.04.

16 See Decision the of CCC Pl. ÚS 36/05 of 16 January 2007, ECLI:CZ:US:2007:Pl.US.36.05.1.
17 Decision of the CCC Pl. ÚS 66/2004 of 3 May 2006, ECLI:CZ:US:2006:Pl.US.66.04.
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must not be forced to leave his or her homeland; the European Arrest Warrant, however,
concerns the extradition of a citizen to a foreign country. In the cited decision, the CCC
confirmed that the primacy of EU law was not absolute, but it was permissible only as long
as it did not compromise the basis of the material rule of law. However, the CCC
simultaneously stated that

if the national methodology of interpretation allows several interpretations of
the Constitution, and only some of them lead to fulfilling the obligation assumed
by the Czech Republic in connection with its membership in the EU, such
interpretation must be selected that is conducive to the fulfilment of that
obligation, rather than an interpretation that prevents such fulfilment.18

If such interpretation is impossible, compliance can only be ensured by amending the
Constitution, but only if such an amendment respects the essential elements of a democratic
state governed by the rule of law.19

It must be emphasised that while the said decision contains a reservation against
primacy, it is highly pro-European. It is also interpreted as such in the Czech literature.
The decision is thus also understood as adopting a more outgoing approach to EU law
and the principle of primacy than the previous Sugar Quotas decision.

Another important decision rendered by the CCC concerning the principle of primacy
was, inter alia, the Lisbon I decision.20 Said decision concerned the assessment of compliance
of the Lisbon Treaty with the Czech constitutional order. In the section concerning the
primacy of EU law, the CCC summarised its previous decisions on Sugar quotas and the
European Arrest Warrant, also pointed out the German decisions Solange I and II and
Maastricht, and concluded as follows:
– First, the CCC acknowledged the efficacy of the EU institutional framework in ensuring

control of the scope of exercise of delegated powers. However, the CCC did maintain
a reservation of possible changes if the framework proved to be demonstrably inefficient
in the future.

– Second, as regards the assessment of conformity with the material core of the
Constitution, not only are decisive the text and contents of EU law, but also its future
application.

– Third, the CCC stated that it had the competence to examine whether any act of the
EU bodies had deviated from the powers delegated by the Czech Republic to the
European Union pursuant to Article 10a of the Constitution. However, the CCC

18 Decision of the CCC Pl. ÚS 66/2004 of 3 May 2006, ECLI:CZ:US:2006:Pl.US.66.04, par. 83.
19 Ibidem, par. 82.
20 Decision of the CCC I. Pl. ÚS 19/08 of 26 November 2008, ECLI:CZ:US:2008:Pl.US.19.08.1.
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assumes that such a situation may occur in rare and exceptional cases only; such cases
could include, without limitation, dismissing the value identity or exceeding the scope
of delegated powers.21

– Finally, it is also necessary to mention the judgment titled as Lisbon II,22 which was
also concerned with the possibility of entering into the Lisbon Treaty. In relation to
the principle of primacy, the judgment confirmed the existing approach. At the same
time, the CCC supported the conclusions expressed in the Lisbon I decision concerning
the scope of review of whether EU law is in conformity with Czech laws. A distinction
was made between two situations. First, it is generally true that priority application of
EU law is limited by the material core of the Constitution. Second, in the event of a
preliminary review of international treaties that are not binding on the Czech Republic
yet, as the Czech Republic is yet to enter into such treaties, the limits of the review are
imposed not only by the core of the Constitution, but by the constitutional order in its
entirety.23

In view of the above, it is true that the general approach of the CCC to the principle of
primacy seems to be conditional on the surface but is in fact far-reaching. This principle
is, de facto, acknowledged by the Court. Other supreme courts (i.e. the Supreme
Administrative Court (hereafter “SAC”) and the SupremeCourt), as well as lower-instance
courts, fully and naturally accept the principle of primacy and respect it in their practice.
Partial shortcomings are remediedwithin themulti-tier system of review. As already stated
in question 1, the CCC also enforces proper application of EU law by means of Czech
constitutional law.

B. Exceptional case contradicting the principle of primacy

The judgment rendered by the CCC under the title Czechoslovak Pensions is completely
different from the above mentioned decisions, however it does not represent any new
trend. This judgment was the result of a series of litigations instigated by many different
plaintiffs and resolved by various courts. The facts of the case had important things in
common. The facts of the case are also essential for understanding the exceptional nature
of this decision and, therefore, will be described in more detail than in the decisions
mentioned above.

21 Ibidem, par. 120.
22 Decision of the CCC Pl. ÚS 29/09 of 3 November 2009, ECLI:CZ:US:2009:Pl.US.29.09.3.
23 Par. 172.
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As theCzechoslovak Federation broke up in 1993, until then the joint pension schemes
were split.24 Citizens of both successor countries had to be assigned to one of the successor
schemes. Employeeswere assigned to the competent national social security administration
based on their employer’s registered office as of 31 December 1992. This criterion was
fully appropriate in the vast majority of cases.

Nonetheless, in certain cases, Czech nationals physically living and working basically
exclusively in the Czech Republic were included in the Slovak successor scheme. This could
easily be the case as some federal employers were employing employees in one of the
independent republics to be and had their registered office in the other republic. The
international treaty concluded between theCzechRepublic and Slovakia did not specifically
foresee that situation.

As a result of the different economic development of the two successor countries, as
well as the different setting of each pension scheme, the amount of pension provided by
each successor country was in certain cases substantially different. Therefore, the Czech
Republic decided to provide its citizens with a compensation allowance to compensate for
the lower Slovak pension and, thus, to reach an amount that would hypothetically be
assessed for the affected citizen in the Czech Republic.

Since the right to pension security is guaranteed by the Constitution and since all the
Czech nationals contributed to the same (joint) security scheme until the break-up of the
federation, the CCC believes that any subsequent unequal treatment of such citizens is
unconstitutional. The compensation allowance was thus inferred from a constitutional
basis.

However, the legal problem was that such compensation allowance was to be provided
to Czech nationals only. Nevertheless, the issue became evident only after the accession
to the EU, as the EU co-ordinates the area of social security by its own legislation which,
of course, strictly prohibits discrimination based on nationality.

It should also be emphasised that the other bodies of the Czech public administration
did not share the CCC’s willingness to grant the compensation allowance. There were
several reasons for this. The most important reasons included the tight budget and lack
of funds on the part of the State, as well as the awareness of possible non-compliance with
EU law.

The situation led to a request for a preliminary ruling from the CJEU in the Landtová
case. The CJEU subsequently ruled25 that the compensation allowance was discriminatory

24 The conditions for such a split were set by theAgreement between theCzech and SlovakRepublics concerning
social security.

25 CJEU 22 June 2011, C-399/09, Marie Landtová v the Czech Social Security Administration,
ECLI:EU:C:2011:415.
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and, as such, at variance with EU law. Therefore it should be provided based on both the
criteria of Czech citizenship and permanent residence in the Czech Republic.

Based on this decision of the CJEU, the Czech bodies of public administration got hold
of a forceful argument for subsequent non-granting and non-provision of compensation
allowance, as the only conceivable alternativewould be a provision on a non-discriminatory
basis, i.e. also to Slovak citizens. However, such generosity would unbearably burden the
already tight State budget.

Nevertheless, the affected individuals pursued with their disputes and continued to
claim the allowance. Since common courts respected the decision of the CJEU in the
Landtová case, there was only one way to review the case. This was a constitutional
complaint lodged with the CCC.

Subsequently, in its Slovak Pensions XVII decision,26 the CCC decided that:

In the Constitutional Court’s opinion, a period of employment with an employer
with its registered office in the present-day Slovak Republic during the existence
of the Czechoslovak State cannot be retroactively considered to be a period of
employment abroad. The Court further stated that “Failure to distinguish the
legal relationships arising from the dissolution of a State with a uniform social
security scheme from the legal relationships arising for social security from the
freemovement of persons in the EuropeanCommunities, or the EuropeanUnion,
is a failure to respect European history, it is comparing things that are not
comparable”.

By doing so, the CCC denied the existence of a foreign element that is a precondition for
applying the EU Regulation on the co-ordination of the social security scheme. The CCC
thus excluded the application of that Regulation, although it was clear from the decision
in the Landtová case that the CJEU does consider the matter at hand and the issue of EU
law to fall within the scope of the Regulation.

In relation to the concept of primacy of EU law, we must highlight the following
statement made by the CCC in the Czechoslovak Pensions judgment:

Due to the foregoing, European law […]cannot be applied to claims of citizens
of the Czech Republic arising from social security until 31 December 1992…, we
cannot do otherwise than state, in connection with the effects of ECJ judgment
of 22 June 2011, C-399/09 on analogous cases, that in that case there were excesses
on the part of a European Union body, that a situation occurred in which an act
by an EU body exceeded the powers delegated by the Czech Republic to the

26 Decision of the CCC Pl. ÚS 5/12 of 31 January 2012, ECLI:CZ:US:2012:Pl.US.5.12.1.
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European Union under Article 10a of the Constitution; this exceeded the scope
of the delegated powers, and was ultra vires.

Consequently, EU law was disapplied on the basis of the argument of exceeding the scope
of delegated powers. In the wake of that judgment, the SAC referred a new preliminary
question to theCJEU in a following case.27 The objectivewas to achieve conformity between
the decision of the CJEU in the Landtová case and the judgment of the CCC in the case of
Czechoslovak pensions. However, since the action that had initiated proceedings in that
particular case was withdrawn, no solution has been found to date. The reasons for the
provision of a compensation allowance de facto ceased to exist as the economic situation
in Slovakia improved. Therefore, the issue of conflicting opinions between the two courts
continues to exist in a latent form.28

Question 3

The so called ‘balancing doctrine’, as a departure from the traditional constitutional concept
of mutual trust29, is being established gradually within the Union legal order and its
application is quite incidental and depending on the facts of the case. As an emerging
doctrine, it appears mostly in the area of the execution of the European Arrest Warrant
(hereafter “EAW”) or in connection to the common asylum system. That is whywe focused
on these two areas in the caselaw of the CCC30 in the report below.

The approach to EU law - particularly in the area of cooperation in criminal matters
- is based on the principle of loyalty and the principle of EU-consistent interpretation of

27 Reference for a preliminary ruling from the SAC lodged on 24 May 2012, Case C-253/12, JS v Česká správa
sociálního zabezpečení, ECLI:EU:C:2013:212.

28 There is also another “conflict” which exists between the CCC and Czech legal experts who mostly perceive
the judgment in a very critical way. A brief summary of their opinions provides Hamuľák: “Zbíral blames
the ‘very poor knowledge of EU law’…; Komárek criticizes CCC for its uncooperative nature… or Bobek points
on the side incentives of the CCC: ‘Holubec is an odd case about judicial weariness and judicial ego’ ….” See
Hamuľák, 2016, p. 72.

29 That Valsamis Mitsilegas described at the XXV FIDE Congress in Tallinn 2012, aptly as the “We are all
good guys” concept.

30 Previously analysed in O. Hamuľák, Právo Evropské unie v judikatuře Ústavního soudu České republiky,
Praha, Leges, 2010 or J. Ondřejková, Princip přednosti evropského práva v teorii a soudní praxi, Praha, Leges,
2012.
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national law31 and a very broad acceptance of the principle of mutual trust.32 Such an
approach not only flows from membership of the EU, but it also follows from the
constitutional rules themselves (Article 1 para 2 of the Constitution). At the same time,
mutual trust is not seen as unqualified. The CCC has already indicated33 that there may
be exceptions to the obligation of mutual trust, if the execution of the membership duties
would interfere with the material core of the constitution, i.e. constitutional rules that
must be maintained and protected with no reservation.34 Such conditional acceptance, by
its very nature, constitutes a prerequisite for the possible application of balancing doctrine.

However, we find only rare examples of application of such reservations in the caselaw
of the CCC. For example the recent decision II.ÚS 3822/18 #235 related to the recognition
and execution of the convicting judgment issued by Romanian courts and the EAW issued
in this regard. The applicant (convicted in Romania) alleged a breach of the right to a fair
trial (mainly in connection with using his telecommunication records as an evidence
against him). General courts did not deal with this objection and followed strictly the
doctrine of mutual trust. The CCC refused this automatic acceptance of foreign decisions
and stated that general courts have a constitutional duty to deal in detail with the objections
related to the core principles of the Czech legal order. This does not mean that the courts
need to give a detailed statement on any such objection; however, a general statement
merely approving the procedures of the foreign authorities is not enough and represents
the breach of the right to fair trial.

Another remarkable decision is the decision I. ÚS 3075/1836 related to the execution
of the EAW issued by in Slovakia. Here the CCC refused the applicants allegations, but
interestingly (in the reasoning) it referred to the balancing doctrine as approved by the
CJEU in the key judgment C-216/18 PPU Minister for Justice and Equality v. LM.37 It is
worthmentioning, that the CCChas gone too far in interpreting this decision of the CJEU,
when stating that execution of the EAW may be suspended “only in the event of a serious
and persistent breach by aMember State of the principles set out in Article 6 (1) of the Treaty
on European Union, if such a breach has been formally established by the Council in

31 See O. Hamuľák and T. Kerikmäe. Indirect Effect of EU Law under Constitutional Scrutiny – the Overview
of Approach of Czech Constitutional Court. International and Comparative Law Review, 2016, Vol. 16, No.
1, pp. 69-82.

32 Confirmed broadly by the decisions of the CCC. See e.g. decisions Pl. ÚS 66/04, ECLI:CZ:US:
2006:Pl.US.66.04; III.ÚS 93/17, ECLI:CZ:US:2017:3.US.93.17.1; I.ÚS 3075/18, ECLI:CZ:US:2018:
1.US.3075.18.1.

33 Decision of the CCCPl. ÚS 66/04 of 3May 2006, ECLI:CZ:US:2006:Pl.US.66.04 – “European arrest warrant
case”.

34 See in detail O. Hamuľák, Eurozatykač, tři ústavní soudy a dominance práva Evropské unie, Olomouc,
Iuridicum Olomoucense, 2011.

35 Decision of the CCC II.ÚS 3822/18 #2 of 5 June 2019, ECLI:CZ:US:2019:2.US.3822.18.2.
36 Decision of the CCC I. ÚS 3075/18 of 9 October 2018, ECLI:CZ:US:2018:1.US.3075.18.1
37 CJEU 25 July 2018, C-216/18 PPU, Minister for Justice and Equality v. LM, ECLI:EU:C:2018:586.
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accordance with Article 7 of the Treaty on European Union.” This (somehow surprising)
assertion can be understood as a misinterpretation of the CJEU’s ruling and, as a result, it
would restrict the applicability of the balancing doctrine only to the most serious cases of
politically approved violation of the values on which the EU stands.

In the area of the common asylum system, the situation is quite similar. We could
observe not only cases of consideration but also cases of practical application of the
balancing doctrine. One of the prominent examples is the decision of the CCC in case
III.ÚS 2331/1438, where it upheld the obligation of general courts to balance the mutual
trust and respect to fundamental rights in all cases of (also procedural ones) decisions
concerning the application of the Dublin system. This was a question of deciding on the
interim measures related to the return/transfer of a person seeking the international
protection back to Malta, which was the first country of entry into the EU. The CCC has
explicitly rejected the thesis of ‘automatic trust’ vis-à-vis other EU Member States and
stated that it is the duty of the courts to properly address objections on deficits in the
asylum procedure and threats to the protection of the fundamental rights. This approach
and findings were applied also in some other cases, e.g. IV. ÚS 294/1739 or I. ÚS 281/1740.

After analysing the available data, we could conclude, that there is no example of some
‘hard case’ that would attract deep attention of the scholarly public. Notwithstanding that,
we can observe certain positive tendencies proving that CCC is aware of existence and
applicability of the balancing doctrine in its caselaw.

Question 4

Independence of institutions engaged in the enforcement of law, including, courts can be
viewed from several perspectives.

First, at present the Czech legislation setting up principles for the functioning of courts
is good; there are no substantial changes thereof with the aim or direct effect on
independence of courts. The representatives of the judiciary confirmed that the legal
framework is good; in general, courts are independent with the possible deficiencies of
only individual character (and most probably repaired in the appellation process).41

Second, except the adequate legal and institutional set-up, the independence of judiciary
may be influenced by political pressures. It was asserted in the Czech mass-media that

38 Decision of the CCC III.ÚS 2331/14 of 18 September 2014, ECLI:CZ:US:2014:3.US.2331.14.1.
39 Decision of the CCC IV. ÚS 294/17 of 7 February 2017, ECLI:CZ:US:2017:4.US.294.17.1.
40 Decision of the CCC I. ÚS 281/17 of 28 February 2017, ECLI:CZ:US:2017:1.US.281.17.1.
41 See https://zpravy.aktualne.cz/domaci/nezavislost-soudu-u-nas-neni-ohrozena-jako-v-polsku-ci-madar/

r~ae67cd581e4711e9b7ed0cc47ab5f122/ visited 30 July 2019.
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politicians42 tried to influence proceedings in which they had an interest. The judges (e.g.
of the SAC) resisted these attempts and openly referred the issues to public media.
Consequently, intrusions of judicial independencewere examined also by the police.43 The
credibility and independence of judiciary/Public Prosecutor’s Office (hereafter “PPO”)
could also be affected by assertions of politicians on the possibility to “order” criminal
prosecution of individual persons, which was strongly disapproved by the PPO officials.44

Third, a negative effect on the criminal proceedings may appear through the current
pending governmental proposal to alter rules on the selection and appointment of the
Prosecutor General and High Public Prosecutors. The proposal was criticised by
representatives of the PPO, Parliamentary opposition as well as the general public. The
actual proposal would affect current holders of the Office who are responsible for the
functioning of public prosecutors dealing also with the criminal proceedings against some
Czech politicians.45 The attempts to influence individual cases as well as a threat of any
utilitarian change in the functioning of the PPO were strongly rejected by the general
public during mass demonstrations held in Prague and other places in 2019.46 Continuing
of demonstrations is planned for the second half of 2019.47

Adequate salaries of judges such as was at issue in Associação Sindical dos Juízes
Portugueses48 does not seem to be an issue that is currently strongly discussed in the Czech
Republic. Several years ago the temporal reduction of salaries of judges was under scrutiny
and led to judicial proceedings including decisions of the Constitutional Court.49 Based
on that at present the situation seems settled.50

42 Most notably the Chancellor of the Czech President.
43 See www.respekt.cz/politika/baxa-a-simicek-jdou-v-kauze-mynar-na-policii/ visited 30 July 2019.
44 See https://echo24.cz/a/S8n5v/zasadne-vylucuju-ze-lze-v-cesku-beztrestne-objednat-trestni-stihani-rika-

sef-zalobcu-zeman/; www.nsz.cz/index.php/cs/aktuality/2336-vyjadeni-nejvyiho-statniho-zastupce-k-
trestnimu-stihani-na-objednavku visited 30 July 2019.

45 Especially the current Prime Minister and the support from EU funds to his companies which is now under
investigation by both Czech as well as EU institutions; see https://www.euractiv.com/section/elections/
news/police-recommend-indicting-czech-pm-for-fraud/ visited 30 July 2019.

46 The last big demonstration at the end of June with the turn-out of more than 250 000 people, see: https://
www.euractiv.com/section/elections/news/czechs-demand-babis-to-quit-in-largest-protest-since-
communism/ visited 30 July 2019.

47 For more see the organiser‘s website: https://www.milionchvilek.cz/o-nas/ visited 30 July 2019.
48 CJEU 27 February 2018, C-64/16, Associação Sindical dos Juízes Portugueses, ECLI:EU:C:2018:117.
49 Decisions of the CCC, Pl. ÚS 28/13 of 10 July 2014, ECLI:CZ:US:2014:Pl.US.28.13.3 and Pl. ÚS 20/15 of

19 July 2016, ECLI:CZ:US:2016:Pl.US.20.15.4.
50 Most recently decision of the CCC II.ÚS 53/19 of 14 May 2019, ECLI:CZ:US:2019:2.US.53.19.2.
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Question 5

The following analysis will selectively refer to two areas: the state liability for damages and
private enforcement of competition law.

The state liability for damages is regulated in Act No. 82/1998.51 It is applicable to
damages caused by decisions in judicial proceedings as well as wrongful administrative
procedure. One of the conditions of state liability is that the contested decision must be
annulled for being illegal or changed by the competent authority.52 The Act does not
explicitly cover the state liability for the breach of EU law as was defined in Francovich53

or Brasserie du Pêcheur.54 Nevertheless, the Francovich-based liability was confirmed by
the CCC55 irrespective of the literal wording of the Czech law. Consequently, the Supreme
Court56 also ruled that the conditions for the liability based on the EU law are autonomous
and enforceable regardless deficiencies of Czech law.57

There is, however, a lack of caselaw on state liability based on the wrongful decisions
of courts due to the aforementioned requirement to annul the contested decision of the
court of last instance. The court dealingwith the damage claims cannot decide on illegality
of the contested decision and is dependent on such a proclamation by a competent
authority.

Consequently the requirement to quash the contested decision may create a problem
in relation to Köbler-based liability.58 The first-instance court dealing with the damage
claim cannot decide about the legality of the decision of last-instance court not to refer
the case to the CJEU as it is formally bound by this decision. The argument against such
a competence is based on the principle of legal certainty and predictability of court
decisions.59 However, this is in breach of the principle of effectiveness of the EU law.60 The

51 Law No. 82/1998 of the Coll. on the liability for the damage caused in the exercise of public authority by
decision or incorrect administrative procedure.

52 See par. 8 of Act 82/1998.
53 CJEU 19 November 1991, C-6/90 and C-9/90, Andrea Francovich and Danila Bonifaci and others v Italian

Republic, ECLI:EU:C:1991:428.
54 CJEU 5 March 1996, C-46/93 and C-48/93, Brasserie du Pêcheur SA v Bundesrepublik Deutschland and The

Queen v Secretary of State for Transport, ex parte: Factortame Ltd and others, ECLI:EU:C:1996:79.
55 Decision of the CCC IV. ÚS 1521/10 of 9 January, 2011.
56 The Czech judicial system consists of two supreme courts, namely the Supreme Court and the Supreme

Administrative Court.
57 28 Cdo 2927/2010.
58 Judgment of 30 September 2003 in Case C-224/01, Gerhard Köbler v Republik Österreich,

ECLI:EU:C:2003:513.
59 D. Sulitka,Odpovědnost státu za škodu způsobenou soudemposledního stupně ve světle vnitrostátní procesní

autonomie, Doctoral thesis, Masaryk University in Brno, Faculty of Law, 2018, p. 63, available here: https://
is.muni.cz/th/l8fir/.

60 Comp. judgment of 9 September 2015 in Case C-160/14 João Filipe Ferreira da Silva e Brito and Others v
Estado português, ECLI:EU:C:2015:565, esp. point 59.
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clash between the EU law requirements and the Czech law has been covered in a recent
decision of the Supreme Court where it accepted conclusions of the CJEU and presumably
set a new line of caselaw overcoming the shortages of Czech legislation. Accordingly the
Czech Republic should be liable for damages caused by the decision of the court of last
instance not to refer the case to under 267 TFEU even though it would not be annulled
for the breach of law.61

The experience with private enforcement of competition law in the Czech Republic is
very limited and is analysed only by a single study attempting to account for all private
enforcement judgments.62 This study was able to identify less than 25 cases over the last
20 years, although the number of judgments in these cases exceeded 70.

Strikingly, articles 101 and 102 TFEU were not referred to in none of these judgments,
although at least in one case, the applicant apparently relied on EU law as the court
proclaimed that the preliminary reference to the CJEU is not in order. Nonetheless, no
judgment was referred to the Commission63 according to article 15 (2) of Regulation
1/2003.64 As an updated version65 of this study reveals, the situation has not changed after
the Damages Directive had been implemented, even though reportedly, the awareness
about private enforcement has increased among the business community.

It is apparent that private enforcement cases in the Czech Republic create a different
pattern than it is common in the EU.66 Firstly, most of the claims are based on the abuse
of dominance; there are practically no cartel-related actions, despite the fact that the Czech
Competition Authority deals almost exclusively with cartels (esp. bid rigging).67 Secondly,
there are almost no follow-up cases; most of the claims dealt with by civil courts were not
referred to the Competition Authority. Thirdly, the success rate is extremely low, less than
5 %. Nonetheless, it should be mentioned that in almost half of the cases, the claim was
withdrawn after a significant period of time, which may suggest that the parties reached
an extrajudicial settlement. However, this has not been fully documented yet.

61 30 Cdo 2584/2016, esp. par. 51-52.
62 M. Petr and E. Zorková, ‘Soukromé prosazování v České republice’, Antitrust, No 2, 2016, p. 1.
63 http://ec.europa.eu/competition/elojade/antitrust/nationalcourts/?ms_code=cze/ visited 30 July.
64 Council Regulation (EC)No 1/2003 of 16December 2002 on the implementation of the rules on competition

laid down in Articles 81 and 82 of the Treaty, OJ L 1, 4.1.2003, p. 1-25.
65 M. Petr and E. Zorková, ‘Nové nástroje soukromého prosazování soutěžního práva’, Antitrust, No. 1, 2018,

p. 11.
66 E.g. J. Laborde, ‘Cartel Damages Actions in Europe: How Courts Have Assessed Cartel Overcharges’, (2018

ed.), Concurrences, No 1, 2019, p. 1.
67 M. Petr and E. Zorková, ‘Kvantitativní analýza rozhodování soutěžního úřadu’, Antitrust, No 3, 2018, p.

77.
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Question 6

A. Evaluation of the preliminary ruling procedure and Czech ordinary
courts

The preliminary ruling procedure has been accepted by the Czech courts quite early after
the accession of the Czech Republic to the EU. The first reference to the CJEU was in
2005.68 Statistics on the SAC show a relatively high number of references (over 30); in
average it refers 2 or 3 times per year. The Supreme Court (hereafter “SA”) dealing with
penal and civil law agendas is less active and refers on average one question every year
(altogether 10 questions since the first referral in 2010). Comparatively, lower courts
– mostly not courts of last instance – have lodged 27 references and seem more reluctant
to refer questions than both supreme courts.

The CCC has not yet fully clarified whether it would be a court under 267 TFEU. In
Sugar Quotas69 it stated that a preliminary reference may be legitimate especially in the
abstract review of legality of Czech laws. The subsequent caselaw did not bring any
substantial shift. In the recent case Czechoslovak Commercial Bank70 the CCC excluded
that it would be a court under 267 TFEU in relation to individual constitutional complaints
claiming the breach of the obligation of ordinary courts to use 267 TFEU. The rationale
behind it is that in this review the CCC does not deal with the substance of the case, but
only scrutinises whether the court of last instance properly reasoned its refusal to refer a
case to the CJEU. The CCC made it explicitly clear that this conclusion does not
automatically apply to other proceedings on constitutional complaints.

Irrespective of current standing caselaw the representatives of the CCC seem to be
positive in relation to the competence of the CCC to refer questions.71

B. Constitutional review of the obligation to refer

TheCCC supported the proper use of the preliminary ruling procedure through theCzech
constitutional rules. Although both the Czech SA72 as well as the SAC73 approved the
CILFIT criteria in their caselaw, the CCC held that both Supreme Courts did not reflect

68 CJEU 11 January 2007, C-437/05 Jan Vorel proti Nemocnice Český Krumlov, ECLI:EU:C:2007:23.
69 Decision of the CCC Pl. ÚS 50/04 of 8 March 2006 – Cukerné kvóty, ECLI:CZ:US:2006:Pl.US.50.04.
70 Decision of the CCC II. ÚS 3432/17 of 11 September 2018, ECLI:CZ:US:2018:2.US.3432.17.1.
71 For example the opening speech of the President of the Constitutional Court pronounced at the conference

Olomouc Days of Law held at the Olomouc Faculty of Law on 25 April 2019.
72 E.g. judgment of 27 January 2011, 29 Cdo 2181/2008, ECLI:CZ:NS:2011:29.CDO.2181.2008.1.
73 E.g. judgment of 26 June 2007, 4 As 70/2006-72. For more on the acceptance of CILFIT conditions see V.

Stehlík, ‘Application of CILFIT criteria by Czech supreme courts’, CYIL, No 8, 2017, p. 597-608.
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them sufficiently. InPfizer74 the CCC found the omission of the obligatory referral infringes
the right to one’s statutory judge.75 Thereby the CCC requires that courts of last instance
should base their non-referrals on criteria set up in CILFIT.76 Otherwise the parties of the
case may lodge a constitutional complaint and claim the breach of Czech constitutional
rules.

The question is how strict the CCC interprets the obligation that courts of last instance
should follow theCILFIT criteria. The extent of review was recently explicated by the CCC
which clarified that the level of review of the obligation to refer according to the Czech
Charter and art. 267 TFEU are different.77 The CCC summarised the criteria stemming
from the Czech constitutional rules.78

Correspondingly, there would be a breach of art. 36 (1) or art. 38 (1) of the Charter if
the court of last instance would give an insufficient justification why it does not refer the
case to the CJEU. This will happen if the party of the case (directly or implicitly) proposes
the court to use art. 267 TFEU and the national court does not react to it at all or absolutely
insufficiently or its justification is incomprehensible.79

Next, there would be a breach if the court of last instance would not respect the acte
éclairé situation. This will happen if it intentionally deviates from the settled interpretation
given by the CJEU. Such an intention will be deduced from the persuasiveness of the
justification of the decision as well as the way how it dealt with the submissions of the
parties.80

Lastly, the CCC formulates its conditions in relation to the acte clair situation. It notes
that the conditions formulated by the CJEU in CIFLIT may not be fully met in practice
and should be fulfilled in substance, not formally. In relation to the Czech constitutional
review the conditions are based on the requirement of evident doubts about the correct
interpretation of EU law, unequivocally indefensible character of the interpretation, and
the criterion of the significance of the issue.81

The above-shown approach of the CCC sets a lower level of protection of individuals
in relation to the enforcement of the obligation to refer under 267 TFEU. However, this
is done in the context of Czech constitutional law and does not impede the extent of the

74 Decision of the CCC II. ÚS 1009/08 of 8 January 2009, ECLI:CZ:US:2009:2.US.1009.08.2.
75 For a commentary see V. Stehlík, ‘The obligatory preliminary ruling procedure and its enforcement in the

Czech and Slovak legal order‘, UWM Law Review, No. 3, 2011, p. 6-25.
76 Case Pfizerwas decided in January 2009; interestingly in that year the SAC lodged 4 references to the CJEU.
77 Decision of the CCC I. ÚS 1434/17 of 11 June 2018, ECLI:CZ:US:2018:1.US.1434.17.1, par. 69.
78 Ibidem, especially par. 72 and following; decision of the CCC II. ÚS 3432/17 of 11 September 2018,

ECLI:CZ:US:2018:2.US.3432.17.1, especially par. 24-30; recently confirmed for example in decision of the
CCC III.ÚS 3427/18 of 23 April 2019, ECLI:CZ:US:2019:3.US.3427.18.1, par. 13.

79 Decision of the CCC II. ÚS 3432/17, op. cit., especially par. 24.
80 Ibidem, par. 25.
81 For more see ibidem, par. 28.
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obligation based on the EU law itself. It does not directly affect the individual conditions
and their actual interpretation by the CJEU. On the other hand, it may negatively influence
the readiness of ordinary courts to refer questions to the CJEU.
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Denmark

Ulla Neergaard and Karsten Engsig Sørensen*

Question 1

Until 2016, the issues of enforcement of general principles of Union law and the Charter
of Fundamental Rights (hereafter “Charter”) had not caused much controversy in Danish
law. This, however, changed when the Supreme Court of Denmark (hereafter “SCDK”)
handed down its judgment in the case Ajos on 6 December 2016.1

The factual background to the case comprised events, which had taken place back in
June 2009. A had been dismissed from the private company Ajos A/S where he had been
continuously employed since 1 June 1984. In principle, A was entitled to a severance
allowance corresponding to three months’ salary under Paragraph 2a(1) of the Law on
salaried employees (in Danish: ‘Funktionærloven’). However, because he had reached the
age of 60 and was thus entitled to an old-age pension from his employer, under a scheme
he had joined before reaching the age of 50, he was not entitled to the severance allowance
in question after all. In accordance with a consistent line of case law, the provision was
interpreted in such a way that the right to severance allowance was forfeited when there
was an entitlement to a pension, irrespective of whether the employee opted to avail himself
of that pension or the employee decided to continue working. As a consequence, even
though A continued working and thus did not avail himself of his pension, he was not
granted any severance allowance.

In 2010, a judgment from theCourt of Justice of the EuropeanUnion (hereafter “CJEU”)
made clear that not granting severance allowance to a person that continues working was
age discrimination in violation of the Employment Directive.2 After this, A decided to
challenge the decision not to grant him severance allowance.

At first instance in the proceedings, the Maritime and Commercial Court upheld the
claim brought on behalf of A (as represented by his legal heirs, but hereafter “A”) for
payment of the severance allowance in question.

* Copenhagen University and Aarhus University respectively.
1 For the Danish SCDK judgment, see UfR 2017.824H (Case no. 15/2014, DI, acting on behalf of Ajos A/S v

Estate of A). A translation fromDanish into English is available here: www.supremecourt.dk/supremecourt/
n y h e d e r / p r e s s e m e d d e l e l s e r / P a g e s /
TherelationshipbetweenEUlawandDanishlawinacaseconcerningasalariedemployee.aspx. All references in
the following are to the English translation of the judgment.

2 See CJEU 12 October 2010, C-499/08, Ingeniørforeningen i Danmark (Andersen), ECLI: EU:C:2010:600.
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This judgmentwas subsequently appealed to the SCDK,which by order of 22 September
2014 referred two questions to theCJEU.With its first question, the SCDK sought guidance
as to whether the general EU law principle prohibiting discrimination on grounds of age
precludes legislation such as the Danish legislation at issue.3 With its second question, the
SCDK asked whether it is consistent with EU law to weigh the general EU principle
prohibiting discrimination on grounds of age and the issue of its direct effect against the
principle of legal certainty and the related principle of the protection of legitimate
expectations. The second question and the answer to this will be discussed briefly in
Question 2 below.

The Grand Chamber of the CJEU delivered its judgment on 19 April 2016. Generally,
it did not have much sympathy for the considerations behind the referred questions and
rejectedAjosA/S’ and theDanishGovernment’s arguments.More particularly, with regard
to the first question, it firmly ruled that the general principle prohibiting discrimination
on grounds of age must be interpreted as precluding, including in disputes between private
persons, national legislation such as that at issue in the proceedings before the referring
court.4

Subsequently, in spite of the ruling of the CJEU, the SCDK chose its own peculiar route
in terms of its supporting reasoning and conclusions. The SCDK covered a number of
different issues. To answer Question 1, the focus will be on the issue of the direct effect of
general principles and the Charter. Additionally, the issue of balancing general principles
will be addressed below in answering Question 2. It should be mentioned that the case
also addressed the reach of the duty to interpret national law consistently with Union law.

The answer from the CJEU to the first preliminary question clearly indicated that the
SCDK should use the general principle prohibiting age discrimination to disregard Danish
law and give A the severance allowance. The SCDK concluded that it was not possible to
interpret Danish law consistently with EU law, and therefore the Danish court was
confronted with the question whether it could give priority to EU law over Danish law.
The SCDK stated that this question must be answered according to Danish law.

Danish law applies a dualistic approach to the effect of international law, and thus
international law will normally only have effect – including direct effect – after its
implementation.5 The Danish Act on Accession under which Denmark acceded to the
European Union ensures that EU law has direct effect in Denmark. For secondary EU law,
this is ensured by delegating legislative power to the EU, and for the EU treaties, it is
ensured by Paragraph 3 of the Danish Act on Accession. This paragraph stipulates that

3 Judgment of the SCDKof 22 September 2014,DI sommandatar forAjosA/SmodBoet efter A., U.2014.3667H.
4 CJEU 19 April 2016, C-441/14, DI (Ajos), ECLI:EU:C:2015: 776, para. 27.
5 See also Terkelsen, Folkeret og dansk ret, Copenhagen, Karnov Group, 2017, p. 41; Peter Germer, Indledning

til folkeretten, Copenhagen, DJØF Publishing, 2010, p. 94; and Espersen and others, Folkeret, Copenhagen,
Ejlers’ Forlag, 2003, p. 100.
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those provisions referred to in Paragraph 4 are given effect in Denmark in so far as they
are directly applicable (e.g. have direct effect) under EU law. Paragraph 4 lists all the EU
treaties and later treaty amendments. The SCDK accepted that Treaty provisions which
have been interpreted by the CJEU to have direct effect also have that effect in Danish law
in accordancewith Paragraph 3 of theDanishAct onAccession.However, since the general
principle prohibiting age discrimination was based on ‘various international instruments
and in the constitutional traditions common to the Member States’, this principle was not
based on the Treaties (as specified in paragraph 4 of the Act on Accession) and thus not
covered by thementioned Paragraph 3 of that Act. Consequently, the SCDKdid not accept
that the general principle prohibiting age discrimination was given direct effect since the
principle was not based on any specific Treaty provision.6

The judgment has raised much debate. One of the debated issues is which general
principles will be affected by the precedence given that they have not sufficient basis in
the EU treaties.7 Another issue that is debated is whether the SCDK is only excluding
horizontal effect or whether it also excludes vertical effect. Given that the SCDK bases its
judgment on the dualist approach to international law, it seems most logical that both
horizontal and vertical effect are excluded. But it is clear that the SCDK in its judgment is
particularly concerned about the position of individuals, and therefore some scholars
suggest that the SCDK has only excluded the horizontal effect of the principle.8

The SCDK went a step further in what appears as an obiter dictum as it concluded that
those fundamental rights that are now in the Charter including article 21 on
non-discrimination did not have direct effect.9 At first sight, this seems surprising since
the Charter provision has a basis in the EU treaties and therefore could be among those
given direct effect in accordance with the aforementioned Paragraph 3. But the SCDK
relies on the travaux préparatoires to the Act on Accession, this time those leading to
accession to the LisbonTreaty. The SCDKnoted that it had been assumed that the inclusion
of the Charter had not created any new competences or altered any existing competences.
Consequently, the Charter should be assumed not to have direct effect. This time is seems
likely that the SCDK actually meant horizontal effect when it referred to ‘direct effect’.
The SCDK referred to article 51 of the Charter asserting that the Charter is addressed to

6 See sixth paragraph on p. 45 of the SCDK judgment.
7 See the discussion in Neergaard and Engsig Sørensen, ‘Activist Infighting among Courts and Breakdown

of Mutual Trust? The Danish Supreme Court, the CJEU, and the Ajos Case’, Yearbook of European Law,
Vol. 36, No. 1, 2017, pp. 275-313.

8 The first view is argued byNeergaard andEngsig Sørensen, ibid, whereas the latter view is taken byHoldgaard
and others, ‘From Cooperation to Collision: The ECJ’s AJOS Ruling and the Danish Supreme Court’s
Refusal to Comply’, Common Market Law Review, Vol. 55, 2018, pp. 17-54, at p. 29. The same point – with
reservations – is made by Kristiansen, ‘Grænser for EU-rettens umiddelbare anvendelighed i dansk ret –
om Højesterets dom i Ajos-sagen’, Ugeskrift for Retsvæsen, Vol. B, 2017, pp. 75-84, at 82.

9 P. 47 of the SCDK judgment.
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the Union and the Member States in accordance with article 51 of the Charter.10 Also, the
SCDK mentioned that according to the answer the Foreign Minister gave to the Danish
Parliament, the Charter did not intend to impose obligations on individuals.11 Taken
together, this might indicate that the SCDK, despite the rejection of direct effect, might
have intended to focus on horizontal effect.12 Even so, this will create a problem under EU
law.13

The problem with lack of direct effect identified by the SCDK may be ratified by
amendingDanish law to provide for direct effect of those general principles that are affected
and (at least) to ensure the horizontal effect of the Charter. So far, however, no action has
to our knowledge been taken by the Danish government, nor has the Commission taken
any steps against Denmark after the judgment.

The Ajos case was a case between individuals involving a public act (Law on salaried
employees). We are not aware of Danish cases about disputes between individuals not
involving any national legislation.

Question 2

Generally, the Ajos case is seen as addressing the question of supremacy of EU law over
national law. In the end, the SCDK did not accept that parts of EU law have supremacy
over Danish law, even though the CJEU in its judgment had asserted the supremacy of EU
law. At first sight, an insistence on protecting the principle of supremacy of EU law is
nothing new. The position of the CJEU is well-known and is the price required to ensure
the uniform application of EU law across theMember States; by the same token, the SCDK
had already expressed its reservations about the supremacy of EU law in earlier judgments.

The SCDKhad stated in theMaastricht judgment that it could not accept unconditional
supremacy of EU law over Danish law.14 But the Ajos case shows that this reservation may

10 At the time the SCDK handed down its judgment, it seemed possible that horizontal effect was excluded
by article 51, but the issue was debated, see e.g. Müller-Graff, ‘Die horizontale Directwirkung der Grund-
freiheiten’Europarecht, 2014, pp. 3-29; Leczykiewicz, ‘Horizontal Application of theCharter of Fundamental
Rights’, European Law Review, 2013, pp. 479-497; and Frantziou, ‘The Horizontal Effect of the Charter of
Fundamental Rights of the EU: Rediscovering the Reasons for Horizontality’, European Law Journal, 2015,
pp. 657-679.

11 P. 47 of the SCDK judgment.
12 Cf. Kristiansen, ‘Grænser for EU-rettens umiddelbare anvendelighed i dansk ret – om Højesterets dom i

Ajos-sagen’, Ugeskrift for Retsvæsen, Vol. B, 2017, pp. 81-82.
13 So far, several articles of the Charter has been held to have horizontal effect, see CJEU 17 April 2018, C-

414/16, Egenberger, ECLI:EU:C:2018:257 and of 6 November 2018 in Joined Cases C-569/16 and C-570/16,
Bauer and Willmeroth, ECLI: EU:C:2018:871.

14 See UfR 1998.800H.
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bemore far-reaching than previously assumed. In theMaastricht case the SCDKhadmade
two reservations.

First, EU law could not take precedence over theDanish Constitution, since theDanish
membership of the EC/EU is based on a provision in the Constitution (Paragraph 20) and
it is implied in that provision that any delegation of sovereignty should respect the
Constitution. Consequently EU law cannot take precedence over theDanishConstitution.
The second reservation was that the application of EU law in Denmark should take place
in accordance with the Act on Accession. This is the reservation applied in the Ajos case,
see also the answer to Question 1, and what is new is that the SCDK, when interpreting
the Act on Accession (in particular the definition of which parts of primary EU law was
given direct effect), relied heavily on the travaux préparatoires of the Danish legislators,
not only the most recent texts but also older preparatory work. It is quite normal for the
Danish courts (as courts in other states do) to use such preparatoryworkwhen interpreting
Danish law. But here it meant that the opinion of ministries and legislators going back
several decades impacted how the SCDK perceived the power of the EU today. By relying
so heavily on what had been assumed at the time of accession and on later amendments
of the act, the SCDK did not allow the dynamic way in which EU law tends to develop
(and is accepted as developing).

As indicated above, in particular the issue of balancing general principles also arose in
the Ajos case. One of the central issues in the case was whether it was possible to balance
the principle prohibiting age discrimination against other principles. Specifically, in its
second preliminary question, the SCDK asked whether the application of the principle
prohibiting age discrimination could be weighed against the principle of legal certainty
and the related principle of the protection of legitimate expectations, with the consequence
that the SCDK did not need to give effect to the general principle prohibiting age
discrimination which would consequently curbe the supremacy of that principle. The
SCDK also asked whether in weighing these principles it was relevant to take into
consideration the possible entitlement of the employee to claim compensation from the
Danish State on the hypothesis that Danish law was incompatible with EU law.

It is evident from theDanish reference that the idea that the general principle prohibiting
age discrimination could be qualified by the principle of legal certainty was thought to be
supported by the Opinion given by Advocate General Trstenjak in Case C-282/10,
Dominguez.15 Here, AG Trstenjak had suggested that in some situations it might infringe
the rights of private individuals if general principles that were neither clear and precise,
nor predictable, were applied against them. The SCDK clearly felt that applying the general
principle prohibiting age discrimination against Ajos A/S over a rule in Danish law, which,

15 The SCDK cites large parts of the Opinion in the references, but the most important parts are found in
paras 164–167.
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in its opinion, was clear, would conflict with the principle of legal certainty. Moreover, the
SCDK argued that, if A was awarded compensation from the Danish State, it should be
possible to use the principle of legal certainty to rule in favour of Ajos A/S. Given that
there is no clear hierarchy between general principles at Treaty level, the idea that they
should be balanced might seem inviting. But this idea is novel and therefore it might be
seen as an ‘encouragement’ by the SCDK for the CJEU to modify its ruling in Mangold
and subsequent cases.

However, the CJEU dismissed the idea completely. It stated that, if it allowed the
principle of protection of legitimate expectations to curb the application of the general
principle prohibiting age discrimination, it would limit the temporal effect of the CJEU’s
interpretation. According to settled case law, the interpretation given by the CJEU in a
preliminary ruling should also be applied to legal relationships that arose before the CJEU
ruling, ‘unless there are truly exceptional circumstances’.16 Furthermore, the fact that an
employee may be able to claim compensation from a Member State cannot affect the
obligation of the national court to apply the general principle prohibiting age
discrimination.17 Thus, the attempt by the SCDK to curb the supremacy of the general
principle failed.

This outright dismissal of the arguments did not allow the SCDK any scope to rely on
the suggested balancing of principles. There is little doubt that, if the CJEU had allowed
such a balancing exercise, the SCDK would not have needed to consider whether the
general principle prohibiting age discrimination had been given direct effect in Denmark.
Consequently, it is unlikely that a conflict between Danish law and EU law would have
arisen. In this light, the CJEU missed an opportunity to find common ground between the
two courts and settle the case without the resulting conflict. It must be admitted, however,
that this would have required the CJEU to take an important step away from Mangold
because it would have allowed the national courts to impose a limitation on the full impact
of the general principle prohibiting age discrimination.

It is here possible to see indications of a lack of trust between the two courts. The fact
that the SCDK suggested to the CJEU that it was possible to qualify the general principle
prohibiting age discrimination might have been seen as criticism to the CJEU for having
fashioned the principle as part of EU law. But the fact that the CJEU rejected the solution
proposed by the SCDKmight also reflect a lack of trust. Onewonders whether the primary
reason for the CJEU not to grant the SCDK the opportunity to qualify the principle
expressed in CJEU case law, was a lack of trust in the SCDK and other national courts to
modify the application of the general principle prohibiting age discrimination and that
modifications or qualifications could result in considerable damage to the uniform

16 See para. 40 of the judgment.
17 See para. 42 of the judgment.

174

Ulla Neergaard and Karsten Engsig Sørensen



application of the principle that it was asserting. Instead the CJEU preferred to assert an
unconditional principle prohibiting age discrimination that the SCDKwas bound to apply
in preference to Danish law.

Question 3

In the reply to Question 2 above, we briefly touched upon the issue of mutual trust in the
relation between the SCDK and the CJEU, but in its seminal Opinion 2/13 regarding the
draft international agreement - bywhich the EUwas to accede to the EuropeanConvention
on Human Rights - the CJEU put huge emphasis on the constitutional principle of mutual
trust, which it rather understood as follows: “That principle requires … each of [the
Member] States, save in exceptional circumstances, to consider all the otherMember States
to be complying with EU law and particularly with the fundamental rights recognized by
EU law.” 18 In that regard, attention may in Denmark probably be drawn to two recent
SCDK judgments about Romanian prisons, as they can be seen as a reflection on such
matters of trust.19 In the first case, a sufficient degree of trust in the Romanian prison
system was with reference to human rights not present, whereas in the second case it was
considered present. Thereby, only in the latter case could a surrender to Romania for
punishment (according to the European arrest warrant) be considered lawful. In other
words, at stakewas in principle considerations as towhether the Romanian judicial system
in a wide sense, i.e. including the punishment system, was to be sufficiently trusted (under
reference to human rights law).

Question 4

To our knowledge, no specific concerns have truly arisen about the judicial independence
of our national courts which could potentially impact Denmark’s obligation to ensure the
effective enforcement of EU law. Generally speaking, Denmark is considered to respect

18 Opinion 2/13 of 18 December 2014, Accession to the ECHR, ECLI: EU:C:2014:2454, para. 191. Also see
Lenaerts, “La vie après l’avis: Exploring the principle of mutual (yet not blind) trust”, CMLR, 2017, pp.
805–40.

19 See UfR 2017.2593/2, UfR 2017.2615 and UfR 2018.2632. Also see e.g. Høegh, “Nyere praksis om den
europæiske arrestordre”, UfR 2019.B.113; Krunke and Baumbach, “The Role of the Danish Constitution
in European and Transnational Governance”, in Albi and Bardutzky (eds.): “National Constitutions in
European and Global Governance: Democracy, Rights, the Rule of Law. National Reports”, Asser
Press/Springer, Vol. 1, 2019, pp. 269-313, at p. 287 et seq., and “Grundlæggende rettigheder: Udiplomatisk
immunitet”, Weekendavisen, No. 2, 9 June 2017.
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the rule of law. To illustrate legal culture in that regard, reference may be made to the then
President of the SCDK, Dahl who in 2014 put it in the following way:

“Denmark is a rather small country but number one on the Rule of Law Index
of the World Justice Project an Index assessing nations’ adherence to the rule of
law in practice. In the European Union Denmark is number one on the list of
Member States when looking at the confidence of the population in the courts
and the judicial system. We have aimed at this position for centuries… It is a
fundamental value stated in the preamble of the first law of the land from 1241
that with law shall the nation be built. Danish courts serve the law, we are not
put on earth to attain more power, and we are not eagerly seeking opportunities
to overrule legislation by stretching principles for their own sake. Excessive
innovation and adventurism by judges is not something youwill find inDenmark.
Danish judges hold the view that creative judicial activism may endanger the
rule of law”.20

Denmark is also placed well in the EU Justice scoreboard with regard to independence. In
fact, Denmark was both in 2018 and 2019 rated as number 1.21

Denmark does not have a constitutional court equivalent to what is seen in certain
other countries, but it has the SCDK, which was established already in 1661. It has the
ultimate national word concerning the interpretation of the Danish Constitution. The
judges of this court are like other Danish judges appointed by the Minister of Justice on
recommendation from the Judicial Appointments Council.22 This Council is composed
of a Supreme Court justice, a high court judge, a district court judge, a lawyer and two
representatives of the public.23 Candidates are elected following a public job advertisement.
At the SCDK, such a candidate must pass a test by rendering his or her opinion in four
cases and be assessed by the appointed judges before being appointed.24 The current
Supreme Court justices have previously worked for the other courts, the central
administration, the Prosecution or as lawyers or professors.25 Similarly, appointments of
judges and Advocates General to the European courts (and European Court of Human
Rights) go through another Judicial Appointments Council only dealingwith appointments

20 Dahl, “Keynote Address”, inNeergaard, et al. (eds.), “Proceedings: Speeches from the XXVI FIDECongress.
The XXVI FIDE Congress in Copenhagen 2014. Congress Publications”, Vol. 4, 2014, pp. 26-27.

21 See domstol.dk/om/Nyheder/oevrigenyheder/Pages/DanmarksDomstoleeritopiEU.aspx.
22 See further e.g. domstol.dk/Dommerudnaevnelsesraadet/omdur/Pages/default.aspx.
23 Cf. supremecourt.dk/about/staff/Pages/default.aspx.
24 Cf. supremecourt.dk/about/staff/Pages/default.aspx.
25 Cf. supremecourt.dk/about/staff/Pages/default.aspx.
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for the international positions.26 Thus, as to the appointments of judges a fairly high degree
of independence from the political system is ensured.

Despite the fairly high degree of formal independence, Danish judges at times clearly
do experience inappropriate pressure from the political system.27

Question 5

In the following, the focus will be on how EU law may have influenced Danish law in
relation to access to justice in particular through the national courts, and not on how EU
law may have influenced how national courts once a case is allowed examines whether a
right is granted and how it ensures that this is the case.

Normally, access to the Danish courts is governed by Paragraph 233 of the
Administration of Justice Act. The requirement is that the plaintiff should have a sufficient
legal interest in pursuing the claim. It is thus a relatively open standard which must be
interpreted consistently with EU law. Consequently, it can be assumed that in most cases,
it will not be problematic to accommodate the EU law requirements for effective judicial
protection.28

However, it has been discussed whether EU law will affect the rules on standing to the
extent that it will require that third parties that are not directly involved in a decision or
measure taken by the State to a larger extent should be allowed to have standing. For
instance, this has been discussed in relation to environmental law.29 The issue has, however,
only in one case been tested before the Danish courts. This happened in a case from 2013
before the SCDK where a dairy producer and a trade association representing other dairy
producers challenged a decision taken by the Danish authorities in which the authorities
allowed a different Danish dairy producer (Arla) to market a butter product containing
oil under the Lurpak brand. According to the SCDK, neither the trade organisation nor
the dairy producer had standing as none of them were the addressee of the decision taken

26 See Forretningsorden for dommerudnævnelsesrådet vedrørende internationale dommerstillinger mv.
justitsministeriet.dk/sites/default/files/media/Pressemeddelelser/pdf/2013/Forretningsorden.pdf.

27 See e.g. Baatrup, “Forsvarsadvokater: Politikere underminerer domstolene”, djøfbladet, 28 May 2019;
djoefbladet.dk/artikler/2019/5/forsvarsadvokater-politikere-underminerer-domstolene.aspx; and “Dommere
i flere lande oplever politisk pres - også i Norden”, avisen.dk, 5May 2019 avisen.dk/dommere-i-flere-lande-
oplever-politisk-pres-ogsaa-i_549961.aspx.

28 See also Pagh, ‘Om direkte effekt af søgsmålsadgang efter Århus-konventionen’, Tidsskrift for Miljøret,
2011, pp. 178-183, discussing how Danish law may accommodate the requirement for individuals’ access
to enforce the Aarhus Convention according to the Court in its Judgment of 8 March 2011, C-240/09,
Lesoochranárske zoskupenie, ECLI:EU:C:2011:125.

29 See Pagh, EU-miljøret, Copenhagen, Chr. Ejlers’ Forlag, 1996, pp. 358-380, and Fenger, Forvaltning and
Fællesskab, Copenhagen, Djøf Publishing, 2004, pp. 703-730.
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by the authorities and none of themwhere directly affected by the decision.30 Interestingly,
the SCDK added that it did not find that denying standing would infringe the EU law
requirement of effective judicial protection. The SCDK stressed that neither Danish law
nor EU law in the areas aimed to ensure the economic interests of competitors. Also, the
SCDK noted that the competitor did have the option of bringing a case against Arla for
infringement of the Danish Marketing Practices Act that prohibits behaviour likely to
mislead consumers. Thus, there were other remedies available. In sum, the case indicates
that there may be situations where third parties are without remedies and therefore may
have the right to claim standing.

There is one example where EU law seems to have triggered a change in Danish law
that allowed for a broader standing in labour disputes. In Denmark, the social partners
have often wanted to implement part of EU law in collective agreements. Originally,
collective agreements could only be enforced by the unions and not by the individual
worker. In a judgment handed down in 1994, the SCDK held that it was contrary to article
6 of the European Convention on Human Rights to exclude individual workers from
having standing.31 Immediately after this judgment, it was pointed out that it was clearly
also an infringement of EU lawnot to allow individual standingwhen collective agreements
implemented EU law.32 As a consequence, the Danish act regulating the access to the
Labour Court was amended to allow individual workers to start their own proceedings in
cases where the trade union would not litigate on their behalf.33

A slightly different example where EU law may have triggered a broader standing to
lay claims concerns the recovery of taxes levied in breach of EU law. The Danish rules on
recovery of taxes that are levied in breach of EU law normally only allow the tax payer to
make a claim for reimbursement. As a consequence, if the tax payer has passed on all or
part of the unlawful tax to his customer, the customer will normally not be able to claim
reimbursement from the Danish tax authorities. The CJEU accepted this consequence if
the customer “is able, on the basis of national law, to bring a civil action against the taxable
person for recovery of the sums unduly paid”.34 According to the CJEU, such a civil action
could be impossible if, for instance, the tax payer was bankrupt. In this case, the Member
States should still allow for direct access to claim reimbursement. This last reservation laid
the first ground for a broader access other than the tax payer to claim reimbursement
directly from theDanish tax authorities.Moreover, theDanishHighCourt judgment from

30 See, for instance, SCDK in UfR 2013.3295H, judgment of 6 September 2013 in case 85/2010 (1. afd.).
31 See SCDK in UfR 1994.953H, judgment of 12 October 1994 in case II 50/1994.
32 See for instance Kjellgård Jensen, Mønsted and Ewald, Ugeskrift for Retsvæsen, Vol. B, 1995, pp. 341-343.
33 See Labour Court Act (Lov om Arbejdsretten og faglige voldgiftsretter, Act 2017-08-24 no. 1003), Paragraph

11(2) add in 1997.
34 See CJEU 20 October 2011, C-94/10, Danfoss and Sauer-Danfoss, ECLI: EU:C:2011: 674, para. 27.
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2014 expanded this possibility even further.35 According to the High Court, the possibility
for instigating civil actions under Danish law is so uncertain that due to the EU principle
of effectiveness, customers should be granted access to claim reimbursement directly from
the tax authorities. Since theHighCourt seems to criticise theDanish rules on civil actions
in general and not in the particular case, the implication was that the Danish system needs
to be changed to allow for broader access for non-tax payers to claim reimbursement.
Consequently, the tax authorities changed their administrative practice to allow customers
who have borne the burden of an unlawful tax to make a direct claim.36

Danish law allows so-called “finality clauses”whereby it is excluded to challenge certain
administrative decisions before the Danish courts. Even though such clauses have been
avoided in recent years, there are older provisions of this kind and, at least to some extent,
they are accepted by the courts.37 It has been pointed out that such provisions may be
difficult to reconcile with the EU law requirement of effective judicial protection,38 but so
far, the question has not been tested by the Danish courts.39

When implementing EU law or adopting rules to ensure the correct enforcement of
EU law, the issue of effective judicial protection has emerged from time to time.40

Question 6

For a long time, it has been discussed among scholars whether Danish courts and in
particular the superior courts are referring too few questions under article 267 Treaty on
the Functioning of the European Union.41 Even though the relatively low number of

35 See the judgment from the Western Division of the Danish High Court, SKM 2014.44 (judgment dated
16 January 2014, cases no. B-0636-05 and B-1064-05, 11. Afd.).

36 The new administrative rules are handed down in guideline no. 11157 dated 25 November 2015. For a
discussion of the new guideline, see Bohn and Eskildsen, ‘Statens ugrundede berigelse - tilbagebetaling til
den “forurettede”’, Tidskrift for Skatteret, 2016, 184.

37 Jf. Revsbech, Forvaltningsretten, Almindelige emner, Copenhagen, DJØF Publishing, 2016, pp. 420-422.
38 See for instance Fenger, Forvaltning and Fællesskab, Copenhagen, Djøf Publishing, 2004, pp. 820-825, and

Højlund Christensen in Retsplejeloven - 100 år, Djøf Publishing, 2019 pp. 375-391.
39 The CJEU may, however, have indicated that such provisions may not coincide with EU law, see CJEU

27 September 2017, C-73/16, Puškár, ECLI: EUC:2017:725, see Ellingsen, ‘Effective judicial protection of
individual data protection rights: Puškár’, CMLR, Vol. 55, 2018, pp. 1879-1898.

40 See, for instance, the report prepared on the enforcement of the Data Protection Regulation 2016/679,
Report 2017/1565, section 1, vol. 2, which lead to the adoption of the DanishData Protection Act (Act 2018-
05-23 no. 502).

41 For this discussion, see, for instance, Fenger and Broberg, ‘Kære meddommer; ingen domstol i Den
Europæiske Union vil være enig i din fortolkning…’, Ugeskrift for Retsvæsen, Vol. B, 2009, pp. 5-11, Wind,
‘The Nordics, the EU and the Reluctance Towards Supranational Judicial Review’, Journal of Common
Market Studies, Vol. 48, 2010, pp. 1039-1063, and Broberg and Fenger, ‘Variations in Member States’ Pre-
liminary References to the Court of Justice – Are Structural Factors (Part of) the Explaination?, European
Law Journal, Vol. 19, 2013, pp. 488-501.
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references could indicate this, it has also been pointed out that there are other factors that
may explain the low figures. Thus, whereas it may be easy to criticise the lack of references
in individual cases, it is more difficult to criticise the superior courts on a more general
level.

A more general critique of Danish courts’ lack of references has been made by Peter
Pagh based on the role the special government committee used to play in cases to which
the Danish State was a party. If the State’s opponent in such cases argued that there should
be a reference, the State’s attorney or the prosecutor would sometimes suggest that an
advisory opinion on the relevant part of EU law should be requested from the committee
called Juridisk Specialudvalg (Legal Special Committee). This committee is composed of
officials from different ministries. An analysis of a number of advisory opinions delivered
in the period 1996-2003 indicated that they may have contributed to a reluctance to refer
questions.42 The last examination of cases was conducted in 2008, and therefore it is not
clear to what extent such notes are still requested and what their influence is. Also, since
2014, it has been made possible to all litigants in a civil proceeding to present their own
expert opinions on EU law.43 Thus, it has been made possible for all parties (and not only
the State) to present legal opinions on EU law to the Danish court that is considering
whether to refer questions or not.

Another reason why it is difficult to evaluate the situation in Denmark is that it is not
possible to assess how many cases involved issues of EU law and in how many cases it has
been considered to refer questions to the CJEU. In Denmark, not all cases are published
as only those cases that are deemed to be of general interest are printed in legal journals.
Since 2009, however, the SCDK has published many of their judgments online on their
webpage.44 If we focus on the period 2012-2018, it appears from the annual reports of the
CJEU that in total, the Danish courts have referred 54 cases of which the SCDK referred
6 cases.45 In the above period, the SCDK has published 21 decisions where it had decided
not to make a preliminary reference.46 So it is clear that the SCDK is more often declining
references than accepting them. But these 21 decisionsmay not be the only instances where
the SCDK has considered to refer and decided not to do so, as it only includes the cases

42 See the examinations by Peter Pagh, ‘Præjudicielle Forespørgsler og Juridisk Specialudvalg’, Ugeskrift for
Retsvæsen, Vol. B, 2004, pp. 305-314, and Peter Pagh, ‘Juridisk Specialudvalg og præjudicielle forelæggelser
for EF-domstolen’, in EgelundOlsen andEngsig Sørensen (eds.), Europæiseringen af dansk ret, Copenhagen,
DJØF Publishing, 2008, pp. 475-511.

43 Before 2014 the courts did normally not allow expert opinions, but this was changed by the SCDK in its
decision UfR 2014.138HK.

44 See http://www.hoejesteret.dk/om/afgoerelser/Pages/default.aspx. It only says that a selection of its judgments
are published, and therefore we do not know the number of judgments not published.

45 These figure appears by comparing the 2011 and 2018 Annual reports available at https://curia.europa.eu/
jcms/jcms/Jo2_7015/en/.

46 In one case the SCDK decided twice on the issues at different stages of the case. This is only counted as one
decision here.
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where the parties have disagreed about the need to refer questions and the SCDK has
decided that this issue should be made the subject of a formal decision.47 The Danish State
is part of most of the cases either as the prosecutor in criminal cases or as the defendant
(15 out of 21 cases), and in all the cases, it is the State that opposes the preliminary reference.
In 2 out of the 21 cases, the SCDK decides that EU law is not relevant for the pending case,
and in the rest, the denial to refer is based on the acte clair doctrine. In most cases, the
reason given for the decision is very short, just stating that there is no reasonable doubt
about the interpretation of EU law, or a statement that there is plenty of case law from the
CJEU and therefore no reasonable doubt about the interpretation of EU law.

The above account gives a more complete picture of the tendency of SCDK to refer
cases, but we are still not sure that we have the full picture. It seems that the SCDK is often
relying on the acte clair doctrine, but based only on the figures, it is not possible to say
that the doctrine is misused. To make such statements it would be necessary to make a
detailed examination of each case to estimate how clear the relevant part of EU law was at
a given time, which is outside the scope of this report. It is, however, telling that the
decisions given by the SCDK are very short and possibly may not comply with the
requirements of article 6 of the European Convention on Human Rights.48

It used to be possible to seek redress against a decision not to refer if the decision was
made by a court that was not the last instance. On appeal, the decision not to refer (or to
refer) could be set aside, and the court of appeal could even decide onwhat question should
be included in the reference. But influenced by the judgment in Case C-210/06, Cartesio,
the SCDK in 2010 decided that it would no longer be possible to appeal decisions on
whether or not to refer a question.49 Since then, there have been no cases where a litigant
has subsequently sought redress against a refusal to refer.

Question 7

In addition to what has already been shared above, only two further inputs seem relevant.
First, it appears relevant to mention that although Denmark did not secure exemptions
from the Charter, it has recently, in connection with the Danish Chairmanship of the
Committee of Ministers of the Council of Europe, demonstrated – what by some could be
seen as – a certain hesitation towards human rights, and perhaps to some degree even

47 And furthermore we do not even know if all formal decisions on this issue are published.
48 See also Broberg and Fenger, ‘Præjudicielle forelæggelser for EU-Domstolen og retten til retfærdig rettergang

i EMRK artikel 6’, Ugeskrift for Retsvæsen, Vol. B, 2015 pp. 329-335.
49 See judgment of 11 February 2010, UfR 2010.1389HK.
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towards one of the founding values of the EU, namely the rule of law.50 More specifically,
in April 2018, the visible outcome of the Danish presidency became the adoption of the
so-called Copenhagen declaration.51 The role of the EuropeanCourt ofHumanRights had
been the subject of strong debate. In particular, this debate had focused on the supposed
dynamic interpretational style, which had become common to criticise.52 It is in this light
the declaration in that regard should be read, which, however, did not go as far as originally
proposed by Denmark:

“Welcomes efforts taken by the Court to enhance the clarity and consistency of
its judgments. Appreciates the Court’s efforts to ensure that the interpretation
of the Convention proceeds in a careful and balanced manner.
Welcomes the further development of the principle of subsidiarity and the doctrine
of the margin of appreciation by the Court in its jurisprudence. Welcomes the
Court’s continued strict and consistent application of the criteria concerning
admissibility and jurisdiction, including by requiring applicants to be more
diligent in raising their Convention complaints domestically, and making full
use of the opportunity to declare applications inadmissible where applicants have
not suffered a significant disadvantage.”53

Second, itmay bementioned that the SCDKhas been said to beworried about the standard
of protection of general legal principles such as the rule of law, legal certainty, foreseeability
and legal expectations.54 In particular, it may in that regard be of interest here that the now
former President of the SCDK, Dahl, regarding the CJEU and these issues, has stated in
rather critical terms that:

“The European Court of Justice is of paramount importance in ensuring a
EuropeanUnion based on the rule of law. A dynamic and creative interpretation
at international courts is, however, a challenge for all national courts.
International developments through court practice should not be so dynamic
that the national level cannot see the rule of law, including the principle of

50 This is, e.g., expressed in the Preamble to the TEU: “Drawing inspiration from the cultural, religious and
humanist inheritance of Europe, from which have developed the universal values of the inviolable and
inalienable rights of the human person, freedom, democracy, equality and the rule of law.”

51 Copenhagen Declaration, regeringen.dk/media/5101/koebenhavn-erklaering-13-4.pdf.
52 See further, e.g. Danish Institute forHumanRights,menneskeret.dk/emner/danmarks-formandskabeuropa-

radet.
53 Copenhagen Declaration (n 51) paras. 29–31.
54 Krunke and Baumbach, “TheRole of theDanishConstitution in European andTransnational Governance”,

in Albi and Bardutzky (eds.): “National Constitutions in European and Global Governance: Democracy,
Rights, the Rule of Law. National Reports”, Asser Press/Springer, Vol. 1, 2019, pp. 269-313, at p. 306 et seq.
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foreseeability reflected in what is happening. It is crucial that the population has
confidence in the courts as the guardians of the rule of law as fortunately is still
the case in Denmark.”55

55 Dahl, “Keynote Address”, inNeergaard, et al. (eds.), “Proceedings: Speeches from the XXVI FIDECongress.
The XXVI FIDE Congress in Copenhagen 2014. Congress Publications”, Vol. 4 (2014) p. 30.
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Finland

Pekka Aalto, Samuli Miettinen and Juha Raitio*

Question 1

Finnish courts, particularly courts of last instance, can generally be expected to refer novel
questions to the Court of Justice of the European Union (hereafter “Court of Justice” or
“CJEU”) where the interpretation might be controversial as a matter of EU law.1 Examples
of this trend can be found throughout this national report. The horizontal effect of the
Charter of Fundamental Rights (hereafter “Charter”) appears in line with this general
trend. In 2017, the Labour Court (Työtuomioistuin TT, Arbetsdomstolen AD) referred
questions about the horizontal direct effect of theCharter.2 The LabourCourt asked directly
inter alia whether Article 31(2) of the Charter had direct horizontal effect, and whether
the Article protects leave to the extent that it extends beyond the four weeks mandated by
the Working Time Directive (2003/88/EC).3 The proceedings involved claims against
purely private employers. The national decisions to refer questions in these cases also note
the obligation to refer imposed by Article 267 TFEU. The Court of Justice and Advocate

* Dr. Pekka Aalto, Justice at the Supreme Administrative Court, Helsinki and Adjunct Professor, University
of Helsinki (Questions 4 and 5); Dr. Samuli Miettinen, Associate Professor, Tallinn University (Questions
1, 3 and 6); Dr. Juha Raitio, Professor, University of Helsinki (Questions 2, and 7). Manuscript completed
in August 2019. The usual disclaimer applies.

1 In Finland, the Supreme Court, the Courts of Appeal and the District Courts are the general courts of law.
Justice in civil, commercial and criminal matters is in the final instance administered by the Supreme Court.
The Supreme Administrative Court and the regional Administrative Courts are the general courts of
administrative law. Justice in administrative matters is in the final instance administered by the Supreme
Administrative Court. A leave to appeal is generally required to both supreme courts. In addition, there
are also special courts of law: the Labour Court, the Market Court, the Insurance Court and the High Court
of Impeachment. For a general overview of the court system in Finland, see https://oikeus.fi/tuomioistuimet/
en/index.html; ‘Finland’ in The European e-Justice Portal (https://e-justice.europa.eu) and Saarinen, Päivi:
‘Finlande’, in Les Juridictions des États membres de l’Union européenne. Structure et organization, published
by Cour de justice des Communautés européennes: Luxembourg 2008, p. 233-254. https://curia.europa.eu/
jcms/upload/docs/application/pdf/2008-11/qd7707226frc.pdf.

2 See Labour Court, Judgment of 18 October 2017, ECLI:FI:TT 2017:147 and Judgment of 18 October 2017,
ECLI:FI:TT 2017:148 and the references before CJEU 19 November 2019 in Joined Cases C-609/17 and C-
610/17, Terveys- ja sosiaalialan neuvottelujärjestö (TSN) ry v Hyvinvointialan liitto ry (C-609/17), other
party Fimlab Laboratoriot Oy, and Auto- ja Kuljetusalan Työntekijäliitto AKT ry v Satamaoperaattorit ry
(C-610/17), other party Kemi Shipping Oy, ECLI:EU:C:2019:981. We are grateful to Dr. Sonya Walkila from
the Ministry of Justice for pointing out these cases to us.

3 Article 7(1) of Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003
concerning certain aspects of the organisation of working time (OJ, No. L 299, 18.11.2003, p. 9).
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General Bot both concluded that the Article is not intended to confer rights beyond the
minimum level provided in the Working Time Directive and that this conclusion is not
altered by the direct horizontal effect of the Charter.4

Question 2

To start, it is safe to say that the Finnish judiciary has not opposed the preliminary rulings
the way the Danish Supreme Court has done in the well-known Ajos case.5 In Ajos the
principle of legal certainty from a national perspective was weighed and balanced with the
principles of supremacy and sincere cooperation. On the contrary, Finland has relied on
the EU legal system and the preliminary rulings procedure without such publicly known
controversies. It is notable that the SupremeAdministrative Court (Korkein hallinto-oikeus
KHO, Högsta förvaltningsdomstolen HFD) applied the supremacy of EU law already in
1996 right after Finland’s accession to the European Union.6 Recent case law of the Finnish
supreme courts continues to expressly refer to and approve the doctrine of supremacy.7

Therefore we do not find it relevant to concentrate on this question very thoroughly, since
the supremacy issue has not turned out to be a problem. However, this does not mean that
the Finnish courts work perfectly and there is no room for criticism. On the contrary, one
could, for example, point out that some Finnish courts have received in the past rulings
from the European Court of Human Rights on the issue of too long court proceedings,
but this is not an issue to be discussed under the topic of supremacy.8

However, there might be an issue, which may give rise to speculation, on how Finland
should react to the preliminary ruling in the Skanska case.9 In this relatively complicated

4 See CJEU 19 November 2019 in Joined cases C-609/17 and C-610/17, ECLI:EU:C:2019:981; Opinion of AG
Bot delivered on 4 June 2019 in Joined Cases C-609/17 and C-610/17, Terveys- ja sosiaalialan neuvottelu-
järjestö (TSN) et al., ECLI:EU:C:2019:459.

5 See CJEU 19 April 2016, C-441/14 Dansk Industri (DI), acting on behalf of Ajos v Estate of Karsten Eigil
Rasmussen (Ajos), ECLI:EU:C:2016:278 as well as articles U. Neergaard and K. Engsig Sørensen, ‘Activist
Infighting among Courts and Breakdown of Mutual Trust? The Danish Supreme Court, the CJEU, and the
Ajos Case’ in Yearbook of European Law, Vol. 36, 2017, 314–313 and R. Nielsen and C. Tvarnø, ‘Danish
Supreme Court Infringes the EU Treaties by Its Ruling in the Ajos Case’ Europarättslig Tidskrift, Vol. 20,
No. 2, 2017, 303326, at 303, in which it has been stated: “In its judgment in the Ajos-case, the Court of Justice
of the European Union (CJEU) upheld its findings in Mangold and Kücükdeveci. The Danish Supreme Court
defied the CJEU and did the opposite of what the CJEU had held it was obliged to do”.

6 Supreme Administrative Court, Judgment of 31 December in case KHO 1996-B-577. The paragraphs of
the judgments by this court are not numbered.

7 See for example Supreme Court, Judgment of 20 May 2016, ECLI:FI:KKO:2016:34, para. 25.
8 See e.g. J Niemi, Civil Procedure in Finland, Alphen aan den Rijn, Kluwer Law International, 2011, 18 and

ECtHR, Judgment of 31 May 2007, App no 25072/02, Riihikallio et al. v. Finland, and ECtHR, Judgment
of 19 January 2010, App no 23172/08, Rangdell v. Finland.

9 See CJEU 14 March 2019, C-724/17 Vantaan kaupunki v Skanska Industrial Solutions Oy and others,
ECLI:EU:C:2019:204.
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competition law case about private enforcement, the SupremeCourt (Korkein oikeus KKO,
Högsta domstolen HD) referred to the CJEU three detailed and nuanced questions for a
preliminary ruling. Among other issues, the Supreme Court sought to find out what the
boundaries were of the principle of effectiveness in competition law cases. One could ask,
whether the company “A” which continued the business of the company “B” participating
in a cartel is to be held liable only if it knew or should have known that the latter company
“B” has committed such an infringement. In its ruling, the CJEU sought coherence within
the sphere of competition law and not within the sphere of EU law as a whole.10 So the
CJEU reached the following very cursory ruling:

“Article 101 TFEU must be interpreted as meaning that, in a case such as that
main proceedings, in which all the shares in the companies which participated
in a cartel prohibited by that article were acquired by other companies and
continued their commercial activities, the acquiring companiesmay be held liable
for the damage caused by the cartel in question.”11

The reply offered by the CJEU would not seem to address all the nuanced aspects of this
case thoroughly enough.12 One could point out in this context that the interpretations
given by the Finnish court of first instance (käräjäoikeus) and the appellate court
(hovioikeus) differed. Consequently, one can without hesitation claim that the case is far
from clear from the national perspective. The question is not, whether the Finnish courts
do not understand the Courage line of cases,13 but whether the res judicata principle based
on national procedural rules should be weighed more in the analysis. One approach is to
claim that this ruling by theCJEU reflects the over-emphasis of the principle of effectiveness
so that the principles of res judicata or legal certainty were not fully analysed and weighed
by the Court.14

10 Ibid, para. 47.
11 Ibid, para. 60.
12 See e.g. J Raitio, ‘Rule of Law, Legal Certainty and Efficiency in EU Competition Law’, Rechtstheorie, Vol.

49, No €, 2018, 479-495, (Raitio 2018). Please note that the article was published in reality in 2019, so the
publication year is misleading.

13 See e.g. CJEU 20 September 2001, C-453/99 Courage Ltd v Bernard Crehan and Bernard Crehan v Courage
Ltd and Others (Courage), ECLI:EU:C:2001:465, CJEU 13 July 2006 in Joined Cases C-295/04 to C-298/04
Vincenzo Manfredi v Lloyd Adriatico Assicurazioni SpA et al, ECLI:EU:C:2006:461, CJEU 14 June 2011, C-
360/09 Pfleiderer AG v Bundeskartellamt, ECLI:EU:C:2011:389, CJEU 6 November 2012, C-199/11 Otis,
ECLI:EU:C:2012:684, CJEU 6 June 2013, C-536/11DonauChemie, ECLI:EU:C:2013:366CJEU 5 June 2014,
C-557/12 Kone, ECLI:EU:C:2014:1317.

14 See Raitio 2018, p. 499.
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Question 3

Known decisions concerning mutual recognition and the principle of mutual trust appear
to closely follow guidance given by the CJEU in its caselaw. CJEU caselaw is also often
cited in the published judgments of the Supreme Court, Supreme Administrative Court,
and Court of Appeal examined below. National judgments generally refer to mutual
recognition in order to effectively facilitate mutual recognition. Some prominent recent
examples of caselaw from the supreme courts are described below. There is no evidence
of resistance or discussion of alternative standards in order to reject supremacy. Where a
judgment requires an interpretation which resolves the mooted conflict between different
principles of EU law, courts can be expected to make preliminary references to the CJEU.
Conversely, the principle of mutual recognition is rather uncontroversial and rules
incorporating some aspect of the principle are often appliedwithout a reference. Preparatory
work to the national implementing legislation can also be a means for courts to refer to
mutual recognition as not only a principle of EU legislation but as the intention of
parliament underpinning national implementing legislation.15

The Aranyosi caselaw of the CJEU was applied in a 2017 Supreme Court decision
involving a surrender to Bulgaria.16 The case concerned whether the prison conditions
that would have been endured by the person to be surrendered constituted a mandatory
ground of refusal under Finnish law implementing the Framework Decision on European
Arrest Warrant (2002/584/JHA).17 This ground of refusal listed the risk of inhumane
treatment and other international human rights obligations not listed in the express grounds
for refusal under Articles 3 and 4 of Framework Decision.18 The Supreme Court accepted
that there was evidence of a general risk of inhumane treatment. This risk was documented
by caselaw of the European Court of Human Rights (hereafter “ECtHR”), a 2015 report
of the European Committee for the Prevention of Torture and Inhuman or Degrading
Treatment or Punishment,19 and there were publicised incidents of physical or sexual
violence in the prison to which the person would be surrendered.

15 See e.g. Supreme Court, Judgment of 29 August 2017, ECLI:FI:KKO:2017:60, para. 9.
16 See Supreme Court, Judgment of 15 March 2017, ECLI:FI:KKO 2017:11 and CJEU, CJEU 5 March 2016 in

Joined Cases C-404/15 and C-659/15 PPU, Pál Aranyosi and Robert Căldăraru v Generalstaatsanwaltschaft
Bremen, ECLI:EU:C:2016:198.

17 See Laki rikoksen johdosta tapahtuvasta luovuttamisesta Suomen ja muiden Euroopan unionin jäsenval-
tioiden välillä (1286/2003) [Act on Surrender on the Basis of an Offence Between Finland and Other
Member States of the European Union]. English translation available at: http://finlex.fi/fi/laki/kaannokset/
2003/en20031286.pdf.

18 See Council Framework Decision of 13 June 2002 on the European arrest warrant and the surrender proce-
dures between Member States (2002/584/JHA).

19 CPT/Inf (2015) 36 Report to the BulgarianGovernment on the visit to Bulgaria carried out by the European
Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment (CPT)
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The judgment is noteworthy because, although delivered in March 2017, the Supreme
Court relied on Bulgarian authorities’ assurances that prison conditions would be
satisfactory by June 2017. The judgment expressly refers to mutual recognition and
paragraphs of the Aranyosi case which cite mutual trust.20 The prosecutor had obtained
further information and assurances from the Bulgarian authorities on the basis of which
the Supreme Court concluded that renovations improving prison conditions were likely
to be completed within three months (after the judgment on surrender) and that the
authorities had taken steps to combat the sexual and physical violence which had been
reported in the press. The Court therefore concluded that there was no specific risk of
inhumane or degrading treatment in the circumstances that would apply to the surrendered
person. Thus,mutual trustwas sufficient in circumstanceswhere the issuing state authorities
had merely assured that conditions would at some point in the near future comply with
the requirements.

This judgment contrasts with the approach taken to the extradition to Turkey in a later
2019 precedent.21 In this case the Supreme Court was asked for an opinion by the Ministry
of Justice on the extradition of a person for whom, in its appreciation, a real risk of
inhumane treatment would arise. Further queries were raised with Turkey, which did not
reply. The Supreme Court cites Article 19 of the Charter and Petruhhin22 in addition to
the ECHR and national constitutional provisions concerning inhumane treatment and
concludes that in these circumstances and the absence of further assurances or clarifications
from Turkey, the person could not be extradited.

In 2016, the Supreme Court invoked the principle of mutual recognition in a case
concerning the recognition of fines under national law transposing the FrameworkDecision
on themutual recognition of fines (2005/214).23 The interpretation adopted in the judgment
resulted in granting a national enforcement authority standing and extraordinary leave to
appeal as regards a mutual recognition decision which it had no standing to appeal at first
instance. A lower national court had applied an optional ground for refusal without
consulting the national executing authority with sole competence on the matter. This
decision was eventually quashed following an extraordinary appeal. According to the
Supreme Court, the lower court ought to have noted the Finnish obligation to effectively
implement Union law and that the mutual recognition of judgments is the foundation of

from 13 to 20 February 2015, available at https://rm.coe.int/CoERMPublicCommonSearchServices/
DisplayDCTMContent?documentId=09000016806940c7.

20 See Joined cases C-404/15 and C-659/15 PPU, Aranyosi, para. 77, cited in para. 6 of the national judgment.
21 See Supreme Court, Judgment of 19 March 2019, ECLI:EU:KKO:2019:26.
22 See CJEU 6 September 2016, C-182/15 Aleksei Petruhhin v Latvijas Republikas Ģenerālprokuratūra,

ECLI:EU:C:2016:630.
23 See Supreme Court, Judgment of 18 April 2016, ECLI:FI:KKO:2016:27 and Council Framework Decision

2005/214/JHA of 24 February 2005 on the application of the principle of mutual recognition to financial
penalties (OJ L 76, 22.3.2005, p. 16–30).
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criminal cooperation underArticle 82TFEU.24 This required hearing the relevant authority,
which had the right to be heard (but not a right to appeal the decision).

Mutual recognition is also referred to in caselaw where this results in greater protection
of defense rights. In this 2018 case,25 the deadline for implementation of Directive
2013/48/EU26 expired whilst a question concerning its application was on appeal. The
SupremeCourt referred to a provision of theDirective invoking the necessity ofminimum
protections to facilitatemutual recognition.27 The provisions of the directive which allowed
communication between suspects and third persons therefore applied, and also governed
refusal to such communication. This also meant the Charter applied.

In 2018, TheHelsinki Court of Appeal (Helsingin hovioikeus, HelHO)mentionsmutual
recognition in a judgment28 concerning the recognition of proceedings under the Insolvency
Regulation 2000/1346. The Court of Appeal cites mutual trust as the foundation of rules
and that ordre public must therefore be given a narrow interpretation.29 As a consequence
the Finnish tax authority could not distrain property that was the subject of French
proceedings under the Regulation. The judgment also refers to the direct applicability of
the Regulation as grounds for the dismissal of the demands of the tax authority. The Court
of Appeal denied an appeal by national execution authorities in which the national
authorities claimed mutual recognition of French proceedings would be contrary the
Article 26 public policy exception. The Court of Appeal disagreed, noting that Article 26
was interpreted strictly in the light of the principle of mutual recognition, and that no
grounds could effectively be invoked against a result which arose from the direct application
of the Regulation.

In the context of Regulation 4/2009 on jurisdiction, applicable law, recognition and
enforcement of decisions and cooperation inmatters relating tomaintenance obligations30,
Finnish courts have, without referring questions, found that the Article 24 of the Charter
(protection of the rights of the child) nor Article 47 (effective legal protection) required
Finnish lower courts to issue interlocutory judgments on the applicable law in relevant

24 Ibid, para. 9
25 See Supreme Court, Judgment of 20 December 2018, ECLI:FI:KKO:2018:87.
26 Directive 2013/48/EU of the European Parliament and of the Council of 22 October 2013 on the right of

access to a lawyer in criminal proceedings and in European arrest warrant proceedings, and on the right
to have a third party informed upon deprivation of liberty and to communicate with third persons and with
consular authorities while deprived of liberty (OJ L 294, 6.11.2013, p. 1–12).

27 Ibid, para. 12 of the judgment, citing recital 4 of Directive 2013/48. See also paras 13 and 14.
28 See Helsinki Court of Appeal, Judgment of 1 November 2018, ECLI:FI:HelHO:2018:20.
29 See also Recital 22 of Council Regulation (EC) No 1346/2000 of 29 May 2000 on insolvency proceedings

(OJ 2000 L 160, p. 1) and CJEU 2 May 2006, C-341/04 Eurofood, ECLI:EU:C:2006:281 para. 39, both cited
in the national judgment.

30 Council Regulation (EC) No 4/2009 of 18 December 2008 on jurisdiction, applicable law, recognition and
enforcement of decisions and cooperation in matters relating to maintenance obligations (OJ L 7, 10.1.2009,
p. 1–79).
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proceedings. This aspect of the proceedings was not mandated by the Regulation, and as
such fell within the scope of national procedural autonomy.31

None of the judgments above involve a reference to the CJEU. However, there is at
least one prominent case in which the national court suspects a potential conflict between
mutual recognition and another principle of EU law. This case involves a reference in
which theCJEU is asked to interpret the relationship between the EU rules based onmutual
recognition and the principle of effective legal protection. It is therefore also linked to the
other caselaw listed in our answer to question 5.

In a 2016 judgment, the SupremeAdministrative Court examineswhether the principle
of effective legal protection allowed it to re-examine the approval of a medicinal product
granted in another Member State.32 Under Directive 2001/83 on the Community code
relating to medicinal products for human use,33 medicines approved by the authorities of
one Member State were approved by the authorities of other EU states in decentralised
proceedings which allowed for refusal only on the basis of reasons concerning public
health. The company producing the medicine could not participate in the proceedings for
secondary approval to protect its documentation rights. Was this a violation of Article 47
of the Charter if the company could neither protect those rights in earlier proceedings?

The SupremeAdministrative Court suspected that it could only apply the limited public
health ground for refusal which was expressly mentioned in Article 28 of the Directive
2001/83. It therefore asked for both an interpretation of the extent of the grounds of refusal
in the Directive which it could apply in secondary proceedings and, if those grounds were
interpreted restrictively, how it should ensure the effective legal protection of documentation
rights under Article 10 of the Directive 2001/83 and Article 47 of the Charter. The resulting
preliminary ruling by theCJEU inAstellas Pharma34 confirmed that the competent authority
of a Member State deciding on the market placement of a generic product cannot itself
determine the point in time from which the data exclusivity period for the reference
medicinal product starts to run. The principle of effective legal protection allowed the
court in the second Member State to review the determination of the point in time from
which the data exclusivity period for the referencemedicinal product starts to run.However,
that court could not review whether the (mutually recognised) initial marketing
authorisation for the reference medicinal product granted in another Member State was
granted in accordancewith that directive. Thus, where doubts arose about the compatibility
of a rule based on mutual recognition with the principle of effective legal protection, the

31 See Supreme Court, Judgment of 20 May 2016, ECLI:FI:KKO 2016:36.
32 See Supreme Administrative Court, Judgment of 31 October 2016, ECLI:FI:KHO:2016:162.
33 Directive 2001/83/ECof the EuropeanParliament and of theCouncil of 6November 2001 on theCommunity

code relating to medicinal products for human use (OJ No. L 311, 28.11.2001, p. 67–128).
34 See CJEU 14 March 2018, C-557/16 Astellas Pharma, ECLI:EU:C:2018:181.
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Finnish court referred a question to the CJEU and then applied this interpretation in its
judgment.

Question 4

The fundamental elements of the judicial independence in Finland are laid down in the
Constitution.35 The separation of powers is expressed in the following terms: “The judicial
powers are exercised by independent courts of law, with the Supreme Court and the
Supreme Administrative Court as the highest instances.” Protection under the law is laid
down as follows:

“Everyone has the right to have his or her case dealt with appropriately and
without undue delay by a legally competent court of law or other authority, as
well as to have a decision pertaining to his or her rights of obligations reviewed
by a court of law or other independent organ for the administration of justice.
Provisions concerning the publicity of the proceedings, the right to be heard, the
right to receive a reasoned opinion and the right of appeal, as well as the other
guarantees of a fair trial and good governance shall be laid down by an Act.”

In Finland, the general perception of the functioning of the justice system seems to be
positive. In this context, a reference can be made to the Rule of Law Index set up by the
World Justice Project36, in which Finland was ranked 3rd of the 126 countries and
jurisdictions analysed (2019).

As an EU level point of reference, the questionnaire refers to the CJEU case Associação
Sindical dos Juízes Portugueses.37 This preliminary reference related to judicial independence
and the temporary reduction in the amount of remuneration paid to the court’s members
of Court of Auditors of Portugal, in the context of the Portuguese State’s budgetary austerity
measures. While the Grand Chamber of the CJEU ruled that EU law (the second
subparagraph of Article 19(1) TEU) must be interpreted as meaning that the principle of
judicial independence does not preclude general salary-reduction measures, such as those
at issue in the main proceedings, linked to requirements to eliminate an excessive budget

35 Suomen perustuslaki [Constitution of Finland] (731/1999), sections 3(3) and 21.
36 The World Justice Project Rule of Law Index measures how the rule of law is experienced and perceived

by the general public in 126 countries. Relying on primary data, the Rule of Law Index measures countries’
rule of law performance through eight factors: Constraints onGovernment Powers, Absence of Corruption,
Open Government, Fundamental Rights, Order and Security, Regulatory Enforcement, Civil Justice, and
Criminal Justice.

37 See CJEU 27 February 2018, C-64/16 Associação Sindical dos Juízes Portugueses, ECLI: EU:C:2018:117.
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deficit and to an EU financial assistance programme, from being applied to the members
of the Tribunal deContas, it also gave detailed guidance as to the concepts of legal remedies,
effective judicial protection and judicial independence.

The Supreme Administrative Court has referred to this decision in two of its plenary
decisions in 201838 relating to the lawful composition of an administrative court in view
of assessing the possible disqualification of one of the persons participating in the
adjudication.

As to the substance, both cases related to asylum applications. The administrative
decisions at the origin of the cases were taken by Finnish Immigration Service (Migri) and
they were judged in first instance by an administrative court, composed of two judges and
a referendary. The tasks of a referendary (esittelijä, föredragande) somewhat correspond
to that of a legal secretary (référendaire) preparing a case in the CJEU, but the legal position
is different. The referendary not only prepares the case, butmay equally express a dissenting
opinion on the judgment, which is recorded in the judgment. The name of the referendary
also appears in the judgment and the referendary signs the judgment. On appeals to the
Supreme Administrative Court, the asylum seekers argued that the referendaries
participating in the handling of each case were not impartial because of their earlier
functions and should have been disqualified. In both cases, the referendaries preparing
the cases had previously worked in Finnish Immigration Service and were on leave of
absence from this service.

The judgments, made exceptionally by the Supreme Administrative Court in plenary
sitting, set out a detailed analysis of the national and international legal situation and set
out in detail the facts of the two cases. In the first case, disqualification was established
and the referendary should not have participated in judging the case. In the second case,
based on a different set of the facts, no ground for disqualification were found.

Question 5

The questionnaire seems to seek cases where national courts have departed or diverged
from the scope laid down in EU law as regards the:
– the class of beneficiaries entitled to bring legal actions for the protection of their own

interests;
– the standing of private actors to enforce Union law in the general or public interest;

or
– the capacity of third parties to bring legal actions for the enforcement of private rights.

38 Supreme Administrative Court, Judgment (Full Court) of 22 August 2018, ECLI:FI:KHO:2018:116 and
Judgment (Full Court) of 22 August 2018 ECLI:FI:KHO:2018:117.
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In this context, it is useful to explore four judgments of the Supreme Administrative Court.
In the first case the class of beneficiaries as defined by national law was not altered on the
grounds of provisions of EU law. In the second case, the class of beneficiaries defined in
national law was interpreted as enlarged by provisions of EU law. In the third case, the
national provision was interpreted in conformity with an international convention and
EU law. In the fourth case, the class of beneficiaries laid down in EU law was not defined
without ambiguity and a preliminary reference to the CJEU was made.

A common point of departure for the first two cases is the definition of the appellant
is laid down in section 6(1) of the Administrative Judicial Procedure Act (586/1996).39

According to this provision, the right to appeal may be exercised by any person to whom
a decision is addressed orwhose right, obligation or interest is directly affected by a decision
may appeal against the decision.

In a case relating to the standing of a recreational fishing association40, a professional
fisherman had obtained a derogation to fish in a certain area by way of a decision from
the competent administrative authority The Finnish Federation for Recreational Fishing
and another association sought to exercise the right to appeal against the decision issued
to the professional fisherman. The Supreme Administrative Court assessed the applicable
provisions and then considered the relevant caselaw and concluded that in this instance
there was no need to depart from the traditional interpretation, even given the effects of
EU law in the case. In court’s view broadening the scope of application of the provision
by extensive interpretation by virtue of EU law was not warranted in this case. The
interpretation of the national provision was thus not affected by EU law.

In a case relating to the standing of a residents’ association concerning aircraft noise41,
one of the issues was whether a residents’ association had the right to appeal against the
decision of the Finnish Transport Safety Agency (Trafi), which, under the Aviation Act,
had decided not to impose operating restrictions on airborne noise (Directive 2002/30)42

as regards Helsinki-Vantaa Airport. The legal basis for the right of appeal of the residents’
association was based on the interpretation of section 6 of the Administrative Procedure
Act. Under the generally applicable, rather narrow interpretation of that provision, the
residents’ association would not have had a right of appeal. However, taking into account
the connection of the matter resolved under the Aviation Act with the issue of the
environmental permit under the Airport Environmental Protection Act, international

39 https://www.finlex.fi/fi/laki/kaannokset/1996/en19960586. This is replaced, as of 1 January 2020 by Laki
oikeudenkäynnistä hallintoasioissa (808/2019), section 7.

40 Supreme Administrative Court, Judgment of 12 April 2018, ECLI:FI:KHO:2018:50.
41 Supreme Administrative Court, Judgment of 5 January 2018, ECLI:FI:KHO:2018:1.
42 Directive 2002/30/EC of the European Parliament and of the Council of 26March 2002 on the establishment

of rules and procedures with regard to the introduction of noise-related operating restrictions at Community
airports (OJ 2002 L 85, p. 40).
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developments and jurisprudence on associations’ right of appeal, affecting the right, duty
or interest of residents’ association, the Supreme Administrative Court established that
the association had a right of appeal under section 6(1) of the Administrative Procedure
Act.When interpreting section 6(1) of theAdministrative ProcedureAct, theCourt referred
to the relevant caselaw of the CJEU, as well as that of the European Court of Human
Rights.43 In this case, the interpretation was affected by EU law.

Standing of an environmental foundation was assessed in the context of the Aarhus
Convention on public participation in decision-making and access to justice in
environmental matters.44 The Supreme Administrative Court annulled the restrictive
interpretation concerning standing of an environmental foundation taken by the
administrative court below.45 The competent administrative authority had granted
permission under Water Act to the installation and use of two natural gas pipelines
(NordStream2) to the seabed in the Finnish economic zone. An environmental foundation
established under Polish law (ClientEarth Prawnicy dla Ziemi) sought to challenge this
decision at the administrative court. The challenge was rejected as inadmissible.

The case was brought before the Supreme Administrative Court which interpreted the
provision establishing the standing, i.e. Chapter 14, section 2 of Water Act (587/2011), in
the light of the preparatory works (government bill) for the Water Act and the Act relating
to theAarhusConvention. These elements showed that functioning area of an organization
was one of the issues to be taken into account, alongside with the purpose and real
functioning of the organization. The Supreme Administrative Court noted that given the
rules of ClientEarth Prawnicy dla Ziem and its functioning area, they corresponded to the
purpose and real functioning of this foundation.

Therefore, it was not possible to consider the function area to cover only Poland, as
administrative court below had done. There were no reasons to make a restrictive
interpretation of Chapter 14, section 2 of the Water Act, also when taking into account
Article 9(2) of the Aarhus convention and its objectives and relevant caselaw. Therefore,
the decision to reject the appeal on grounds of lack of standing, taken by the administrative
court below, was annulled and the right to appeal established. In this case the national
provision was interpreted in conformity with EU law.

43 See CJEU 8 March 2011, C-240/09 Lesoochranárske zoskupenie, ECLI:EU:C:2011:125 and CJEU
20 December 2017, C-664/15 Protect Natur-, Arten- und Landschaftsschutz Umweltorganisation,
ECLI:EU:C:2017:987 and ECtHR (GC), Judgment of 8 July 2003, App No 36022/97, Hatton et al. v. United
Kingdom.

44 Convention on access to information, public participation in decision-making and access to justice in
environmental matters, signed in Aarhus on 25 June 1998 and approved on behalf of the European Com-
munity by Council Decision 2005/370/EC of 17 February 2005 (OJ 2005 L 124, p. 1).

45 Supreme Administrative Court, Judgment of 19 August 2019, ECLI:FI:KHO:2019:97.
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Finally, in one further case, the Supreme Administrative Court has made a reference
for preliminary ruling to the CJEU concerning the standing of a consumer customer of an
electricity network company in relation to the decision of the regulatory authority.46 The
reference relates primarily to the interpretation of Directive 2009/72 concerning common
rules for the internalmarket in electricity andmore specifically Article 37 of theDirective.47

In the national proceedings, the national regulatory authority (Energiavirasto) had decided
to take no action regarding the electricity network company (Caruna) concerning the
legality of its billing. A consumer customer was not satisfied with this decision. The
customer’s appeal to the administrative court was, however, rejected as inadmissible for
lack of standing. The customer appealed this decision to the Supreme Administrative
Court, which decided to make a reference to the CJEU in view of obtaining further
clarification as to the interpretation of relevant EU law.

Two questions were referred to the CJEU.48 The first related to the concept of ‘affected
party’within themeaning of Article 37(17)Directive 2009/72, that is whether the consumer
customer should be considered as a party which is affected by the decision of the regulatory
authority, taken into account that he had alreadymade a complaint concerning the network
company before the national regulatory authority. The referring court noted that this was
of essence as if this was the case, then the person would be authorised to file an appeal at
a national court against a decision affecting the network company made by the national
regulatory authority.

The second question was based on the opposite hypothesis, that is, starting from the
assumption that the person designated in the first question should not be regarded as an
‘affected party’ within the meaning of Article 37 of the Electricity Market Directive
2009/72/EC. In this hypothesis, the reference sought to clarifywhether a consumer customer
in a position like that of the appellant in the main proceedings has a right on any other
legal basis under EU law to be involved before the regulatory authority (Energiavirasto) in
the treatment of a request made thereby for the introduction of a measure or to have the
case reviewed by a national court, or whether is this question governed by national law.49

Question 6

There is a rich body of caselaw from Finnish courts on the duty to refer and the
consequences attached to failures to refer questions to theCJEU. TheCommission initiated

46 Supreme Administrative Court, Judgment of 7 September 2018, ECLI:FI:KHO:2018:125.
47 Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common

rules for the internal market in electricity (OJ 2009 L 211, p. 55).
48 Case C-578/18, Energiavirasto. The request for preliminary ruling was lodged in September 2018.
49 See CJEU 23 January 2020, C-578/18, Energiavirasto, ECLI:EU:C:2020:35.
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an informal EUPilot dialogue procedurewith Finland concerning long-standing allegations
that Finnish courts had not adequately referred questions to the CJEU in tax cases. The
investigation and the Finnish response demonstrate that, where references ought to be
made but are not, claimants have obtained special procedural remedies to vacate judgments
and state liability for sufficiently serious breaches of EU law. The procedure was closed in
2018 after the Finnish government provided satisfactory explanations and evidence to the
Commission.50

In 2012, the Supreme Administrative Court established that, in the absence of national
law governing damages for state liability or a settled practice as to how such claims were
adjudicated, a claim for state liability could be adjudicated in the administrative procedural
system rather than the ordinary courts where claims for damages were typically examined.
This was according to the Supreme Administrative Court also a matter of ensuring the
effective legal protection of the claimant’s interests.51

In 2013, the Supreme Court decided a case in which it awarded the claimant damages
for state liability under the Köbler doctrine.52 The Supreme Administrative Court had
decided a case in 2006 without referring questions to the CJEU53 even though it should,
according to the later 2013 judgment in the state liability case, already have established on
the basis of prior analogous CJEU caselaw involving other Member States that the practice
of adding a value-added-tax -like tax to vehicle taxwas considered discriminatory taxation
in the caselaw of the CJEU. This was confirmed in a later 2009 infringement judgment
concerning Finnish law, so the breachwas sufficiently serious in 2006.54 National lawwhich
would have limited the right to damages more strictly than the Köbler criteria was
disapplied.

In 2002 the Supreme Administrative Court had decided a case with facts analogous to
the later Cadbury Schweppes55 judgment of the CJEU. In its 2002 decision the Supreme
Administrative Court established that the question was acte clair, and that it was not
required to make a preliminary reference on this basis.56 In a later judgment in 2011, the
Supreme Administrative Court nevertheless admitted that the question could not have
been acte clair in 2002 and it therefore annulled decisions from2002 onwardswhere appeals

50 Details of this investigation are analysed in Miettinen, Samuli, Duties to refer duties: The Commission
investigates whether Finnish supreme courts failed to refer tax cases to the Court of Justice, Europarättslig
tidskrift 2/2019 pp. 245-260.

51 See Supreme Administrative Court, Judgment of 28 November 2012, ECLI:FI:KHO:2012:104.
52 See Supreme Court, Judgment of 5 July 2013, ECLI:FI:KKO:2013:58 and CJEU, Judgment of 30 September

2003 in Case C 224/01, Köbler, EU:C:2003:513.
53 See Supreme Administrative Court, Judgment of 12 December 2006, ECLI:FI:KHO:2006:95.
54 See CJEU 19 March 2009, C-10/08 Commission v Finland, ECLI:EU:C:2009:171.
55 CJEU 12 September 2006, C-196/04, Cadbury Schweppes plc and Cadbury Schweppes Overseas Ltd v Com-

missioners of Inland Revenue, [2006] ECR I-7995, ECLI:EU:C:2006:544.
56 See Supreme Administrative Court, Judgment of 20 March 2002, ECLI:FI:KHO 2002:26.
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had originally been wrongly denied. 57 Here, the decision not to refer was reasoned even
if it was wrong in law.

In 2019 the Supreme Court also reviewed a series of events from 2001 onward in which
the State had levied port fees contrary to EU law. 58 In this case, the claimants had sued for
state liability for fees that were the subject of administrative decisions issued at the latest
in 2005. Actions had become time-barred in 2008, but litigation was not brought until
2010. In 2017 the Supreme Court issued a final judgment in two of these cases in which it
found that the action was time-barred. The relevant date for commencing the limitation
was the date of the administrative decision for payment and not, as the applicants claimed,
2008, when the legality of some fees was raised before national courts. For several other
claimants the Supreme Court refused leave to appeal. The 2017 judgment was issued
without a reference to the CJEU. This led to an extraordinary appeal under which the
claimants argued the 2017 judgment should be vacated due to a serious procedural error,
namely the failure to refer a question to the CJEU. None of the claimants in the 2017
proceedings had requested a reference but the Supreme Court had ex officio examined
whether it should refer questions about the relationship between the principle of
effectiveness and the national law concerning the time-barring of claims. The 2019 claim
thus concerned whether the national court erred in failing to refer questions in 2017 and,
whether as a consequence, its 2017 judgment should be vacated in extraordinary proceedings
due to this alleged procedural irregularity.

In this judgment, the Supreme Court reviewed CJEU caselaw on the principle of
effectiveness and limitation periods. It considered that there was an established line of
caselaw according to which effectiveness precluded the commencement of a limitation
period only where the actions of the authoritiesmeant the complete loss of remedies before
national authorities or courts. The limitation period may as a matter of EU law commence
even where the state maintains its unlawful position. Thus, the early Emmott judgment of
the CJEU59 was an exception and the limitation period could in most cases run even where
national law was not compliant with EU law. Since the caselaw of the CJEU contained an
established line of cases from which an answer to the mooted question could be identified,
the Court found that it was not bound to refer a question to the CJEU and that, as such,
no procedural error required it to vacate its 2017 judgment.

Although the caselaw described above generally demonstrates a detailed evaluation of
both the requirements to refer and the extent to which a point of law is acte éclairé or acte
clair, some areas of judicial practicemay require greater scrutiny. Inmany instances access

57 See Supreme Administrative Court, Judgment of 8 June 2011, ECLI:FI:KHO:2011:38.
58 See Supreme Court, Judgment of 26 August 2019. ECLI:FI:KKO:2019:70.
59 See CJEU 25 July 1991, C-208/90 Theresa Emmott v Minister for Social Welfare and Attorney General,

ECLI:EU:C:1991:333.
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to a court of last instance is subject to leave for appeal in Finland. This means that the
court which decides whether that leave is granted in effect becomes a court from which
there is no judicial remedy within the meaning of Article 267 TFEU. While the published
precedents of the Supreme Courts tend to consider whether a reference should be made,
it is possible that unpublished decisions or those denying leave to appeal may not always
be reasoned in a similar manner. Should the case law on fair trial rights is interpreted to
require express reasoning in all cases where a reference is not made, this might require
further analysis. As both the CJEU and Finnish courts recognise, such decisions are also
decisions from which there is no judicial remedy under national law.60

Question 7

The emphasis on judiciary may be a bit misleading, when one tries to find out the Finnish
problems as regards the enforcement of EU law obligations and the principle of supremacy.
Perhaps one could claim that one of the main problems is the past Government’s strict
adherence to its political program (2015-2019), which gave detailed roadmap and guidelines
for the legislation and policy issues. Such a political document is naturally based on
compromises between various political parties and its legal status should not in any case
exceed the Constitution or human rights. However, sometimes it seems that the politics
reflected by aGovernment’s programweighsmore than e.g. human or fundamental rights.
For example, Finnish legislation requires that transsexuals must be infertile before they
can legally have their legal status as man or woman changed.61 This is clearly against a
recent ruling of the European Court of Human Rights62, but nevertheless the past
government did not initiate any legislative action as regards this state of affairs mainly
based on the relative conservative Government’s program.63 This example may illustrate
how the Finnish courts may have to interpret national laws, which do not comply with
contemporary interpretations of our international human rights obligations. Yet one may
point out that discussions about the European Convention of Human Rights and ECtHR
case law are beside the point here, since the aim is to discuss EU law. However, as a
counterargument one could claim that the rule of law in the EU requires human rights to

60 See CJEU 4 June 2002, C-99/00 Lyckeskog, ECLI:EU:C:2002:329, para. 18, cited by the Supreme Court in
Judgment of 26 August 2019, ECLI:FI:KKO:2019:70, para. 12.

61 See Laki transseksuaalin sukupuolen vahvistamisesta (563/2002) [Act on legal recognition of the gender of
transsexuals] and more thoroughly about the legal status of transsexuals in Finland e.g. M. Rantala,
‘Sukupuoleen sopeutetut – intersukupuolisten ja transsukupuolisten henkilöiden oikeusasema Suomessa’,
Oikeus, Vol. 45, No. 1, 2016, 8-28.

62 See ECtHR, judgment of 6 April 2017, App nos 79885/12, 52471/13 and 52596/13,Garcon et Nicot v France.
63 It seems that the current Government (PM Marin) will finally propose the necessary changes to the Finnish

legislation.
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be interpreted as a part of it. This is not at all a novel idea bearing in mind the European
values reflected in Article 2 TEU.64

Although it is not directly related to any of the questions above, one could nevertheless
illuminate shortly how well Finland has complied with its legal obligations based on EU
law. This question would require another lengthy study, but given the purpose of this
questionnaire wewould like to give only few examples, which are often regarded as typically
Finnish problems. It is well-known that especially the taxation of motor vehicles65 and
importation of alcohol66 have caused court proceedings in Finland based onnon-compliance
with EU law. Alcohol may become, again, a topical issue, since the Finnish alcohol
legislation has been altered in 2017 and there has been discussion, whether the new
legislation contains too strict restrictions as regards ordering alcohol via internet from
another Member State.67 Perhaps a much more serious example was the Finnish debate,
whether the proposals in 2015-2019 for reforms of the Finnish health care system and
regional government reorganization68 contained elements of state aid and should have
been notified to the Commission on grounds of Article 108(3) TFEU. The Government
was not willing to notify, although the Supreme Administrative Court has stated that parts
of the proposed legislation should have been notified.69 This example shows that sometimes
the courts have to give input in contemporary politics, if the courts are consulted as part
of the preparation of a legislative proposal by the ministries during the legislative process.

To provide a more nuanced overview of the Finnish compliance with EU law, one
could refer to the enforcement actions Commission has initiated on grounds of Article
258 TFEU between1995 and 2016.70 Only 12 enforcements actions led to judgments in
which Finland had breached its obligations. Most of the enforcement actions (30) dealt
with the late implementation of a Directive. Therefore, overall, it seems that Finland has

64 See e.g. A. Rosas–L. Armati, ‘EU Constitutional Law, An Introduction’, Oxford, Hart publishing, 1st ed,
2010, 42-43.

65 See e.g. CJEU, Judgment of 19 September 2002 in Case C-101/00 Tulliasiamies and Antti Siilin, [2002] ECR
I-7487 and CJEU 19 March 2009, C-10/08 Commission v. Finland, [2009] ECR I-39.

66 See e.g. CJEU 28 September 2006, C-434/04 Criminal proceedings against Jan-Erik Anders Ahokainen and
Mati Leppik, [2006] ECR I-9171 and CJEU 12 November 2015, C-198/14 Valev Visnapuu v Kihlakunnan-
syyttäjä (Helsinki) and Suomen valtio, ECLI:EU:C:2015:751.

67 SeeGovernment’s proposalHE100/2017 vp and Judgment of 12November 2015 inCaseC-198/14Visnapuu,
ECLI:EU:C:2015:751.

68 See Government’s proposal HE 16/2018 vp.
69 SeeOpinion of the SupremeAdministrative Court, 13December 2017,H 567/17 and J. Raitio, ‘Observations

about the Notification Procedure For State Aid, Notification for Legal Certainty, and the Standstill Clause
in Article 108(3) TFEU’, Europarättslig Tidskrift, Vol. 22, No. 3, 2019, 461-475. Additionally one may point
out that Judgment of the General Court of 5 February 2018 in case T-216/15 Dôvera zdravotná poist’ovña,
ECLI:EU:T:2018:64 has actually even strengthened the opinion according to which notification is needed.

70 See the statistics in the report Suomen hallituksen toimet EU-tuomioistuinasioissa ja EU-rikkomusasioissa/
Åtgärder av Finlands regering I EU-domstolsärenden och I EU-överträdelseärenden 1.1.–31.12.2016,Ministry
of Foreign Affairs.
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been able to complywith EU law obligations relatively well and there are thus no significant
problems as regard the rule of law or mutual trust71 from an EU law perspective in that
sense. This may also, at least partly, give an answer to the question concerning the
supremacy of EU law in Finland.

71 See about the concept of mutual trust K. Lenaerts, ‘La Vie Après L’Avis: Exploring the Principle of Mutual
(Yet Not Blind) Trust’, Common Market Law Review, Vol. 54, No. 3, 2017, 805-840.
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Carine Soulay*

Question 1

I–Affirmépar la pratiquedes juridictions supérieures nationales et de laCJUEcomme
un élément clé du système juridictionnel de l’Union, le dialogue des juges dans le cadre
du renvoi préjudiciel repose sur un équilibre fragile

I – 1 – Le renvoi préjudiciel, au cœur du système juridictionnel de l’UE, implique un dialogue
des juges longtemps fondé sur un malentendu constructif

L’article 267 du Traité sur le Fonctionnement de l’Union Européenne (TFUE) donne
compétence à la Cour de justice de l’Union européenne (CJUE) pour statuer, à titre
préjudiciel, d’une part sur l’interprétation des traités, d’autre part sur la validité et
l’interprétation des actes pris par les institutions, organes ou organismes de l’Union. Son
3ème alinéa impose à toute juridiction nationale dont les décisions ne sont pas susceptibles
d’un recours juridictionnel de droit interne de saisir la Cour à titre préjudiciel lorsqu’une
telle question est soulevée dans une affaire pendante devant elles.

Lemécanisme de renvoi préjudiciel ainsi établi, en vue d’assurer « l’unité d’interprétation
du droit de l’Union, (…) sa cohérence, son plein effet et son autonomie ainsi que, en dernière
instance, le caractère propre du droit institué par les traités », est donc à juste titre qualifié
de « clef de voûte du système juridictionnel »1 mis en place par les traités successifs depuis
le traité CECA (renvoi préjudiciel en appréciation de validité) et le traité CEE (renvoi
préjudiciel en interprétation). Cemécanisme repose sur deux prémisses: le rôle fondamental
des juridictions nationales, juges de droit commun du droit de l’Union, dans l’application
effective et uniforme du droit de l’Union et la protection effective des droits que celui-ci
confère aux personnes physiques et morales; la nécessité d’un dialogue de juge à juge entre
la Cour et les juridictions des États membres2.

* Conseillère d’Etat.
1 CJUE, 18 décembre 2014, avis 2/13, EU:C:2014:2454, points 176 et 198.
2 Ibid.
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Dans ce dialogue des juges, « les cours suprêmes nationales assurent un rôle, particulier
et irremplaçable, de passerelle entre ces deux niveaux de juridictions »3, en particulier car
elles sont soumises à une obligation de renvoi préjudiciel lorsqu’une question relative à
l’interprétation ou à l’appréciation de validité d’une norme de droit de l’Union est soulevée
devant elles (article 267 alinéa 3 TFUE).

Une telle obligation a été conçue comme le corollaire logique de l’impératif, précédemment
évoqué, de cohérence et d’unité d’interprétation du droit de l’Union, en vue de « prévenir
que s’établisse, dans un Étatmembre quelconque, une jurisprudence nationale ne concordant
pas avec les règles du droit de l’Union »4. Néanmoins, la Cour de justice elle-même, par son
arrêt Cilfit5), a défini les critères permettant aux juridictions suprêmes de s’affranchir de
l’obligation de renvoi préjudiciel, s’agissant d’une question relative à l’interprétation du
droit de l’Union qui ne lui aurait pas encore été soumise. Aux termes de cet arrêt, les cours
suprêmes nationales ne sont ainsi pas tenues de solliciter l’interprétation du droit de l’Union
auprès de la CJUE:
– lorsque la question soulevée n’est pas pertinente,
– ou lorsque la disposition de droit de l’UE en cause a déjà fait l’objet d’une interprétation

de la part de la Cour,
– ou lorsque « l’application correcte du droit de l’Union s’impose avec une telle évidence

qu’elle ne laisse place à aucun doute raisonnable. L’existence d’une telle éventualité doit
être évaluée en fonction des caractéristiques propres au droit de l’Union, des difficultés
particulières que présente son interprétation et du risque de divergences de jurisprudence
à l’intérieur de l’Union ».

A propos de ce dernier critère, le plus exposé à diverses interprétations, l’arrêt Cilfit avait
précisé que la juridiction nationale devait être convaincue que la même évidence
s’imposerait également aux juridictions des autres Etats membres et à la Cour elle-même,
et qu’elle devait, à cette fin, tenir compte de la diversité tant des versions linguistiques que
des traditions juridiques étatiques. Toutefois, la Cour a abandonné l’exigence tenant à ce
que le juge national suprême cherche à acquérir la conviction que ses homologues des
autres États membres comprendraient la disposition de droit de l’Union exactement de la
même manière6, laquelle pouvait en effet apparaître difficilement réalisable dès 1982, puis

3 « La subsidiarité, pierre angulaire du dialogue des juges en Europe », Jean-Luc Sauron, Gazette du Palais,
13 novembre 2018, n°39, p. 22.

4 CJUE 15 mars 2017, Aquino, C-3/16, EU:C:2017:209, point 33 et jurisprudence citée.
5 CJCE 6 octobre 1982, Srl Cilfit et Lanificio di Gavardo SpA c. Ministère de la santé, affaire 283/81,

EU:C:1982:335, point 21.
6 La condition, posée par l’arrêtCilfit, selon laquelle la juridiction nationale doit être convaincue que la même

évidence s‘imposerait également aux juridictions des autres Etats membres et à la Cour elle-même, et qu’elle
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du fait des élargissements successifs, pour reprendre la lettre et l’esprit des conclusions de
certains avocats généraux7.

Confronté à l’interprétation du droit de l’Union à l’occasion d’un litige, le juge national
suprême est donc invité à s’interroger sur l’obligation de renvoi préjudiciel qui lui incombe,
principalement à l’aune du critère tenant à ce que l’application correcte du droit de l’Union
s’imposerait à lui, ainsi qu’à la Cour elle-même, sans aucun doute raisonnable8.

La portée de la jurisprudenceCilfit repose sur une forme demalentendu: les juridictions
nationales suprêmes ne se sentent pas liées par l’obligation de renvoi préjudiciel lorsqu’il
n’y a pas de doute raisonnable sur ce qu’est l’application correcte du droit de l’Union au
cas d’espèce, alors que, du point de vue de la CJUE, seul le caractère évident de la réponse
à la question d’interprétation du droit de l’UEpermet de dispenser ces juridictions suprêmes
de leur obligation de renvoi préjudiciel, ce que montre d’ailleurs la motivation de l’arrêt
C-416/17 sur lequel nous reviendrons9. En d’autres termes, « alors que les cours suprêmes
estiment pouvoir trancher nombre de questions de droit de l’Union neméritant pas la saisine
de la Cour, celle-ci ne leur consent qu’unemarge d’appréciation très réduite. »10. A cet égard,
si la Cour de justice admet explicitement en 2015, pour la première fois, la référence à un
«acte clair» de nature à exonérer les juridictions nationales suprêmes de leur obligation
de renvoi, cet «acte clair» est défini, notamment, par référence au critère de la jurisprudence
Cilfit précédemment rappelé, en vertu duquel l’application correcte du droit de l’Union
s’impose avec une évidence telle qu’elle ne laisse place à aucun doute raisonnable11.

« C’est par le malentendu universel que tout le monde s’accorde. »12 Ce malentendu
fondateur de l’arrêt Cilfit a largement contribué au dynamisme de l’usage du renvoi

doit, à cette fin, tenir compte de la diversité tant des versions linguistiques que des traditions juridiques
étatiques, n’est d’ailleurs pas reprise dans les arrêts récents, dont par exemple CJUE, 9 septembre 2015, X.
et T. A. van Dijk, C-72/14 et C-197/14, ECLI:EU:C:2015:564, point 55, ni dans les recommandations de la
CJUE sur l’introduction des procédures préjudicielles par les juridictions nationales (2018/C, JOUE
20/07/2018, p. 257/01).

7 Point 52 des conclusions de l’avocat général Ruiz-Jarabo Colomer, présentées sous CJCE, 6 décembre 2005,
Gaston Schul Douane Expediteur BV, C-461/03; point 65 des conclusions de l’avocat général Jacobs,
présentées sous CJCE, 20 novembre 1997, Wiener SI, C-338/95, Rec. p. I-6495; point 75 des conclusions de
l’avocat général Tizzano, présentées sous CJCE, 4 juin 2002, Lyckeskog, C-99/00, Rec. p. I-4839.

8 Les recommandations de la CJUE à l’attention des juridictions nationales, relatives à l’introduction de
procédures préjudicielles (2018/C, JOUE p. 257/01) précisent à cet égard que « (l)orsqu’une question est
soulevée dans le cadre d’une affaire pendante devant une juridiction dont les décisions ne sont pas susceptibles
d’un recours juridictionnel de droit interne, cette juridiction est néanmoins tenue de saisir la Cour d’une
demande de décision préjudicielle (voir l’article 267, troisième alinéa, TFUE), à moins qu’il existe déjà une
jurisprudence bien établie en la matière ou que la manière correcte d’interpréter la règle de droit en cause ne
laisse place à aucun doute raisonnable ».

9 CJUE 4 octobre 2018, Commission c/ France, C-416/17, point 111 (cf. p. 5 du présent rapport)
10 « CJUE et cours suprêmes: repenser les termes du dialogue des juges ? », Stéphane Gervasoni, AJDA 2019,

p.150.
11 CJUE, X. et T. A.van Dijk, déjà cité, points 56 et 59.
12 « Mon cœur mis à nu », fragment 57, Charles Baudelaire.
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préjudiciel par les juridictions nationales tout en leur permettant de trancher les litiges à
leur niveau dans toute la mesure du possible, et a ainsi permis de respecter l’équilibre
délicat entre la préservation de l’ordre juridique de l’Union, la répartition des compétences
juridictionnelles entre CJUE et juridictions nationales selon le principe cardinal de
subsidiarité et le fonctionnement efficace du service public de la justice au niveau national.
Au fur et à mesure, les juges nationaux se sont ainsi pleinement appropriés leur rôle de
juges de droit commun de l’Union.

I – 2 – L’intégrité du mécanisme de renvoi préjudiciel est soutenue par la pratique des
juridictions nationales et la jurisprudence de la Cour, lesquelles mettent en relief l’équilibre
fragile sur lequel repose le dialogue des juges

Le caractère fondamental du renvoi préjudiciel dans l’ordre juridique de l’Union est attesté
par sa vitalité, notamment à l’initiative des juridictions françaises, laquelle est illustrée par
les statistiques de la CJUE13. Depuis la première question préjudicielle introduite en 1961,
ce sont au total 10717 renvois préjudiciels qui ont été formés par l’ensemble des juridictions
nationales entre 1961 et 2018 auprès de la CJUE. Les juridictions françaises ont en introduit
1020, parmi lesquels, outre le renvoi préjudiciel opéré par le Conseil Constitutionnel en
avril 201314 visant à demander l’interprétation de la Cour concernant les articles 27 et 28
de la décision-cadre du 13 juin 2002 relative au mandat d’arrêt européen, 138 proviennent
duConseil d’Etat et 136 proviennent de la Cour de cassation. Selon une tendance constante
depuis une quinzaine d’années, à deux exceptions près, le nombre de renvois préjudiciels
émanant des juridictions françaises varie entre 20 et une trentaine chaque année, dont
environ les deux tiers proviennent de la juridiction administrative. Celle-ci a posé, depuis
2015, de 12 à 15 questions préjudicielles par an, pour l’essentiel à l’initiative du Conseil
d’Etat (13 en 2015, 12 en 2016, 13 en 2017, 13 en 2018)15, soit un nombre de renvois
équivalents à celui émanant duHoge Raad néerlandais (9 renvois) ou le Tribunal Supremo
espagnol (10 renvois). Cette tendance s’est confirmée sur les 3 premiers trimestres de
l’année 2019.

Le mécanisme préjudiciel, en tant que « principe structural » de l’ordre juridique de
l’Union16, explique que la Cour de justice et les juridictions suprêmes des Etats membres
veillent à son intégrité et à son bon fonctionnement avec une acuité particulière.

En premier lieu, la jurisprudence de la CJUE a eu pour conséquence d’inciter àmodifier
ou renégocier des accords internationaux auxquels l’Union européenne souhaitait adhérer

13 CJUE, Rapport annuel 2018, activité judiciaire, p. 144 à 151.
14 Décision n° 2013-314 P QPC du 4 avril 2013.
15 Conseil d’Etat, rapport public 2019, p. 37.
16 point 64 des conclusions de l’avocat général Tizzano, présentées sous CJCE, 4 juin 2002, Lyckeskog, déjà

citées.
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et dont la Cour a estimé qu’ils portaient atteinte à l’autonomie et l’efficacité du dispositif
prévu par l’article 267 TFUE. Tel a été le cas, par exemple, du fait de l’absence de
mécanismes de sanction dans le cas où la nouvelle juridiction européenne des brevets
s’abstiendrait de poser une question préjudicielle à la CJUE17 ou de l’absence d’articulation
entre le mécanisme institué par le protocole no 16 à la CEDH, autorisant les juridictions
suprêmes des États membres à adresser à la CEDH des demandes d’avis consultatifs et
pouvant ainsi aboutir au déclenchement de la procédure de l’implication préalable de la
CJUE telle que prévue par le projet d’accord d’adhésion de l’UE à la CEDH, et la procédure
prévue à l’article 267 TFUE.18

En deuxième lieu, la Cour de justice a posé le principe selon lequel la responsabilité de
l’Etat pouvait être engagée du fait de la violation manifeste du droit de l’Union par une
juridiction suprême nationale dans certaines hypothèses, et jugé que la méconnaissance
de son obligation de renvoi préjudiciel par une telle juridiction pouvait être l’un des indices
du caractèremanifeste de la violation.19 En France, le Conseil d’Etat a tiré les conséquences
de cet arrêt en jugeant que la responsabilité de l’Etat peut être engagée dans le cas où le
contenu d’une décision de la juridiction administrative est entachée d’une violation
manifeste du droit de l’Union ayant pour objet de conférer des droits à des particuliers.20

En troisième lieu, l’obligation de poser une question préjudicielle a pu elle-même faire
l’objet d’un renvoi préjudiciel et donner ainsi l’occasion à la CJUE de veiller au respect de
l’article 267 TFUE. La Cour a ainsi interprété l’article 267, troisième alinéa du TFUE en
ce sens qu’une juridiction nationale suprême est tenue de la saisir d’une demande de
décision préjudicielle relative à l’interprétation d’une notion prévue par une directive, dans
des circonstances marquées à la fois par des décisions divergentes d’instances
juridictionnelles inférieures quant à l’interprétation de cette notion et par des difficultés
d’interprétation récurrentes de celle-ci dans les différents États membres, qui, dès lors, se
sont vues contraintes de saisir la Cour.21 Ce faisant, la Cour a implicitement mais
nécessairement constaté la méconnaissance de l’obligation de renvoi préjudiciel commise
par une cour nationale suprême, dans le cadre d’un renvoi préjudiciel opéré par cettemême
cour.

En quatrième et dernier lieu, c’est dans le cadre assez classique du recours en
constatation de manquement prévu par l’article 258 TFUE que la CJUE a été amenée à
contrôler la bonne application du droit de l’Union par les juridictions nationales suprêmes.
A cet égard, la Cour de justice, qui avait déjà reconnu l’existence d’un « manquement
judiciaire » dans une affaire dans laquelle la méconnaissance du droit de l’Union par un

17 CJUE 8 mars 2011, avis 1/09, EU:C:2011:123, points 84 et 85.
18 CJUE, 18 décembre 2014, avis 2/13, EU:C:2014:2454, points 196 à 199.
19 CJCE 30 septembre 2003, Gerhard Köbler c/ Autriche, C-224/01, ECLI:EU:C:2003:513.
20 CE, 18 juin 2008, Gestas, 295831, Recueil Lebon p. 230.
21 CJUE 9 septembre 2015, Ferreira da Silva, C-160/14, points 36 à 45 et point 2 du dispositif.
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Etat membre résultait exclusivement de la jurisprudence d’une cour suprême22, a constaté
pour la première fois qu’unEtatmembre avaitmanqué à ses obligations en droit de l’Union,
faute pour une cour suprême d’avoir respecté son obligation de renvoi en vertu de l’article
267, 3e alinéa TFUE.23

Dans son arrêt Commission c/ France du 4 octobre 2018, la CJUE a, pour la première
fois, jugé qu’un Etatmembre, en l’espèce la France, avaitmanqué à ses obligations en vertu
de l’article 267, troisième alinéa, TFUE, au motif que le Conseil d’Etat avait omis de la
saisir d’un renvoi préjudiciel sur le régime français de l’avoir fiscal et du précompte alors
que, selon la Cour,

« l’interprétation qu’il a retenue des dispositions du droit de l’Union dans les
arrêts du 10 décembre 2012, Rhodia (…), et du 10 décembre 2012, Accor (…),
ne s’imposait pas avec une telle évidence qu’elle ne laissait place à aucun doute
raisonnable ».

Dans ses décisions du 10 décembre 2012, Rhodia et Accor24, le Conseil d’Etat a adopté une
interprétation des dispositions des articles 49 et 63 TFUE divergente de celle de la grande
chambre de la CJUE rendue quelques semaines plus tôt dans l’affaire Test Claimants in
the FII Group Litigation II au sujet d’un régime d’imposition britannique, dont le Conseil
d’Etat a estimé qu’il était différent du régime français de l’avoir fiscal et du précompte,
tout en assumant cette divergence compte tenu de la citation de l’arrêt dans les décisions.
Néanmoins, les affaires portées respectivement devant le prétoire des juges du Kirchberg
à Luxembourg et du Palais Royal à Paris impliquaient l’interprétation des mêmes normes
de droit de l’UE et un raisonnement analogue, de telle sorte que, selon la CJUE, « l’existence
d’un doute raisonnable quant à cette interprétation ne pouvait être exclue au moment où
le Conseil d’État a statué ».25

LaCour a ainsi inscrit son analyse dans le cadre classique des critères de sa jurisprudence
Cilfit, qu’elle a rappelés au point 110 de l’arrêt. Après avoir constaté le bien-fondé du
premier grief soulevé par la Commission, la cinquième chambre de la CJUE, suivant en
tous points les conclusions de l’avocat général M. Wathelet, a relevé que

« s’agissant de la question examinée dans le cadre du premier grief du présent
recours en manquement, (…) le Conseil d’État a choisi de s’écarter de l’arrêt du

22 CJCE 12 novembre 2009, Commission c/ Espagne, C-154/08, ECLI:EU:C:2009:695.
23 CJUE 4 octobre 2018, Commission c/ France, C-416/17, ECLI:EU:C:2018:811.
24 CE, 10 décembre 2012, Ministre du budget, des comptes publics et de la fonction publique c/ société Rhodia,

317074, (FR:CESSR:2012:317074.20121210) et Ministre du budget, des comptes publics et de la fonction
publique c/ société Accor, 317075, (FR:CESSR:2012:317075.20121210).

25 CJUE 4 octobre 2018, Commission c/ France, point 112.
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13 novembre 2012, Test Claimants in the FII Group Litigation (C-35/11,
EU:C:2012:707), au motif que le régime britannique en cause était différent du
régime français de l’avoir fiscal et du précompte, alors qu’il ne pouvait être certain
que son raisonnement s’imposerait avec la même évidence à la Cour »26

ni que, comme rappelé précédemment, l’existence d’un doute raisonnable quant à
l’interprétation des articles 49 et 63 TFUE ne pouvait être exclue au moment où il a statué.

Ce point du raisonnement de la Cour de justice ne peut se comprendre qu’au regard
des motifs des décisions du 10 décembre 2012, Rhodia et Accor. Le Conseil d’Etat, après
avoir rappelé que la Cour s’était prononcée sur le régime fiscal alors applicable au
Royaume-Uni à l’occasion de l’arrêt Test Claimants in the FII Group Litigation II du 13
novembre 2012, a estimé que ce régime,

« eu égard à ses spécificités rappelées notamment par la Cour aux points 5 à 19
et 75 à 79 de son arrêt, ne saurait être comparé au régime français de l’avoir
fiscal et du précompte ».

Le Conseil d’Etat en a déduit que

« (…) si, par cet arrêt, la Cour a jugé qu’il y avait lieu, pour l’application d’un
régime tel que celui applicable au Royaume-Uni, de prendre en compte
l’imposition des sous-filiales non résidentes en l’absence d’imposition de la filiale
distributrice non résidente, une telle règle ne peut utilement être opposée pour
la détermination du crédit d’impôt susceptible d’être ouvert au titre de la
législation française en litige ».

Cette motivation omet de mentionner expressément que l’interprétation ainsi retenue des
dispositions relatives à la liberté d’établissement et à la liberté desmouvements de capitaux,
garanties par les articles 49 et 63 du TFUE, s’imposait avec une telle évidence qu’elle ne
laissait place à aucun doute raisonnable. Ce faisant, le Conseil d’Etat a pu donner
l’impression d’abord à la Commission, auteur du recours en manquement, puis à la Cour,
qu’il avait omis de s’interroger sur l’existence d’un doute raisonnable susceptible de peser
sur son interprétation et sur celle qu’aurait eu la Cour de justice. La motivation de l’arrêt
Commission c/ France selon laquelle le Conseil d’État « ne pouvait être certain que son
raisonnement s’imposerait avec la même évidence à la Cour » doit ainsi probablement être
regardée comme la perception subjective, par la Commission et la CJUE, que le Conseil

26 CJUE 4 octobre 2018, Commission c/ France, point 111.
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d’Etat s’était en l’espèce substitué à elle dans sa mission d’interprétation du droit de
l’Union.27

Quelques auteurs voient dans l’arrêtCommission c/ France du 4 octobre 2018 l’amorce
d’une « évolution souhaitable », limitant la possibilité, pour une juridiction suprême, de
s’affranchir de son obligation de renvoi préjudiciel, au fait que

« l’interprétation qu’elle défend s’avère évidente, non seulement pour elle mais,
au-delà, pour toutes ses homologues, ainsi que pour la Cour de justice. Il s’ensuit
qu’une telle juridiction ne devrait pas se livrer à un effort interprétatif trop intense
lorsqu’elle est conduite à interpréter le droit de l’Union ».28

Il convient plutôt d’insister sur le caractère hors normes du cas d’espèce, ainsi que sur les
interrogations qui résultent de l’arrêt C-416/17.

Les facteurs hors normes de l’affaire d’espèce peuvent en expliquer également l’issue
et, peut-être, le caractère unique.

En premier lieu, il faut rappeler que la CJUE avait été saisie d’une première question
préjudicielle par le Conseil d’Etat dans ces affaires, lesquelles avaient donné lieu à un arrêt
du 15 septembre 201129. Il est vrai que rien ne s’oppose à ce qu’une juridiction nationale,
a fortiori une juridiction nationale suprême, saisisse la Cour de justice une nouvelle fois
dans la même affaire si elle estime qu’un doute raisonnable dans l’interprétation du droit
de l’Union subsiste. C’est d’ailleurs ce qu’avait fait la High Court of Justice britannique à
l’occasion de l’affaireTest Claimants in the FII Group Litigation II, qui a donné lieu à l’arrêt
du 13 novembre 2012 dont le Conseil d’Etat s’est écarté quelques semaines plus tard. Pour
autant, dans des affaires où les premières réclamations préalables avaient été présentées à
l’administration fiscale environ 10 ans auparavant et dont l’objet est un régime fiscal très
spécifique et particulièrement complexe, le Conseil d’Etat s’est probablement senti
suffisamment éclairé par le cadre juridique existant au moment de sa décision et ainsi en
mesure de mettre fin à un litige qui n’avait que trop duré.

En deuxième lieu, comme l’a observé une partie de la doctrine, l’arrêt Commission c/
France du 4 octobre 2018 est également le produit de la « détermination des justiciables »
– les sociétés Accor et Rhodia, ainsi que, en tant qu’intervenant, la banque Société Générale,

27 Comme l’indique l’avocate générale C. Stix-Hackl au point 110 de ses conclusions présentées le 12/04/2005
sous l’affaire CJCE, C-495/03, Intermodal Transports, « (…) l’«évidence» d’une interprétation correcte n’est
généralement pas contredite par le fait qu’il existe manifestement «deux» explications parce que, comme je
l’ai expliqué plus haut, une disposition ne peut jamais être univoque et claire «en soi» et parce qu’un élément
plus oumoins important de décision ou d’appréciation, c’est-à-dire une phase subjective, est toujours inhérent
à l’interprétation. »

28 « Chronique contentieux de l’UE - Premier constat d’une violation de l’obligation de renvoi préjudiciel par
le Conseil d’État: la revanche des Pétroles Shell-Berre ? », Laurent Coutron, RTDE 2019, p. 474.

29 CJUE, 15 septembre 2011, Accor, C-310/09, EU:C:2011:581.
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qui avait récupéré la créance fiscale de la société Rhodia en cours de procédure contentieuse
- et du « choix stratégique de la Commission de poursuivre la procédure demanquement »30,
à l’occasion d’une seule et unique décision d’une juridiction nationale suprême. Ce choix
marque, semble-t-il, une évolution dans le positionnement de la Commission qui semblait
considérer jusqu’à présent que

« [dans les cas de non-respect de l’obligation de renvoi préjudiciel], la voie du
recours enmanquement au titre de l’article 226 duCE est peu praticable et encore
moins opportune ».31

En troisième et dernier lieu, les rebondissements juridiques multiples et exceptionnels qui
caractérisent cette affaire peuvent également s’expliquer par l’extrême complexité du régime
fiscal français en cause dans les affaires Accor et Rhodia, qui a fait l’objet du cœur du
recours en manquement de la Commission contre la France. Il est d’ailleurs assez rare que,
commedans l’arrêtCommission c/ France du 4 octobre 2018, deux des quatre griefs soulevés
par la Commission à l’encontre de la France aient été rejetés.

En outre, même si l’utilisation du recours en manquement pour censurer la
méconnaissance de l’obligation de renvoi préjudiciel par les cours suprêmes nationales est
positive pour mieux « prévenir des violations systémiques ou graves du droit de l’Union »
et préserver ainsi le régime de protection juridictionnelle voulue par les auteurs des traités32,
l’arrêt C-416/17 suscite trois séries d’interrogations.

La première d’entre elles tient aux conséquences, pour les juridictions nationales et
pour la Cour elle-même, de cet arrêt en ce qu’il serait lu comme cantonnant le juge national,
dans samission de juge de droit commundu droit de l’Union, au rôle de juge de l’évidence.
Si les juridictions suprêmes devaient, au moindre doute, saisir la CJUE d’une question
préjudicielle pour se prémunir d’un éventuel risque de manquement à l’article 267 alinéa
3 du TFUE, le risque serait grand de déresponsabiliser des juges nationaux, pourtant en
première ligne dans l’application et l’interprétation du droit de l’Union, et de les désinvestir
de leurs efforts légitimes de formation et d’information en la matière. En corollaire, une
lecture trop stricte des critères de la jurisprudenceCilfit à la lumière de l’arrêtCommission
c/ France ferait courir à la CJUE le risque, reconnu par une partie de la doctrine, d’un
important transfert de charge contentieuse des juridictions nationales vers la Cour, qualifié
de potentiel « tsunami préjudiciel »33 alors que les renvois préjudiciels dont elle est saisie,

30 « La sanction des juges suprêmes nationaux pour défaut de renvoi préjudiciel », Anastasia Iliopoulou-Penot,
RFDA 2019, p. 139.

31 Point 65 des conclusions de l’avocat général Tizzano sur l’affaire Lyckeskog, déjà citées.
32 Stéphane Gervasoni, AJDA 2019, déjà cité, p.160 à 162.
33 « La subsidiarité, pierre angulaire du dialogue des juges en Europe », Jean-Luc Sauron, Gazette du Palais,

13/11/2018, n°39, p. 22.

211

France



qui représentent 70 % des saisines totales lui parvenant, sont en constante augmentation.
On peut par ailleurs éprouver un doute sur l’intérêt pour la Cour, ainsi que pour la
Commission dans son rôle d’amicus curiae, lequel implique la production de ses
observations à l’occasion de chaque renvoi préjudiciel, à donner une interprétation du
droit de l’UE sur des questions mineures n’ayant pas d’autre objet que de préciser
l’application concrète de la jurisprudence à des cas d’espèce, ainsi que sur la capacité des
deux institutions, à moyens et délais de jugement constants, à faire face à cette charge
contentieuse supplémentaire.

Le deuxième champ de questions induit par l’arrêt Commission c/ France tient à la
nécessaire combinaison nécessaire entre le mécanisme de renvoi préjudiciel et la
jurisprudence, désormais bien établie en France34 comme dans d’autres Etats parties à la
CEDH, sur la responsabilité de l’Etat pour manquement au délai raisonnable de jugement,
celui-ci étant notamment apprécié au regard de la difficulté de l’affaire. Si les juridictions
suprêmes devaient voir leur rôle limité à celui de juge de l’évidence en procédant à un
renvoi préjudiciel en interprétation du droit de l’Union à la moindre difficulté, les délais
de jugement sur des affaires sans véritable enjeu juridique en seraient rallongés. Ceci
pourrait conduire à augmenter le nombre de recours en responsabilité pour défaut de délai
raisonnable de jugement sur des affaires simples, même si la CEDH, se prononçant sur le
caractère raisonnable d’un délai de jugement, ne prend pas en compte, dans l’appréciation
de la durée totale d’une procédure contentieuse, la durée d’une procédure préjudicielle
devant la Cour de justice car cela « porterait atteinte au système institué par l’article 177
du traité de la Communauté économique européenne et au but poursuivi en substance
par cet article »35. A l’inverse, une pratique équilibrée du renvoi préjudiciel en cas de doute
raisonnable, ce qui va souvent de pair avec le fait que le juge national est confronté à une
affaire complexe, est de nature à justifier que le délai raisonnable de jugement d’une telle
affaire soit plus long, en prenant en compte notamment le temps nécessaire à l’instruction
et au jugement de la question préjudicielle.

Il faut enfin s’interroger sur le point de savoir comme l’arrêt en manquement de la
Cour sanctionnant la méconnaissance, par une juridiction suprême, de son obligation de
renvoi préjudiciel, peut être exécuté, au regard de l’autorité de la chose jugée, d’autant que
la CJUE, peu après l’arrêt Commission c/ France du 4 octobre 2018, a rendu, en grande
chambre, un important arrêt dans lequel elle a manifesté son attachement au respect du
principe de l’autorité de la chose jugée36. Le recours en responsabilité de l’Etat sur le
fondement des jurisprudencesKöbler (Cour de justice) etGestas (Conseil d’Etat) constitue

34 CE Assemblée, 28 juin 2002, Garde des sceaux, ministre de la justice c/ M. Magiera, 239575, Recueil Lebon
p. 247.

35 CEDH, 26 février 1998, Pafitis c/ Grèce (n° 20323/92), paragraphe 95.
36 CJUE, Grande chambre, 24 octobre 2018, XC, YB et ZA, C-234/17, ECLI:EU:C:2018:853.
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une voie évidente de réparation des préjudices subis par les requérants. Pour autant, il
n’est pas sûr que cette procédure épuise totalement le sujet.

Compte tenu de ces éléments, il paraît souhaitable que le respect de l’article 267 alinéa
3 TFUE soit moins assuré par la voie du recours en manquement, qui devrait donc être
utilisé avec « prudence et parcimonie »37 à l’avenir, que par la relation confiante et
responsable entre la CJUE et les juridictions suprêmes telle que mise en œuvre « dans le
cadre d’une subsidiarité juridictionnelle partagée »38.

II –Une relation confiante et une répartition des responsabilités entre les juridictions
suprêmes et la CJUE, garante d’un dialogue des juges au service du justiciable se
prévalant du droit de l’Union

II – 1 – La confiance et la répartition des responsabilités entre CJUE et juges nationaux:
retour aux principes fondateurs

Lemécanisme de renvoi préjudiciel, dans sa substancemême telle que définie par les traités
successifs depuis le traité de Rome, repose sur une relation de confiance réciproque entre
la Cour de justice et les juges nationaux parmi lesquels, au premier chef, les cours suprêmes
des Etatsmembres, dans le respect des responsabilités de chacun des acteurs juridictionnels.
Cette « subsidiarité juridictionnelle partagée » déjà évoquée est parfaitement résumée par
la Cour dans l’avis qu’elle a rendu sur l’accord créant une juridiction européenne des
brevets: « Le système instauré à l’article 267 TFUE établit (…) une coopération directe entre
la Cour et les juridictions nationales dans le cadre de laquelle ces dernières participent de
façon étroite à la bonne application et à l’interprétation uniforme du droit de l’Union ainsi
qu’à la protection des droits conférés par cet ordre juridique aux particuliers. / Il découle de
l’ensemble de ces éléments que les fonctions attribuées, respectivement, aux juridictions
nationales et à la Cour sont essentielles à la préservation de la nature même du droit institué
par les traités ».39

Un dialogue des juges équilibré et responsable entre la Cour de justice et les juges
nationaux a été voulu dès l’origine par les rédacteurs de l’article 177 du traité CEE.

« Instauré pour préserver l’unité d’interprétation du droit communautaire, tout
en étant axé autour de la coopération entre les juges et donc très dépendant des

37 Stéphane Gervasoni, AJDA 2019, déjà cité, p. 165.
38 Jean-Luc Sauron, Gazette du Palais, déjà cité, p. 22.
39 CJUE 8 mars 2011, avis 1/09, EU:C:2011:123, points 84 et 85.
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juges nationaux pour fonctionner, l’article 177 du traité CEE fut ainsi le résultat
d’un compromis entre les plus fédéralistes et les autres. »40

La Cour de justice elle-même a bâti une construction jurisprudentielle qui constitue un
assouplissement par rapport à la lecture littérale de l’article 177 CEE, devenu l’article 267
TFUE. En prévoyant, dans l’arrêtCilfit, des cas dans lesquels les cours suprêmes nationales
pouvaient s’affranchir de leur obligation de renvoi, la Cour s’est délibérément écartée d’une
interprétation stricte de ces stipulations, pourtant assumée dans l’arrêt Da Costa (CJCE
27 mars 1963, aff. 28 à 30/62) ainsi que par d’éminents auteurs, dont l’avocat général F.
Capotorti qui a conclu sur l’affaire Cilfit et le juge Pescatore, et selon laquelle « l’unité
d’interprétation du droit de l’Union commandait une centralisation entre les mains de la
Cour de justice de la réponse à toute question de droit de l’Union nécessaire à la résolution
d’un litige porté devant une cour statuant en dernier ressort ».41

Toutefois, en procédant ainsi dans l’arrêt Cilfit et en en conservant la grille d’analyse,
la Cour a consolidé sa prérogative d’interprétation uniforme du droit de l’Union, voire,
aux yeux d’une partie de la doctrine, « s’est arrogée un pouvoir monopolistique qui ne résulte
ni de la lettre ni même de l’esprit de l’article 234 CE », devenu l’article 267 TFUE, en
« [surestimant] le risque que ferait peser sur l’unité de l’ordre juridique communautaire la
restitution aux juridictions internes de compétences que les rédacteurs du Traité ont conçues
comme décentralisées », ce que n’ont jamais entériné les Etats membres lors des révisions
successives des traités42. L’avocat général F. Jacobs avait par ailleurs souligné tout l’intérêt
pour la Cour de justice, eu égard à ses missions, de n’appliquer l’obligation de renvoi
préjudiciel que

« lorsque la saisine de la Cour est réellement propre à réaliser les objectifs de
l’article 177, c’est-à-dire lorsqu’une question d’ordre général se pose et qu’un réel
besoin d’interprétation uniforme existe »,

dans la mesure où

« (…) le recours excessif aux décisions préjudicielles affecte la qualité, la cohérence
et même l’accessibilité de la jurisprudence et peut s’avérer contreproductif par

40 « Le modèle de la Cour de justice de l’Union européenne en question », Laure Clément-Wilz, Revue de
l’Union européenne 2019, p. 288 et s.

41 Stéphane Gervasoni, AJDA 2019, déjà cité, p.153.
42 « LeConseil d’Etat et la protection communautaire des droits fondamentaux, observations sur l’arrêtConseil

national des Barreaux (Conseil d’Etat, 10 avril 2008, 296845) », Henri Labayle et Rostane Mehdi, RFDA
2008, p. 711 et s., ainsi que point 90 des conclusions de l’avocat général Ruiz-Jarabo Colomer sous l’affaire
Gaston Schul Douane Expediteur BV, C-461/03, déjà citées.
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rapport à l’objectif final qui vise à garantir l’application uniforme du droit de
l’ensemble de l’Union européenne »43.

En effet, en limitant les renvois préjudiciels aux seuls cas dans lesquels elles éprouvent un
doute raisonnable, les juridictions suprêmes nationales ne soumettent à la CJUE que les
questions ayant une réelle portée pour l’ordre juridique de l’UE et contribuent ainsi au
maintien de son rayonnement jurisprudentiel, en ce que celle-ci n’intervient que sur les
questions importantes d’interprétation du droit de l’Union.

Il faut probablement y voir une des raisons pour lesquelles la Cour de justice a reconnu
la responsabilité particulière des cours suprêmes nationales, « en tant que plus hautes
juridictions de l’application décentralisée du droit de l’Union »44, comme devant procéder
aumaniement raisonnable des critères de la jurisprudenceCilfit qui leur permet d’apprécier
« sous leur propre responsabilité et demanière indépendante », 45 si ces critères sont remplis.
Ces cours suprêmes, compte tenu de leur place dans le système juridictionnel national, de
l’expérience de leursmembres alliée à la force de la collégialité et de la conscience croissante
de leur responsabilité dans la mise en œuvre du mécanisme préjudiciel, sont en mesure
de s’acquitter de leur devoir d’interprétation du droit de l’Union sans recourir
systématiquement, même confrontées à une difficulté objective, à la saisine de la Cour de
justice.46

Cette responsabilité repose sur un socle solide, celui de l’indépendance et de l’autorité
inhérentes à la nature et au rôle des cours suprêmes nationales. A cet égard, la Cour a lié
avec force l’exigence d’indépendance des juridictions nationales, au premier chef celle de
leur cour suprême, et la garantie d’un recours juridictionnel effectif qui en découle,
notamment, lorsque ces juridictions appliquent ou interprètent le droit de l’Union47. De
ce point de vue, il faut rappeler qu’un dialogue des juges équilibré et responsable repose
également sur « la faculté pour les juridictions de première instance ou d’appel, y compris
si elles ne partagent pas l’analyse de leur cour suprême ou perçoivent, à leur niveau, des
dissonances jurisprudentielles, de s’adresser à la Cour de justice. La préservation de cette
faculté est l’un des piliers les plus importants du système des voies de droit prévu par les
traités ».48

43 Conclusions de l’avocat général F. Jacobs présentées le 10 juillet 1997 sous l’affaire CJCE, 20 novembre
1997, C-338/95, Wiener SI, ECLI:EU:C:1997:352.

44 Point 52 des conclusions de l’avocat général N. Wahl sous l’affaire CJUE, 9 sept. 2015, X. et Van Dijk, C-
72/14 et C-197/14, ECLI:EU:C:2015:319.

45 point 59, et point 59 de ce même arrêt.
46 Stéphane Gervasoni, AJDA 2019, déjà cité, p.154.
47 CJUE, Grande chambre, 24 juin 2019, Commission c/ Pologne, C-619/18, ECLI:EU:C:2019:531, points 35

et 36.
48 Stéphane Gervasoni, AJDA 2019, déjà cité, p.164.
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II – 2 – Lemécanisme préjudiciel, aujourd’hui et demain: une interaction accrue entre juges,
nationaux et européens

Le retour aux principes fondateurs du mécanisme préjudiciel, à savoir la confiance et la
répartition des responsabilités entre CJUE et juges nationaux, est d’autant plus logique
que le dialogue des juges s’inscrit désormais dans un écosystème marqué par une
coopération et des interactions croissantes entre juridictions49.

En premier lieu, la cohésion de l’ordre juridique de l’Union peut prendre appui, de
façon croissante, sur la coopération des juridictions nationales entre elles ainsi que sur le
dialogue des juges nationaux et européens, dans différentes enceintes et grâce à des outils
variés. Cette coopération interinstitutionnelle existe de longue date dans le cadre de
l’ACA-Europe, association des Conseils d’Etat et des juridictions administratives suprêmes
de l’Union européenne, dont la CJUE est membre et dont les objectifs sont notamment
« d’obtenir une meilleure compréhension du droit européen par les juges des Cours
administratives suprêmes à travers l’Europe et unemeilleure connaissance du fonctionnement
des autres Cours administratives suprêmes dans la mise en œuvre de la législation de l’UE »
ainsi que « de garantir l’accès aux décisions des Cours administratives suprêmes mettant en
œuvre le droit de l’UE »50. Elle a été renforcée par la constitution du Réseau judiciaire de
l’Union européenne (RJUE), visant à favoriser les échanges de jurisprudence entre les
juridictions membres et la CJUE. Il a notamment pour objet de mettre à la disposition des
membres de ce réseau – juridictions membres et CJUE -, par l’intermédiaire d’un portail
à accès réservé, des informations sur les décisions de ces juridictions relatives au droit de
l’Union européenne, ainsi que sur des questions préjudicielles pendantes devant la Cour
de justice, pour que les décisions en matière de renvoi soient pleinement éclairées et sur
l’application du droit de l’Union par les cours nationales. Ces formes de coopération sont
d’autant plus importantes que de nombreux débats juridiques que les juges nationaux et
européens sont amenés à trancher doivent être contextualisés

« dans un cadre non seulement polycentrique dans l’espace européen (…), mais
également mondial dans certains autres domaines (protection des données) ».51

En deuxième lieu, la loyauté des juridictions nationales dans la coopération
interinstitutionnelle avec la CJUE et les autres juridictions nationales favorise le

49 « Le regard du juge administratif sur les questions préjudicielles », Jean-Luc Sauron, à paraître en décembre
2019 dans la « Revue Justice Actualités » de l’Ecole nationale de la magistrature.

50 Page d’accueil du site Internet de l’ACA-Europe, http://www.aca-europe.eu/index.php/fr/.
51 Jean-Luc Sauron, à paraître dans la « Revue Justice Actualité », déjà cité.
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développement d’une « pratique apaisée et confiante des questions préjudicielles »52. De
ce point de vue, la motivation de la décision d’une juridiction nationale, a fortiori d’une
cour suprême, de ne pas procéder au renvoi préjudiciel est un élément déterminant, qui
pourrait être au nombre de règles rassemblées dans un « vade-mecumdu renvoi préjudiciel »
élaboré à l’initiative de chaque cour suprême53. Les cours suprêmes nationales doivent
ainsi en principe indiquer les raisons pour lesquelles elles considèrent que la question n’est
pas pertinente, que la disposition de droit de l’UE en cause a déjà fait l’objet d’une
interprétation de la part de la CJUE ou que l’application correcte du droit de l’UE s’impose
avec une telle évidence qu’elle ne laisse place à aucun doute raisonnable54. Cette motivation
est d’autant plus importante que la Cour de justice, lorsqu’elle est amenée à apprécier si
une juridiction suprême s’est affranchie à bon droit de son obligation de poser une question
préjudicielle, doit le faire à la date à laquelle cette juridiction a statué.

La participation loyale des juridictions suprêmes françaises au jeu de la coopération
juridictionnelle trouve de nombreuses illustrations. Ainsi, dans une récente décision
d’Assemblée du contentieux55, la plus haute formation de jugement du Conseil d’Etat,
celui-ci a explicité son choix de ne pas procéder à un renvoi préjudiciel au motif que,

« (e)n l’état des moyens invoqués par l’association requérante, l’interprétation
des dispositions invoquées du règlement de l’Union européenne [règlement du
27 avril 2016] s’impose avec une évidence telle qu’elle ne laisse place à aucun
doute raisonnable, conformément aux principes dégagés par la Cour de justice
des Communautés européenne dans son arrêt Srl Cilfit et Lanificio di Gavardo
SpA en date du 6 octobre 1982 (C-283/81, point 16). Enfin, en tant que le litige
implique une interprétation du contenu de certaines stipulations de l’accord du
14 novembre 2013 par le Conseil d’Etat, cette interprétation ne pose pas en
elle-même une question ayant trait au droit de l’Union européenne et ne justifie
pas le renvoi d’une question préjudicielle à la CJUE ».

L’analyse de la jurisprudence de la Cour de cassation montre que, comme le Conseil d’Etat,
elle procède au test du « doute raisonnable » sur l’interprétation du droit de l’Union avant
de décider un renvoi préjudiciel auprès de la CJUE, lequel intervient lorsqu’ « il existe un

52 « Le Conseil d’État et les juridictions communautaires: un demi-siècle de dialogue des juges », Bernard
Stirn, Gazette du Palais, 13-14 février 2009, p. 3, cité dans « La sanction des juges suprêmes nationaux pour
défaut de renvoi préjudiciel », Anastasia Iliopoulou-Penot, RFDA 2019, p. 139.

53 Stéphane Gervasoni, AJDA 2019, déjà cité, p. 167.
54 J.L. Sauron, Gazette du Palais, déjà cité, reprenant les termes d’un arrêt CEDH, 20 septembre 2011, Ullens

de Schooten et Rezabek, § 62.
55 CE, Assemblée, 19 juillet 2019, Association des Américains accidentels, 424216 et 424217.
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doute sur l’interprétation »56 ou « en l’état des incertitudes sur le sens à donner aux articles
45 et 49 du TFUE »57 ou lorsque « le litige (…) soulève une difficulté sérieuse quant à
l’interprétation » d’une disposition du droit de l’Union58 ou enfin lorsque, au terme d’une
analyse des textes de droit national et de droit de l’Union, la Cour conclut son raisonnement
par l’appréciation selon laquelle « les questions soulevées par le moyen, dont dépend la
solution du pourvoi, justifient la saisine de la Cour de justice de l’Union européenne ».59

En réalité, la pratique actuelle et future du renvoi préjudiciel doit prendre appui sur la
« loyauté mutuelle »60, qui, au-delà de l’obligation juridique émanant du principe de
coopération loyale s’imposant tant aux juridictions nationales qu’à la Cour de justice,
« renforce la solidité du système juridictionnel en garantissant l’exercice de ses responsabilités
par chacun des acteurs concernés ».61

L’ensemble des éléments précédemment rappelés sur les fondements, les objectifs et
les moyens de cette coopération de juge à juge témoigne, s’il en était besoin, de la nature
« objective » du renvoi préjudiciel, qui correspond à l’objet même de ce mécanisme. C’est
en se référant à cet objet que la Cour de justice a écarté la perspective d’une
« subjectivisation » du renvoi préjudiciel qui,

« en instaurant un dialogue de juge à juge précisément entre la Cour et les
juridictions des États membres, a pour but d’assurer l’unité d’interprétation du
droit de l’Union (…), permettant ainsi d’assurer sa cohérence, son plein effet et
son autonomie ainsi que, en dernière instance, le caractère propre du droit institué
par les traités ».62

En troisième et dernier lieu, une pratique apaisée et responsable du renvoi préjudiciel n’a
de sens que s’il inclut un acteur institutionnel majeur dans la mise en œuvre de l’article
267 alinéa 3 TFUE et dans la garantie que ses stipulations sont bien respectées: il s’agit de
la Commission européenne. La Commission a tout à gagner d’un maniement raisonné du
mécanisme préjudiciel qui limite l’obligation de renvoi aux seuls cas dans lesquels les cours
suprêmes nationales éprouvent un doute raisonnable, car, dans son rôle d’amicus curiae
à l’occasion des procédures préjudicielles introduites devant la Cour, elle est ainsi amenée

56 Cass. Com., 19 juin 2019, 17-25822.
57 Cass., 1ère Civ., 20 février 2019, 17-21006.
58 Cass., 2ème Civ., 29 novembre 2018, 17-20226.
59 Cass. 3ème Civ., 15 novembre 2018, 17-26156.
60 Point 64 des conclusions de l’avocat général P. Cruz Villalon, présentées le 14 janvier 2015, sous CJUE,

Grande chambre, 16 juin 2015, P. Gauweiler, C-62-14, ECLI:EU:C:2015:400.
61 Anastasia Iliopoulou-Penot, RFDA 2019, déjà citée.
62 CJUE 18 décembre 2014, avis 2/13, EU:C:2014:2454, points 176 et 198.
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à donner sa propre interprétation du droit de l’Union, en sa qualité de gardienne des traités,
sur les seules questions ayant une réelle portée pour l’ordre juridique de l’UE.

La Commission européenne assume par ailleurs la responsabilité de veiller à cet usage
équilibré du renvoi préjudiciel, à l’occasion de procédures d’infraction ouvertes à l’encontre
d’Etats membres au motif qu’une de leurs juridictions suprêmes ne se serait pas conformée
à l’obligation de renvoi imposée par l’article 267 alinéa 3 TFUE. Si la plus célèbre d’entre
elle est désormais celle qui a conduit à l’arrêt Commission c/ France du 4 octobre 2018, il
faut rappeler que la Commission, qui dispose de l’opportunité des poursuites lorsqu’un
manquement au droit de l’UE lui est rapporté ou qu’elle le constate par elle-même, avait
ouvert deux procédures d’infraction sur le fondement de l’article 169 du traité de Rome,
devenu l’article 226 TCE et désormais l’article 258 TFUE, à l’encontre respectivement de
l’Allemagne et de la Suède pourmanquement à l’obligation de renvoi préjudiciel s’imposant
aux cours suprêmes.

En 1986, si la Commission avait ouvert une procédure de manquement contre
l’Allemagne au motif que le Bundesfinanzhof avait refusé de saisir la Cour de justice sur
l’interprétation de la 6e directive TVA, la procédure d’infraction avait été clôturée car
l’obligation de renvoi préjudiciel à la Cour de justice fait partie des garanties dont le droit
interne allemand lui-même assure le respect. Sur ce fondement de droit interne, le
Bundesverfassungsgericht avait censuré la décision du Bundesfinanzhof, estimant que ce
dernier s’était soustrait à son obligation de renvoi « d’une façon objectivement arbitraire ».63

En 2004, la Commission, estimant que la Cour suprême suédoise méconnaissait
systématiquement son obligation de renvoi préjudiciel lorsqu’elle se prononçait sur la
recevabilité des pourvois formulés devant elle contre des décisions juridictionnelles dans
des affaires où unmoyen relatif au droit de l’Union avait été soulevé, amené une procédure
d’infraction à l’encontre de la Suède jusqu’au stade de l’avismotivé. LaCommission ajoutait
que l’absence de motivation de la conclusion d’irrecevabilité rendait impossible de vérifier
si la Cour suprême se conformait à son obligation de renvoi64. La Suède a alors modifié
les règles contentieuses concernées, précisant les obligations de la Cour suprême se
prononçant sur la recevabilité des demandes d’introduction d’un pourvoi, de telle sorte
que la Commission n’a pas saisi la Cour d’un recours en constatation de manquement.
Ces cas montrent à la fois l’importance du dialogue entre les autorités nationales et la
Commission au stade de la procédure pré-contentieuse en vue de parvenir à une solution
permettant de prévenir et d’éviter des contournements récurrents, par une cour suprême
nationale, de son obligation de renvoi préjudiciel, sur lesquels lemanquement juridictionnel
à l’article 267 alinéa 3 TFUE devrait plutôt se concentrer.

63 C. Soulard, A. Rigaux et R. Munoz, Contentieux de l’Union européenne 3. Renvoi préjudiciel. Recours en
manquement, Lamy, 2011, p. 171.

64 Avis motivé 2003/2161 de la Commission du 13 oct. 2004, C (2004) 3899.
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Pour conclure, eu égard à la nature « objective » du renvoi préjudiciel, mécanisme de
coopération de juge à juge dans lequel les cours suprêmes nationales assurent un rôle
particulier et irremplaçable, c’est une pratique apaisée de « la subsidiarité juridictionnelle »
qui permet « une bonne synergie des compétences entre les juridictions nationales et la
juridiction de l’Union »65 et offre ainsi au justiciable se prévalant du droit de l’Union un
accès efficace à l’interprétation de ce droit.

65 J.L. Sauron, Gazette du Palais, déjà cité.
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Germany

Jörg Philipp Terhechte*

Frage 1

1. Allgemeines

Die Frage, inwiefern das Unionsrecht dem Einzelnen unmittelbare Rechte und Pflichten
auferlegt bzw. welche Rolle das Unionsrecht im privaten Rechtsverkehr entfalten kann,
beschäftigt die deutsche Rechtsprechung und Rechtspraxis schon seit vielen Jahren. Der
EuGH hat bekanntlich schon früh festgehalten, dass das Unionsrecht den Einzelnen
berechtigt und verpflichtet und sieht hierin ein wesentliches Konstruktionsprinzip des
supranationalen Unionsrechts, das sich schon aufgrund dieser sog. „Durchgriffswirkung“
vom Völkerrecht klassischer Prägung unterscheidet.1

Nach der Rechtsprechung des EuGHhat dasUnionsrecht unmittelbareWirkung, wenn
die fraglichen Normen des Unionsrechts unbedingt und hinreichend bestimmt sind.2

Hieraus kann dann auch eine „unmittelbare Verpflichtung“ des Einzelnen resultieren, d.h.
dass ihmdasUnionsrecht ein bestimmtesHandeln oderUnterlassen unmittelbar auferlegt.
Unklar ist aber, ob diese Verpflichtungen auch – bzw. unter welchen Voraussetzungen –
unmittelbar (und damit horizontal) im Privatrechtsverkehr gelten.3

Dass das Unionsrecht mitunter horizontal direkt anzuwenden ist, ist in der deutschen
Rechtspraxis4 und der rechtswissenschaftlichen Forschung5 zwar schon lange anerkannt
gewesen. Im Detail ist hier aber nach wie vor nicht abschließend geklärt, an wen bzw.
gegen wen sich diese unmittelbare Wirkung richtet. Hier hat insbesondere die

* Inhaber des Lehrstuhls für Öffentliches Recht, Europa- und Völkerrecht an der Leuphana Universität
Lüneburg sowieVizepräsident dieserUniversität sowie Professor for European and International Economic
Law, University of Glasgow.

1 EuGHv. 5.2.1963, Rs. 26/62 (VanGend and Loos), Slg. 1963, 3, ECLI:EU:C:1963:1;H. P. Ipsen, Europäisches
Gemeinschaftsrecht, 1972, Rn. 5/51 ff.

2 EuGH, Rs. 26/62 (Fn. 1); EuGH v. 22. 11. 2005, Rs. C-144/04 (Mangold), Slg. 2005, I-9981,
ECLI:EU:C:2005:709.

3 Zu den jüngeren Entwicklungen s. etwa C. Wohlfahrt, Die Vermutung unmittelbarer Wirkung des Union-
srechts, 2016; R. Wank, RdA 2020, S. 1 ff.; U. Becker, EuR 2019, S. 469 ff.

4 S. etwa BGH v. 7.5.2014 – IV ZR 76/11, BGHZ 201, 101; BGH v. 25.11.2013 – NotZ (Brfg) 11/13 (OLG
Köln), NJW-RR 2014, 631; BGH, NJW 2006, 1062, 1064.

5 F. Kainer, NZA 2018, S. 894 ff.; H. D. Jarass, ZEuP 2017, S. 310 ff.; P.-C. Müller-Graff, EuR 2014, S. 3 ff.; S.
Schmahl, NVwZ 2013, S. 607 ff.; A. Seifert, EuZW 2011, S. 696 ff.; C. Birkenmeyer, EuR 2010, S. 662 ff.
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Rechtsprechung des BVerfG für mehr Orientierung gesorgt, in dem sie die Rolle der
EU-Grundrechte entscheidend gestärkt hat.

AlsGrundlage einer unionsrechtlichenVerpflichtung unter Privaten sind grundsätzlich
unterschiedliche Regelungen des Unionsrechts denkbar. Ihren Ausgangspunkt nahm die
Diskussion – soweit ersichtlich – im Rahmen der Grundfreiheiten des (heutigen) AEUV.6

Später wurde dann diskutiert, inwiefern die Unionsgrundrechte, die sich heute im
Wesentlichen aus der EU-Grundrechtecharta ergeben, unmittelbare Verpflichtungen
zwischen Privaten auslösen können.7 Ein wichtiger Referenzpunkt ist zudem die Frage,
inwiefernRichtlinien gem.Art. 288Abs. 3AEUV imFalle ihrer unmittelbarenAnwendung
auch horizontale Verpflichtungen erzeugen können.8 Schließlich setzt das Unionsrecht
mitunter die Ursache für eine horizontale Verpflichtung zwischen Privaten, etwa bei
umgesetztem Recht, wie z. B. im privaten Kartellschadensersatz gem. § 33 GWB.9 Diese
Konstellationen gilt es im Folgenden zu beleuchten.

2. Aktuelle Entwicklungen und Problemlagen

a) Rechtsprechung des BVerfG zum „Recht auf Vergessen“
Das BVerfG hat imNovember 2019 zwei wichtigeGrundsatzurteile („Recht auf Vergessen
I“10 und „Recht auf Vergessen II“11) gefällt, bei denen es um das Verhältnis des
Grundrechtsschutzes nach Maßgabe des Grundgesetzes und der EU-Grundrechtecharta
geht.12 Hierbei hat das BVerfG im Urteil „Recht auf Vergessen I“ festgehalten, dass für
Verfassungsbeschwerden, die sich auf den gestaltungsoffenen SpielraumderMitgliedstaaten
beziehen, zunächst derGrundrechtskatalog desGrundgesetzesmaßgeblich bleibt13, während

6 EuGH v. 12.12.1974, Rs. 36/74 (Walrave) Slg. 1974, 1405, ECLI:EU:C:1974:140; EuGH v. 6. 6. 2000, Rs. C-
281/98 (Angonese), Slg. 2000, I-4139, ECLI:EU:C:2000:296; s. auch S. Löwisch, Die horizontaleDirektwirkung
der Europäischen Grundfreiheiten, 2009.

7 EuGH v. 17.4.2018, Rs. C-414/16 (Egenberger), ECLI:EU:C:2018:257; EuGH v. 11. 9. 2018, Rs. C-68/17 (IR
v JQ), ECLI:EU:C:2018:696; EuGH v. 6.11.2018, verb. Rs. C-569/16 u. C-570/16 (Stadt Wuppertal gegen
Maria Elisabeth Bauer und Volker Willmeroth gegen Martina Broßonn), ECLI:EU:C:2018:871; dazu auch
A. Colombi Ciacchi, EuConst 15 (2019), S. 294 ff.

8 EuGH v. 4.12.1974, Rs. 41/74 (Van Duyn), Slg. 1974, 1337, ECLI:EU:C:1974:133; EuGH v. 22.11.2005, Rs.
C-144/04 (Mangold), Slg. 2005, I-9981, ECLI:EU:C:2005:709.

9 Dazu eingehend die Beiträge in J. Basedow/L. Tichy/J. P. Terhechte (Hrsg.), Private Enforcement of Compe-
tition Law, 2011; F.Wollenschläger/W.Wurmnest/T.M. J.Möllers (Hrsg.), Private Enforcement of European
Competition and State Aid Law. Current Challenges and the Way Forward, 2020; J. Oster, EuR 2019, S. 578
ff.

10 BVerfG, v. 6.11.2019, 1 BvR 16/13, ECLI:DE:BVerfG:2019:rs20191106.1bvr001613 (Recht auf Vergessen
I).

11 BVerfG, v. 6.11.2019, 1 BvR 276/17, ECLI:DE:BVerfG:2019:rs20191106.1bvr027617 (Recht auf Vergessen
II).

12 Siehe z.B. BVerfG, 1 BvR 16/13 (Fn. 10), Rn. 42 ff., 154.
13 BVerfG, 1 BvR 16/13 (Fn. 10), Leitsatz 1.a.
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es im Urteil „Recht auf Vergessen II“ klargestellt hat, dass in vollkommen durch das
Unionsrecht bestimmten Bereichen nunmehr die EU-Grundrechte den primären
Prüfungsmaßstab bilden.14 Im Rahmen des Urteils „Recht auf Vergessen II“ wird u.a. die
unmittelbare Anwendbarkeit der EU-Grundrechtecharta zwischen Privaten ausführlich
thematisiert.15 Konkret geht es um die Frage, inwiefern Private sich untereinander auf das
sog. „Recht auf Vergessen“ (§§ 823, 1004 BGB iVm. Art. 1 Abs. 1, Art. 2 1 GG, §§ 35, 29
BDSG aF.) berufen und hierauf gestützt von einem privaten Suchmaschinenbetreiber die
Löschung von Daten verlangen können. Jenseits der datenschutzrechtlichen
Fragestellungen, sind in demUrteil damit gleichmehrereAusführungen von grundlegender
Bedeutung. Das gilt zunächst für die Rolle der EU-Grundrechte in privatrechtlichen
Verhältnissen.16 Hierzu hält das BVerfG fest:

„Wie die Grundrechte des Grundgesetzes gewährleisten demnach auch die
Grundrechte der Charta nicht nur Schutz im Staat-Bürger-Verhältnis, sondern
auch in privatrechtlichen Streitigkeiten.“17

Das BVerfG positioniert sich hier nicht nur erstmals zur Bedeutung der EU-Grundrechte
im Rahmen einer Verfassungsbeschwerde, sondern beschäftigt sich darüber hinaus mit
ihrer grundsätzlichen Bedeutung für den Privatrechtsverkehr. Es hält dazu fest:

„Eine Lehre der „mittelbaren Drittwirkung“, wie sie das deutsche Recht kennt
(…), wird der Auslegung des Unionsrechts dabei nicht zugrunde gelegt. Im
Ergebnis kommtdenUnionsgrundrechten für dasVerhältnis zwischenPrivaten
jedoch eine ähnliche Wirkung zu. Die Grundrechte der Charta können
einzelfallbezogen in das Privatrecht hineinwirken.“18

Auf dieser Grundlage wird dann das unionsrechtlich abgesicherte (Art. 7 und 8
EU-Grundrechtecharta) „Recht auf Vergessen“ entwickelt.

Die Urteile werden schon jetzt als Meilensteine angesehen („eine der bedeutendsten
Weichenstellungen in der gesamten Geschichte bundesverfassungsgerichtlicher
Grundrechtsjudikatur“19), wird doch erstmals klargestellt, dass auch dieUnionsgrundrechte

14 BVerfG, 1 BvR 276/17 (Fn. 11), Leitsatz 1, Rn. 32.
15 BVerfG, 1 BvR 16/13 (Fn. 10), Leitsatz 3, Rn. 75; BVerfG, 1 BvR 276/17 (Fn. 11), Rn. 96 f.
16 Dazu etwa M. F. Starke, EU-Grundrechte und Vertragsrecht, 2016, S. 195; O. Mörsdorf, JZ 2010, S. 759 ff.
17 BVerfG, 1 BvR 276/17 (Fn. 11), Rn. 96 mit Verweis auf die Urteile des EuGH v. 29.1.2008, Rs. C-275/06

(Promusicae), ECLI:EU:C:2008:54 Rn. 65 ff.; EuGH v. 16.7.2015, Rs. C-580/13 (Coty Germany),
ECLI:EU:C:2015:485, Rn. 33 ff.; EuGH v. 29.7.2019, Rs. C-516/17 (Spiegel Online), ECLI: EU:C:2019:625,
Rn. 51 ff.

18 BVerfG, 1 BvR 276/17 (Fn. 11), Rn. 97.
19 M. Wendel, JZ 2020, S. 157 ff.
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unmittelbarer Prüfungsmaßstab einer Verfassungsbeschwerde sein können (so das Urteil
„Recht auf Vergessen II“).20 Zugleich hat das BVerfG einen wichtigen Beitrag für die
unmittelbare Anwendbarkeit der EU-Grundrechte geleistet.21 Schon deshalb darf man
davon ausgehen, dass die Urteile in vielerlei Hinsicht einen nächsten großen Schritt im
europäischen Verfassungsgerichtsverbund bedeuten und noch viele Diskussionen nach
sich ziehen werden.

b) Horizontalwirkung der EU-Grundrechte
Dass die EU-Grundrechte zwischen Privaten Wirkungen entfalten können, wird in
Deutschland schon länger diskutiert.22 Dies hängt auch damit zusammen, dass einige
Grundrechte der GRC schon darauf angelegt sind, bestimmte horizontale Wirkungen zu
entfalten, wie etwa das Streikrecht (Art. 28 EU-Grundrechtecharta).23 Es ist zwar zunächst
Aufgabe der EU dafür zu sorgen, dass die entsprechenden Verbote durch entsprechende
Gesetzgebung auch durchgesetzt werden können. Eine wichtige Frage für die
mitgliedstaatlichen Gerichte ist aber auch, ob sich Private untereinander direkt auf
EU-Grundrechte berufen können.24 Hier ist in der deutschen Diskussion in Anlehnung
an die Terminologie der deutschen Grundrechtsdogmatik von einer „Drittwirkung“ die
Rede, wobei dahingestellt bleiben kann, ob diese Terminologie wirklich treffend ist.25 Der
EuGH verwendet diesen Begriff jedenfalls – soweit ersichtlich – bislang nicht, sondern
legt zunächst die im Streit stehenden Vorschriften „im Lichte“ der EU-Grundrechte aus.26

Das BVerfG hat im Urteil „Recht auf Vergessen II“ festgestellt, dass die
Chartagrundrechte einzelfallbezogen in das Privatrecht „hineinwirken“ können, was in
besonderer Weise für Art. 7 und 8 EU-Grundrechtecharta gelte (s.o.).27 Ähnliche
Entwicklungen werden auch im Lichte der Rechtsprechung des EuGH zu Art. 21 GRC
(Nichtdiskriminierung) beobachtet.28 Hier kommt es nun darauf an, ob sich eine Linie bei
den deutschen Instanzgerichten herausbilden wird, die – das deutet das BVerfG an –
ähnlich wie die Drittwirkungslehre in Deutschland zu einer gehobenen Bedeutung der
Chartagrundrechte auch unter Privaten und in der Anwendungspraxis führen könnte.

20 BVerfG, 1 BvR 276/17 (Fn. 11), Leitsatz 1, Rn. 32.
21 Dazu auch J. Kühling, NJW 2020, S. 279.
22 S. H. D. Jarass, Charta der Grundrechte – Kommentar, 3. Aufl., 2016, Art. 51 GRC, Rn. 31 ff.; F. Wollen-

schläger, in: A. Hatje/P.-C. Müller-Graff (Hrsg.), Europäisches Organisations- und Verfassungsrecht
(EnzEuR Bd. 1), 2014, § 8, Rn. 58 ff.; eingehend C. Unseld, Zur Bedeutung der Horizontalwirkung der EU-
Grundrechte, 2018.

23 Weitere nennt A. Seifert, EuZW 2011, S. 696 ff. (700 f.).
24 R. Streinz/W. Michl, EuZW 2011, S. 384 ff.; H. D. Jarass, ZEuP 2017, S. 310 ff.
25 Eingehend zum Begriff etwa S. K. Stein, Die Drittwirkung im Unionsrecht, Baden-Baden 2016.
26 H. D. Jarass, Charta der Grundrechte – Kommentar, 3. Aufl., 2016, Art. 51 GRC, Rn. 32.
27 BVerfG, 1 BvR 276/17 (Fn.11), Rn. 97.
28 Dazu F. Kainer, NZA 2018, S. 894 ff.
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c) Horizontale Direktwirkung der Grundfreiheiten
Dagegen ist die Anwendung der unionalenGrundfreiheiten durch die deutschenGerichte
zunächst eine Selbstverständlichkeit.29 Schwieriger zu beantworten ist aber die Frage, ob
auch eine horizontale Direktwirkung akzeptiert wird. Insgesamt wird hier der
Rechtsprechung des EuGH30 gefolgt, auch wenn die Reichweite dieser Figur der
„horizontalenDirektwirkung“ auch bezogen auf dieGrundfreiheiten imDetail nicht immer
ganz klar ist, insbesondere weil der EuGH das Konzept immer weiter entfaltet.31 Dass diese
Figur aber als stimmig anzusehen ist, hängt damit zusammen, dass die Grundfreiheiten
als Marktfreiheiten zunächst auf die Wirkungen von Maßnahmen abstellen und weniger
auf die jeweilige Urheberschaft.32

d) Horizontale Anwendbarkeit von Richtlinien?
Ob dagegen auch nicht umgesetzte Richtlinien eine horizontale Anwendbarkeit entfalten
können, wird eher selten von den deutschen Gerichten thematisiert. Während die sog.
richtlinienkonforme Auslegung als „gewisse horizontale Direktwirkung“ gängige Praxis
ist33, stößt eine horizontale Direktwirkung von Richtlinien unter Privaten in Deutschland
regelmäßig auf Ablehnung.34 Dies gilt selbst im Lichte des Honeywell-Urteils des BVerfG,
in dem ausdrücklich von einer horizontalen Direktwirkung einer Richtlinie ausgegangen
wurde.35 Dieser Ansatz des BVerfG wurde aber von der Fachgerichtsbarkeit (konkret dem
Bundesarbeitsgericht) gerade nicht aufgegriffen.36 Auch in anderen Konstellationen wird
bislang eine horizontaleDirektwirkung vonRichtlinien regelmäßig abgelehnt, insbesondere
weil das Vertrauen in das jeweils fortbestehende nationale Recht, das gerade nicht geändert
oder angepasst wurde, für Private grundsätzlich als schutzwürdig angesehen wird.37 Dass
dieser Ansatz zu Problemen führen kann, etwa im Bereich der Arbeitnehmerrechte, ist
ggf. nicht zu vermeiden. Hieraus resultierende Spannungen lassen sich aber womöglich
durch eine horizontale Anwendung der EU-Grundrechte abbauen.

29 Hierbei ist auffällig, dass eineVerletzung derGrundfreiheiten durch die Instanzgerichte nur selten festgestellt
wird, was angesichts der dogmatischenDurchdringung diesesNormenbestandes desUnionsrechts eigentlich
erstaunlich ist.

30 EuGH v. 22.11.2005, Rs. C-144/04 (Fn. 8); BVerfG v. 6.7.2010, 2 BvR 2661/06, BVerfGE 126, 286,
ECLI:DE:BVerfG:2010:rs20100706.2bvr266106 (Honeywell), Rn. 305 ff; dazu auch C. Birkemeyer, EuR
2010, S. 662 ff.

31 Kritisch zu den dogmatischen Ansätzen etwa S. Schmahl, NVwZ 2013, S. 607 ff
32 P.-C. Müller-Graff, EuR 2014, S. 3 ff.
33 Zur richtlinienkonformen Auslegung etwa J. Suhr, Richtlinienkonforme Auslegung im Privatrecht und

nationale Auslegungsmethodik, 2012;M.Weber, Grenzen EU-rechtskonformerAuslegung undRechtsfort-
bildung, 2010.

34 Dazu etwa J. Gundel, in: M. Pechstein/C. Nowak/U. Häde (Hrsg.), Frankfurter Kommentar zu
EUV/GRC/AEUV, 2017, Art. 288 AEUV, Rn. 41 ff.

35 BVerfG, 2 BvR 2661/06 (Fn. 30).
36 BAGE 118, 76 (90 ff.).
37 S. jüngst etwa KG Berlin, Beschluss v. 19.8.2019, 21 U 20/19, MDR 2019, 1245.
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Frage 2

1. Allgemeines

Der Vorrang des Unionsrechts gehört zu den elementaren Grundsätzen des EU-Rechts.38

Hiernach genießt das Unionsrecht Anwendungsvorrang vor dem mitgliedstaatlichen
Recht, wobei es grundsätzlich keine Rolle spielt, ob es sich um einfachgesetzliches Recht
oder Verfassungsrecht handelt.39 Auch wenn dieser Vorrang absolut gilt, hat der EuGH
in den letzten Jahren Ansätze für eine Spielraumdogmatik entwickelt, die helfen soll, allzu
harsche Kollisionen mit dem mitgliedstaatlichen Recht zu vermeiden.40 Hier handelt es
sich aber nicht um eine einseitige Initiative des EuGH. Vielmehr lässt sich anhand der
neueren Entwicklung der Rechtsprechung des BVerfG feststellen, dass es hier Bewegungen
aufeinander zu gibt, auch wenn sich die verfassungsrechtliche Debatte in Deutschland in
den letztenDekadenmehr auf dieGrenzen desVorrangs unddendazu korrespondierenden
prozeduralen Sicherungen des BVerfG konzentriert hat. Insgesamt besteht aber an der
grundsätzlichen Akzeptanz des Vorrangs des Unionsrechts durch die deutschen Gerichte
kein Zweifel.41

2. Reservevorbehalte des deutschen Verfassungsrechts

Wie in vielen Mitgliedstaaten der EU hat sich in den letzten Jahren eine
Rechtsprechungslinie des BVerfG herausgeschält, die insbesondere verfassungsrechtliche
Grenzen des Vorrangs des Unionsrechts in den Blick nimmt.42 Das BVerfG ist aber in
seinem Urteil „Recht auf Vergessen II“ nunmehr dazu übergegangen, die entsprechenden
verfassungsrechtlichen Vorbehalte als „Reservevorbehalte“ zu bezeichnen, was die Sache
im Kern auch treffen dürfte. Das ändert allerdings nicht viel an dem Umstand, dass sich
die europarechtliche Diskussion in den letzten drei Dekaden ganz wesentlich an diesen

38 Dazu EuGH v. 15.7.1964, Rs. 6/64 (Costa/E.N.E.L.), ECLI:EU:C:1964:66; aus der Sicht des deutschen Rechts
etwa M. Ludwigs/P. Sikora, EWS 2016, S. 121 ff.; T. Kruis, Der Anwendungsvorrang des EU-Rechts in
Theorie undPraxis, 2013;C.Karaosmanoğlu, DieNichtanwendung deutscher unionsrechtswidrigerGesetze,
2017.

39 EuGH v. 17. 12. 1970, Rs. 11/70 (Internationale Handelsgesellschaft), Slg. 1970, 1125, ECLI:EU:C:1970:114,
Rn. 3; EuGH v. 26.2.2013, Rs. C-399/11(Melloni), ECLI:EU:C:2013:107, Rn. 59 ff.

40 Angedeutet in EuGH v. 8.9.2010, Rs. C-409/06 (Winner Wetten), Slg. 2010, I-8041, ECLI:EU:C:2010:503;
s. auchC. Franzius,ZaöRV 75 (2015), S. 383 (394); EuGH v. 26.02.2013, Rs. C-617/10 (Åkerberg Fransson),
ECLI:EU:C:2013:105, Rn. 29; eingehend dazu M. Dougan, CMLRev. 56 (2019), S. 1459 ff.

41 Analyse anhand der verwaltungs- und finanzgerichtlichen Rechtsprechung bei T. Kruis (Fn. 38).
42 Eingehend dazu etwa M. Ludwigs/P. Sikora (Fn. 39); R. Streinz, EWS 2019, S. 241 ff.
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Vorbehalten und damit an der Reichweite von Art. 23 GG abgearbeitet hat.43 Das Urteil
„Recht aufVergessen II“hat somöglicherweise auch einenwichtigenKontrapunkt gesetzt.

Das BVerfG hat bekanntlich zuvor in einer Reihe von Urteilen (insbesondere die
Entscheidungen zumMaastrichterVertrag44 und zumVertrag vonLissabon45) verschiedene
Varianten von verfassungsrechtlichenVorbehalten entwickelt (Stichworte: Grundrechts-,
Ultra-vires-46 und Identitätskontrolle47).48 Sie beziehen sich nach einerUmschreibung von
R. Streinz zum einen auf die Frage, was überhaupt nach dem Grundgesetz auf die EU
übertragen werden darf (Grundrechts- und Identitätskontrolle)49, zum anderen darauf,
ob eine ersichtliche Grenzüberschreitung bei Inanspruchnahme von Zuständigkeiten
durch die EuropäischeUnion vorliegt (Ultra-vires-Kontrolle).50 Auchwenn dasVerhältnis
der unterschiedlichen verfassungsgerichtlichenKontrollvorbehalte nochnicht abschließend
geklärt ist51, so folgt aus ihnen jedenfalls eine Grenze für die Anwendbarkeit des
Unionsrechts kraft deutschen Verfassungsrechts.

a) Grundrechtskontrolle
Ausgangspunkt der Rechtsprechung des BVerfG zur sog. „Grundrechtskontrolle“ bildet
bekanntlich die Frage, ob und wie es seinem verfassungsrechtlichen Auftrag die (vorerst
nur deutschen)Grundrechte zu schützen, gerechtwerden kann.Angesichts dermangelnden
Grundrechtssensibilität des EG-Rechts der frühen Jahre, war es folgerichtig, dass das
BVerfG in seinen Urteilen „Solange I“ und „Solange II“ das Verhältnis der deutschen
Grundrechte zuAkten des damaligenGemeinschaftsrechts in den Blick nahm.52 ImLichte

43 Dazu C. Möllers, Der vermisste Leviathan. Staatstheorie in der Bundesrepublik, 2008, S. 73 ff.
44 BVerfG v. 31.03.1998, 2 BvR 1877/97, BVerfGE 89, 155, ECLI:DE:BVerfG:1998:rs19980331.2bvr187797

(Maastricht); eingehend zu dem Verfahren I. Winkelmann, Das Maastricht-Urteil des Bundesverfassungs-
gerichts vom 12. Oktober 1993, 1994.

45 BVerfG v. 30.6.2009, 2 BvE 2/08, BVerfGE 123, 267, ECLI:DE:BVerfG:2009:es20090630.2bve000208 (Liss-
abon).

46 S. etwa BVerfG, 2 BvR 2661/06, (Fn. 30); eingehend dazu M. Ludwigs, NVwZ 2015, S. 537 ff.; A. Hatje,
IWRZ 2016, S. 195 ff.; C. Calliess, in: Maunz/Dürig, GG, Art. 24, Rn. 201 ff.

47 Dazu z. B. BVerfG v. 15.12.2015, 2 BvR 2735/14, BVerfGE 140, 317, ECLI:DE:BVerfG:2015:
rs20151215.2bvr273514 (Europäischer Haftbefehl II); s. auch D. Burchardt, ZaöRV 76 (2016), S. 527 ff.; T.
Rademacher, EuR 2018, S. 140 ff.; C. Calliess, in: Maunz/Dürig, GG, Art. 24, Rn. 208 ff. (Stand: 79/2016);
M. Polzin, Verfassungsidentität. Ein normatives Konzept des Grundgesetzes?, 2018.

48 Eingehend dazuC. D. Classen, in: H. v.Mangoldt/F. Klein/C. Starck (Hrsg.), GGKommentar, 7. Aufl. 2018,
Art. 23, Rn.54 ff.

49 C. D. Classen (Fn. 48), Rn. 55.
50 BVerfG, 2 BvE 2/08 (Fn. 45), Rn. 240.
51 Zum Ganzen H.-G. Dederer, JZ 2014, S. 313 ff.; A. Proelß, Bundesverfassungsgericht und überstaatliche

Gerichtsbarkeit, 2014, S. 247 ff.: A. Schwerdtfeger, EuR 2015, S. 290 ff.; A. Berger, Anwendungsvorrang und
nationale Verfassungsgerichte, 2016, S. 69 ff.; ausführlich auch P.-M. Huber, in: R. Streinz (Hrsg.),
EUV/AEUV, 3. Aufl., 2018, Art. 19 EUV, Rn. 64 ff.

52 BVerfG v. 29.5.1974, 2 BvL 52/71, BVerfGE 37, 271 (Solange I); BVerfG v. 22.10.1986, 2 BvR 197/83,
BVerfGE 73, 339 (Solange II).
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des stetig weiter ausgebauten Grundrechtsschutzes hat sich diese Frage allerdings nahezu
erledigt, was auch mit den Hürden zusammenhängt, die das BVerfG für die
Grundrechtskontrolle aufgestellt hat.53 In seinem Urteil „Recht auf Vergessen II“ hat das
BVerfG gleichwohl noch einmal unterstrichen, dass die Grundrechtskontrolle auch
weiterhin einen verfassungsrechtlichen Reservevorbehalt verkörpert.54 Gleichzeitig wird
– unter Verweis auf den Bananenmarktbeschluss55 – betont, dass eine hierauf gestützte
Verfassungsbeschwerde „hohen Substantiierungsanforderungen“ unterliegt.56 Zudem
betont dasUrteil auch, dass es künftig häufiger zuVorlagen an denEuGHkommen könnte,
weil die EU-Grundrechte eine (noch) größere Rolle in der praktischen Rechtsanwendung
erlangen könnten.57

b) Ultra-vires-Kontrolle
Bei derUltra-vires-Kontrolle (oder „Kompetenzkontrolle“) überprüft das BVerfG, ob sich
Rechtsakte der EU „in denGrenzen der ihnen imWege der begrenzten Einzelermächtigung
eingeräumten Hoheitsbefugnisse halten.“58 Hierbei geht es auch um eine Art
„Überwachung“ des laufenden Betriebs auf der Ebene der EU. Die konzeptionelle Anlage
dieses Reservevorbehalts im Lissabon-Urteil ist hierbei wenig ausgereift, werden doch
unter Verweis auf das unionale Subsidiaritätsprinzip EU-Zuständigkeiten und
Zuständigkeiten der mitgliedstaatlichen Ebene in unzulässiger Weise miteinander
vermischt.59

Die Ultra-vires-Kontrolle spielt aber nicht nur auf der Ebene der
Verfassungsgerichtsbarkeit einewichtige Rolle, sondernwird auch von den Fachgerichten
thematisiert. So hat sich etwa der BGH in seinen Urteilen zur „Achmea-Saga“ (dazu unten
Frage 3, 3.) mit der Frage auseinandergesetzt, ob auch ein Urteil des EuGH Gegenstand
einer konkreten Normenkontrolle gem. Art. 100 Abs. 1 GG an das BVerfG sein kann.60

Der BGH deutet darüber hinaus an, dass eine analoge Anwendung des Art. 100 Abs. 2
GG61 in engen Ausnahmefällen in Betracht gezogen werden könnte, lässt diese Frage aber
schließlich offen, weil das Vorabentscheidungsurteil „Achmea“ des EuGH nicht auf einer
willkürlichen Auslegung des Unionsrechts beruhe.62 Eine Vorlage nach Art. 100 Abs. 2

53 BVerfGE v. 7.6.2000, 2 BvL 1/97, BVerfGE 102, 147, ECLI:DE:BVerfG:2000:ls20000607.2bvl000197
(Bananenmarktbeschluss).

54 BVerfG, 1 BvR 276/17 (Fn. 11), Rn. 46 ff.
55 BVerfG, 2 BvL 1/97 (Fn. 53).
56 BVerfG, 1 BvR 276/17 (Fn. 11), Rn. 48, mit Verweis auf BVerfGE 102, 147, Rn. 164.
57 BVerfG, 1 BvR 276/17 (Fn. 11), Rn. 70.
58 BVerfG, 2 BvE 2/08 (Fn. 45), Leitsatz 4.
59 Dazu auch R. Streinz, EWS 2019, S. 241 ff. (246 f.).
60 BGH, SchiedsVZ 2019, S. 51
61 Ebenda, Rn. 61.
62 Ebenda, Rn. 65.
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GG63 komme auch deshalb nicht in Betracht, weil es sich bei einem Urteil des EuGH nicht
um eine „allgemeine Regel des Völkerrechts“ handele.64 Hierzu führt der BGH aus:

„Eine Erstreckung derVorlagemöglichkeit nachArt. 100Abs. 2GG auf Fragen
zur Bedeutung oder Tragweite von Entscheidungen des Gerichtshofs der
Europäischen Union würde zudem eine mit dem Vorrang des Unionsrechts
unvereinbare, sehr weitgehende Erweiterung der auf die Wahrung der
grundlegenden Verfassungsprinzipien der Bundesrepublik Deutschland
beschränktenPrüfungsbefugnis des Bundesverfassungsgerichts beiHandlungen
der Organe der Europäischen Union bedeuten (…).“65

Hier zeigt sich, dass die Konkretisierung der Reservevorbehalte im europäischen
Gerichtsverbund zu erheblichen systemischen Schwierigkeiten führen kann. In der Anlage
der Ultra-vires-Kontrolle schwingt ein latenter „Letztüberprüfungswille“ mit, der sich
zumindest theoretisch auch auf Urteile des EuGH erstrecken könnte. Bislang ist es zwar
noch zu keiner solchen Konstellation gekommen und die jüngere Rechtsprechung des
BVerfG (s.o.) deutet darauf hin, dass es womöglich nie zu einer kommen wird. Auch ist
der dahinterstehendeKontrollanspruch auf absoluteAusnahmekonstellationen beschränkt.
Gleichwohl zeigen insbesondere die Erwägungen des BGH, dass dieser Anspruch in der
Mehrebenenanlage der EU zu teilweise schwierigen Ergebnissen führen kann.

c) Identitätskontrolle
Die Identitätskontrolle hat das BVerfG erstmals in seinem Lissabon-Urteil entwickelt66

und insbesondere in seinem Urteil zum europäischen Haftbefehl II mit klaren Konturen
versehen.67 Mit ihr soll

„der unantastbareKerngehalt derVerfassungsidentität desGrundgesetzes nach
Art. 23 Abs. 1 Satz 3 GG in Verbindung mit Art. 79 Abs. 3 GG“68

abgesichert werden. Hier geht es also darum, die grundlegenden politischen und
verfassungsmäßigen Strukturen Deutschlands zu wahren.69 Die Identitätskontrolle
unterscheidet sich hierbei aus der Sicht des BVerfG aus unterschiedlichen Gründen von

63 Ebenda, Rn. 67.
64 Ebenda, Rn. 67 ff.
65 Ebenda, Rn. 71.
66 BVerfG, 2 BvE 2/08 (Fn. 45), Rn. 216.
67 BVerfG, 2 BvR 2735/14 (Fn. 47), Rn. 35 ff.
68 BVerfG, 2 BvE 2/08 (Fn. 45), Leitsatz 4.
69 R. Streinz, EWS 2019, S. 241 ff. (248).
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der Grundrechts- und Ultra-vires-Kontrolle: Zum einen sind die Anforderungen an die
Zulässigkeit einer Identitätskontrolle (noch) höher als bei derGrundrechtskontrolle70 und
zum anderen führt sie (im „Erfolgsfall“) dazu, dass der in Frage stehende Unionsrechtsakt
im deutschen Rechtsraum seine Wirkung verliert. Beides ist letztlich eine zwingende Folge
der der Identitätskontrolle innewohnenden Grundsätzlichkeit. Dies wird besonders
plastisch, wenn man sich die Folgerungen des Ansatzes des BVerfG vor Augen führt: Über
Art. 79 Abs. 3 GG erlangen Art. 1 GG (Garantie der Menschenwürde) und Art. 20 GG
(Staatsstrukturprinzipien) eine besondere Bedeutung für die Reservevorbehalte. Man
könnte auch sagen, dass es hier letztlich umdieAktivierung undVerteidigung des Bauplans
der deutschen Verfassung geht.

3. Insbesondere: Vorrang des Unionsrechts und Menschenwürdegarantie
des Art. 1 GG

Mit seinem Urteil zum europäischen Haftbefehl II hat das BVerfG diese besondere Rolle
der Identitätskontrolle unterstrichen.71 Hier hat es über Art. 79 Abs. 3 GG die Garantie
der Menschenwürde gem. Art. 1 GG zu einer absoluten Grenze für die Anwendung des
Unionsrechts erklärt hat.72 In dem Fall ging es darum, dass ein europäischer Haftbefehl
nicht vollstrecktwurde, da imRahmen einermöglichenAuslieferungdesBeschwerdeführers
die Aufrechterhaltung bestimmterMenschenwürdegarantien (v.a. des Schuldgrundsatzes)
nicht sichergestellt werden konnte. Auch wenn dieser Fall bei Licht besehen wenig Anlass
dazu bot, sich diesen grundsätzlichen Fragen zu widmen, so hat das BVerfG gleichwohl
die Identitätskontrolle mit klareren Konturen versehen.

Interessant ist hier, dass das BVerfG die Verfassungsbeschwerde, die eigentlich durch
die hohen Anforderungen, die seit dem Bananenmarktbeschluss gelten, oft geringe
Erfolgsaussichten versprach, zumindest für Art. 1 GG ein Stück weit geöffnet hat.73

Beobachter sprechen hier treffend von einem „absoluten Vorrang der Menschenwürde
vor dem Vorrang des Unionsrechts“ (H. Sauer). Dass solche Konstellationen künftig eine
größere Rolle bei der Anwendung des Unionsrechts durch die deutschen Gerichte spielen
können, zeigt eine aktuelle Entscheidung desOLGKarlsruhe zum europäischenHaftbefehl
(s. Frage 4, 4.).

70 BVerfG v. 19.12.2017, 2 BvR 424/17, Rn. 34; s. dazu D. Burckhardt, ZaöRV 76 (2016), 527.
71 BVerfG, 2 BvR 2735/14 (Fn. 47).
72 BVerfG, 2 BvR 2735/14 (Fn. 47); eingehend H. Sauer, NJW 2016, S. 1134 ff.
73 BVerfG, 2 BvR 2735/14 (Fn. 47), Leitsatz 4.
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Frage 3

1. Der Grundsatz des gegenseitigen Vertrauens im europäischen
Rechtsprechungsverbund

Ein elementarer Grundsatz für das arbeitsteilige Zusammenwirken der Gerichte im
Unionsraum ist der des gegenseitigen Vertrauens.74 In der Rechtsprechung des EuGH ist
dieser Grundsatz insbesondere in den letzten Jahren mehr und mehr iSe.
Verfassungsprinzips konzeptualisiert worden.75 Hierbei wurde deutlich, dass dieser
Grundsatz verschiedene judikative Dimensionen aufweist. Es ist auch und insbesondere
Sache derGerichte den Behörden undGerichten anderer EU-Mitgliedstaaten „Vertrauen“
entgegenzubringen.

Dieses Vertrauen spielt insbesondere im Kontext von Sachverhalten eine Rolle, in
denen es um die Anerkennung einer Verwaltungs- oder Gerichtsentscheidung geht.76

Gegenseitiges Vertrauen bedeutet so, dass die Mitgliedstaaten und die nationalen
Rechtspflegeorgane wechselseitig darauf vertrauen müssen, dass ihre Rechtsordnungen
gleichwertig sind und von den mitgliedstaatlichen Gerichten sachgerecht und vor allem
grundrechtsgemäß angewandt werden.77 Letztlich geht es bei dem Grundsatz darum, dass
Institutionen (also auchund insbesondereGerichte) einemauf europäischemSekundärrecht
beruhenden Kooperationsbegehren (Haftbefehl, Führerschein78) nachkommen müssen,
ohne das Begehren inhaltlich an Europa- und/oder verfassungsrechtlichen Maßstäben
erneut zu überprüfen79. Gegenseitiges Vertrauen ist damit Voraussetzung von
Anerkennung.80

Es liegt in der Natur der Sache, dass Vertrauen nicht grenzenlos sein kann; „blindes
Vertrauen“ kann es auch in einer Rechtsunion nicht geben.Wann aber ist das gegenseitige
Vertrauen erschüttert? Und welche Voraussetzungen müssen vorliegen, damit mitglied-
staatliche (deutsche) Gerichte unionsrechtlichen Verpflichtungen nicht nachkommen
müssen?

74 S. Esslinger, Gegenseitiges Vertrauen, 2018; M. Nettesheim, EuZ 2018, S. 4 ff.; F. Meyer, EuR 2017, S. 163;
A.-K. Kaufhold, EuR 2012, S. 408 ff.

75 F. Meyer (Fn. 74).
76 Dazu etwa P. Stelkens in: P. Stelkens/J. Bonk/M. Sachs (Hrsg.) Verwaltungsverfahrensgesetz, 9. Auflage

2018, Zweiter Teil, Rn. 185 ff.
77 A.-K. Kaufhold (Fn. 74), S. 430.
78 Dazu F. Koehl, DAR 2012, 446.
79 Dazu P.-C. Müller-Graff, ZVglRWiss 2012, S. 72 ff.
80 V.Mitsilegas, in: V.Mitsilegas/M. Bergström/T. Konstadinides (Hrsg.), ResearchHandbook onEUCriminal

Law, 2016, S. 148.
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2. Die Grenzen des gegenseitigen Vertrauens im europäischen
„Vollstreckungsverbund“

ImKontext desGrundsatzes des gegenseitigenVertrauens, sind insbesondere dieGrenzen,
die nationale Gerichte für dieses Vertrauen definieren, von Interesse. So sah sich das
BVerfG im Jahre 2015 veranlasst auf derGrundlage der Identitätskontrolle einenBeschluss81

über die Vollstreckung eines Europäischen Haftbefehls auszusetzen.82 In dem Urteil spielt
der Grundsatz des gegenseitigen Vertrauens eine zentrale Rolle. Nach Auffassung des
BVerfG ist dieser Grundsatz schon nach Maßgabe des Unionsrechts nicht schrankenlos,
woraus auch zu folgern sei,

„dass die nationalen Justizbehörden bei entsprechenden Anhaltspunkten
unionsrechtlich berechtigt und verpflichtet sind, die Einhaltung der
rechtstaatlichen Anforderungen zu prüfen, selbst wenn der Europäische
Haftbefehl in formalerHinsicht denVoraussetzungen des Rahmenbeschlusses
entspricht.“83

In dem Urteil unterstreicht das BVerfG, dass unionsrechtliche Instrumente wie der
europäischeHaftbefehl, die auf gegenseitigemVertrauen aufbauen,mitunter ihreGrenzen
in grundlegenden verfassungsrechtlichen Arrangements, insbesondere in der Garantie
der Menschenwürde finden (ausführlich zu dem Urteil o. Frage 2, 3.).

3. Gegenseitiges Vertrauen und Schiedsgerichtsbarkeit

Dass das gegenseitige Vertrauen damit auch in anderen Konstellationen ein Thema für
die deutschen Gerichte ist, zeigt etwa eine Reihe von Entscheidungen, die sich mit dem
Verhältnis der Schiedsgerichtsbarkeit zu den staatlichen Gerichten und zur
Unionsgerichtsbarkeit auseinandersetzen und bei denen das gegenseitige Vertrauen als
Rechtsprinzip eine besondere Rolle spielte. Letztlich führten die Verfahren zum
Achmea-Urteil des EuGH.84

Hier ging es um die Frage, ob und wie sich Schiedsgerichte im Rahmen von
Investitionsschutzabkommen zwischen Mitgliedstaaten der EU (sog. Intra-EU BITs) mit
der unionalen Rechtsordnung vereinbaren lassen.85 Schon in dem Ausgangsverfahren vor

81 OLG Düsseldorf v. 7.11.2014, III – 3 Ausl 108/14, ECLI:DE:OLGD:2014:1127.III3AUSL108.14.00.
82 BVerfG, 2 BvR 2735/14 (Fn. 47).
83 Ebenda, Rn. 105.
84 EuGH v. 6.3.2018, Rs. C-284/16 (Achmea), ECLI:EU:C:2018:158.
85 Eingehend dazu etwa A. Lang, EuR 2018, S. 525 ff.; S. Wernicke, NJW 2018, S. 1644 ff.
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dem OLG Frankfurt ist gerügt worden, dass Bestimmungen des Abkommens gegen das
unionsrechtliche Prinzip des gegenseitigen Vertrauens verstießen

„(…), da der vorgesehene Streitschlichtungsmechanismus für Investoren der
am BIT beteiligten Staaten deutliches Misstrauen gegenüber den Gerichten der
EU-Mitgliedstaaten zu Ausdruck bringe. Gegenseitiges Vertrauen in die
Rechtspflege innerhalb der EU sei jedoch einGrundprinzip, welches vomEuGH
als unabdingbar für das reibungslose Funktionieren des EU-Binnenmarktes
erachtet werde.“86

Das OLG und der BGH sind dieser Argumentation indes nicht gefolgt. Das OLG geht in
seiner Entscheidung davon aus, dass die in Frage stehende Schiedsklausel keine
unionsrechtlichen Probleme aufwirft. Insbesondere sei nicht ersichtlich, dass solche
Klauseln gegen das Prinzip des gegenseitigen Vertrauens verstoßen.87 Denn wäre das der
Fall, dann müsste davon ausgegangen werden

„(…), dass konsequenterWeise auch demnationalenGesetzgeber durch dessen
Schaffung gesetzlicher Grundlagen zur Durchführung von Schiedsverfahren
Misstrauen in die eigene staatlicheGerichtsbarkeit unterstellt werdenmüsste.“

Dieser Argumentation hat sich im Jahre 2016 der BGH in einemVorlagebeschluss letztlich
angeschlossen, auchwenn das Prinzip des gegenseitigenVertrauens hier keine Erwähnung
gefunden hat.88 Dennoch war sich der BGH nicht sicher, ob sich eine spezielle
Schiedsgerichtsbarkeit in einem sog. Intra-EU BITs mit dem Unionsrecht vereinbaren
lässt (insbesondere die Vereinbarkeit mit Art. 18, 267 und 344 AEUV stand hierbei in
Frage) und bat den EuGH um eine Vorabentscheidung.

Der EuGH hat bekanntlich – ebenso wie die Europäischen Kommission – dieses im
übertragenen Sinne „Vertrauen“ gegenüber der Schiedsgerichtsbarkeit nicht aufbringen
können und stellte in seiner Achmea-Entscheidung fest, dass eine derartige Vereinbarung
zwischen den Mitgliedstaaten

„(…) neben dem Grundsatz des gegenseitigen Vertrauens zwischen den
Mitgliedstaaten die Erhaltung des eigenen Charakters des durch die Verträge
geschaffenen Rechts, die durch das in Art. 267 AEUV vorgesehenen

86 OLG Frankfurt a.M. v. 10.5.2012, 26 SchH 11/10, SchiedsVZ 2013, S. 119, 120 f.
87 Ebenda.
88 BGH v. 3.3.2016, I ZB 2/15, ECLI:DE:BGH:2016:030316BIZB2.15.0.
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Vorabentscheidungsverfahren gewährleistet wird, in Frage stellen, und ist daher
nicht mit (…) Verpflichtung zu loyalen Zusammenarbeit vereinbar.“89

Hier zeigt sich, dass das Prinzip des gegenseitigen Vertrauens eine wichtige Rolle im
europäischen Rechtsprechungsverbund erfüllt, die sich nicht nur im Einzelfall auswirken
kann (etwa bei der Vollstreckung eines europäischen Haftbefehls), sondern ggf. auch
„systemisch“ wirkt. Während die deutschen Gerichte keine Probleme mit dem in dem
Intra-BIT vorgesehenen Schiedsgericht hatten, sah der EuGH die Autonomie des
Unionsrechts beeinträchtigt.90 DerBGHhat schließlich entschieden, dass die Schiedsklausel
in dem BIT unanwendbar ist.91

Bei diesenEntscheidungen geht es damit nicht nur umdieAutonomie desUnionsrechts,
sondern – ggf. als Ausdruck der Autonomie – auch um den Grundsatz des gegenseitigen
Vertrauens.92 Der BGH führt in seiner Entscheidung mit Verweis auf das EuGH-Urteil
„Achmea“ ausdrücklich aus, dass der Grundsatz des gegenseitigenVertrauens dazu führen
müsse, dass effektiver Rechtsschutz auch bei slowakischen Gerichten zu erhalten sei.93

Getragen wird dieses Argument insbesondere durch einen Verweis auf Art. 2 EUV:

„Das Unionsrecht beruht somit auf der grundlegenden Prämisse, dass jeder
Mitgliedstaatmit allen anderenMitgliedstaaten eine Reihe gemeinsamerWerte
teilt – und anerkennt, dass sie sie mit ihm teilen –, auf die sich, wie es in Art.
2 EUV heißt, die Union gründet. Diese Prämisse impliziert und rechtfertigt
die Existenz gegenseitigen Vertrauens zwischen den Mitgliedstaaten bei der
Anerkennung dieser Werte und damit bei der Beachtung des Unionsrechts,
mit dem sie umgesetzt werden. In eben diesem Zusammenhang obliegt es den
Mitgliedstaaten nach dem in Art. 4 Abs. 3 Unterabs. 1 EUV niedergelegten
Grundsatz der loyalen Zusammenarbeit, in ihrem jeweiligen Hoheitsgebiet
insbesondere für die Anwendung und Wahrung des Unionsrechts zu sorgen
und zu diesemZweck alle geeignetenMaßnahmen allgemeiner oder besonderer
Art zur Erfüllung der Verpflichtungen, die sich aus den Verträgen oder den
Handlungen der Unionsorgane ergeben, zu ergreifen (…).“94

Dem hat sich der EuGH bekanntlich nicht angeschlossen. Hier zeigt sich, dass es bei dem
unionsrechtlichenGrundsatz des gegenseitigenVertrauens offenbar auch darauf ankommt,

89 EuGH, Rs. C-284/16 (Fn. 84), Rn. 58.
90 OLG Frankfurt am Main v. 10.05.2012, 26 SchH 11/10 = SchiedsVZ 2013, S. 119, 123.
91 BGH v. 31.10.2018, I ZB 2/17, ECLI:DE:BGH:2018:311018BIZB2.15.0.
92 A. Lang, EuR 2018, S. 525 ff. (554 ff.).
93 BGH, I ZB 2/17 (Fn. 91), Rn. 72.
94 EuGH, Rs. C-284/16 (Fn. 84), Rn. 34.
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wer wem vertrauen soll.95 Während etwa die deutschen Gerichte keine durchgreifenden
Bedenken gegendie Schiedsklausel hatten, fürchtete die EU-Seite (EuGHundKommission!)
um die Autonomie des Unionsrechts.

4. Gegenseitiges Vertrauen und Rechtsstaatskrise

Eine weitere Herausforderung für den einheitlichen Vollzug des Unionsrechts liegt in der
sich seit einigen Jahrenmanifestierenden sog. „Rechtsstaatskrise“ in einigenMitgliedstaaten
der EU, insbesondere in Polen und Ungarn.96 Dass etwa die entsprechenden
„Justizreformen“, die auch schon Gegenstand von Urteilen des EuGH waren97, zu
erheblichen Zweifeln an der Unabhängigkeit der polnischen und ungarischen Gerichte
geführt haben, zeigt ein Beschluss des OLG Karlsruhe vom 8.3.2020 mit dem der 1.
Strafsenat des OLG die Auslieferung eines Mannes nach Polen (vorerst) abgelehnt hat.98

Ein faires Verfahren sei im Lichte der gegenwärtigen Situation in Polen nicht ohneweiteres
gewährleistet. DasOLGhat entsprechend die polnischenBehörden zuweiterenAuskünften
über die Reformen aufgefordert.99

Zwar bezieht sich der Beschluss (soweit ersichtlich) zunächst nur auf dieRechtsprechung
des EuGH. Doch aus der Rechtsprechung des BVerfG zum europäischen Haftbefehl lässt
sich ableiten, dass auch das deutsche Verfassungsrecht Grenzen setzt, soweit es um
ernsthafte Bedenken hinsichtlich der rechtstaatlichen Strukturen oder Verfahren geht.
Entsprechend hat das BVerfG im Jahre 2017 den Vollzug des europäischen Haftbefehls,
der auf eine Auslieferung eines rumänischen Staatsbürgers zielte, abgelehnt, weil das OLG
die grundlegenden Garantien des Art. 4 EU-Grundrechtecharta (Verbot der Folter und
unmenschlicher oder erniedrigender Bestrafung oder Behandlung) nicht hinreichend
gewürdigt hat.100 NachAuffassung des BVerfG hat das zuständigeOLGdiesbezüglich auch
seine Vorlageverpflichtung verkannt:

„Das Oberlandesgericht hat den ihm zukommenden Beurteilungsrahmen im
Hinblick auf seine Vorlagepflicht in unvertretbarer Weise überschritten und
dadurch den Beschwerdeführer in seinem Recht auf den gesetzlichen Richter
(Art. 101 Abs. 1 Satz 2 GG) verletzt. Es fehlt eine sachliche Begründung dafür,

95 S. auch F. Schorkopf, NJW 2019, S. 3418 ff.
96 M. Wendel, EuR 2019, S. 111 ff.; A. Kulick, JZ 2020, S. 223 ff.; s. auch A. von Bogdandy, EuR 2017, S. 487 ff.
97 EuGH, Rs. C-192/18 (Kommission/Polen), ECLI:EU:C:2019:924; vgl. auch die ausstehende Rs. C-791/19

(Kommission/Polen), ABl. C. 413 v. 9.12.2019, S. 36 und das dazugehörige Ersuchen um vorläufigen
Rechtsschutz.

98 OLG Karlsruhe v. 17.2.2020 - 301 AR 156/19, ECLI:DE:OLGKARL:2020:0217.AUSL301AR156.19.00.
99 Ebenda.
100 BVerfG, 2 BvR 424/17, (Fn. 70).
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warum im Hinblick auf den Gewährleistungsgehalt von Art. 4 GRCh in Bezug
auf konkreteHaftbedingungen eine von vornherein eindeutige oder zweifelsfrei
geklärte Rechtslage vorliegt. Das Oberlandesgericht stellt grundrechtliche,
unionsrechtliche undkonventionsrechtliche Prüfungsmaßstäbe nebeneinander,
ohne einen Zusammenhang mit den spezifischen Anforderungen von Art. 4
GRCh herzustellen. Ob und warum die sich aus Art. 4 GRCh ergebenden
Mindestanforderungen an Haftbedingungen durch den EuGH abschließend
geklärt oder so eindeutig sind, dass es einer Klärung durch den EuGH nicht
bedarf, bleibt offen. Das Oberlandesgericht geht insbesondere nicht, jedenfalls
nicht explizit, davon aus, dass die Reichweite von Art. 4 GRCh wegen Art. 52
Abs. 3 GRCh durch die Rechtsprechung des EGMR zu Art. 3 EMRK
abschließend geklärt sei.“101

Dieser Ansatz ist zwar letztlich verständlich, doch schon dieser Fall hätte aus verschiedenen
Perspektiven Anlass geboten zu prüfen, ob Art. 1 Abs. 1 GG im Falle einer Auslieferung
verletzt werden würde.102 Hier zeigt sich, dass das BVerfG häufig nicht die konkrete
unionsrechtliche Verpflichtung in den Blick nimmt (bzw. die tatsächliche Situation in
einem anderen EU-Mitgliedstaat), sondern zunächst auf den deutschen Umsetzungsakt
oder die Praxis der deutschenGerichte abstellt. Ob sich dies imLichte der Rechtsprechung
des EuGH zu den Justizreformen in Polen, die auch eher defensiv ist, ändern wird, bleibt
abzuwarten. Das Verfahren vor dem OLG Karlsruhe könnte sich hier zu einem wichtigen
Präzedenzfall entwickeln.

Frage 4

1. Allgemeines

Die effektive Durchsetzung des Unionsrechts durch die mitgliedstaatlichen Gerichte ist
nur gewährleistet, soweit die Gerichte unabhängig sind. Art. 47 UAbs. 1 GRC garantiert
deshalb jeder Person, dass sie ein Recht darauf hat, dass ihre Sache von einem
unabhängigen, unparteiischen und zuvor durchGesetz errichtetenGericht in einem fairen
Verfahren, öffentlich und innerhalb angemessener Frist verhandelt wird.103 Im europäischen
Rechtsprechungsverbund, der auf dem Rechtsstaatsprinzip aufbaut (Art. 2 EUV), kommt
es so in besonderer Weise darauf an, dass das Recht durch unabhängige Gerichte

101 Ebenda, Rn. 52.
102 Ebenda, Rn. 59.
103 Dazu EuGH v. 25.07.2018, Rs. C-216/18 PPU (Minister for Justice and Equality), ECLI:EU:C:2018:586.
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„gesprochen“ wird.104 Die Unabhängigkeit der Gerichte ist schon deshalb von zentraler
Bedeutung, umdieAnwendung desUnionsrechts vor jeglicher politischen Einflussnahme
zu schützen. Hierbei ist bemerkenswert, dass sich der EuGH – womöglich auch im Lichte
einer globalen Entwicklung und zur Vorbeugung – um eine Subjektivierung der
richterlichen Unabhängigkeit bemüht.105 Hier zeigt sich auch, dass er um die Bedeutung
der richterlichen Unabhängigkeit weiß, die einmal als der „Schlussstein im Gebäude des
demokratisch-konstitutionellen Rechtsstaats“ bezeichnet wurde.106

2. Rechtslage in Deutschland

Die Unabhängigkeit des Richters wird in Deutschland durch Art. 97 GG107 und durch
einfaches Gesetzesrecht (z.B. § 1 GVG, § 25 DRiG, § 1 VwGO) garantiert.108 Art. 97 Abs.
1 GG konzentriert sich hierbei insbesondere auf die sog. sachliche Unabhängigkeit der
Richter (Art. 97Abs. 1: „Die Richter sind unabhängig und nur demGesetzes unterworfen“)
während Art. 97 Abs. 2 GG wichtige Aspekte der sog. persönlichen Unabhängigkeit
beinhaltet.109 Rechtskategorial handelt es sich bei der sachlichen und persönlichen
Unabhängigkeit des Richters allerdings um kein echtes Grundrecht, sondern um einen
hergebrachten Grundsatz des richterlichen Amtsrechts, der als „grundrechtsähnliches
Individualrecht“ von einemRichter geltend gemachtwerden kann.110 Obdiese dogmatische
Verortung vor den Entwicklungen im europäischen Rechtsraum und im Lichte der
Rechtsprechung des EuGH künftig Änderungen unterliegen wird, ist momentan nicht
auszuschließen.

104 Eingehend zur richterlichen Unabhängigkeit in Deutschland etwa D. Simon, Die Unabhängigkeit des
Richters, 1975;H. Sendler, NJW1995, S. 2564 ff.;H.-J. Papier,NJW2001, 1089 ff.;G. Schmidt, DieVerwaltung
51 (2018), S. 227 ff.

105 EuGH, Rs. C-216/18 (Fn. 103).
106 K. Loewenstein, Verfassungslehre, 4. Aufl., 2000, S. 232.
107 Gem. Art. 97 Abs. 2 S. 1 GG können die hauptamtlich und planmäßig endgültig angestellten Richter wider

ihren Willen nur kraft richterlicher Entscheidung und nur aus Gründen und unter den Formen, welche
die Gesetze bestimmen, vor Ablauf ihrer Amtszeit entlassen oder dauernd oder zeitweise ihres Amtes
enthoben oder an eine andere Stelle oder in den Ruhestand versetzt werden. Nach Art. 97 Abs. 2 S. 2 kann
die Gesetzgebung Altersgrenzen festsetzen, bei deren Erreichung auf Lebenszeit angestellte Richter in den
Ruhestand treten. Nach Art. 97 Abs. 2 S. 3 GG können bei Veränderung der Einrichtung der Gerichte oder
ihrer Bezirke Richter an ein anderes Gericht versetzt oder aus dem Amte entfernt werden, jedoch nur unter
Belassung des vollen Gehaltes.

108 Zum Ganzen auch J. P. Terhechte, in: M. Kröger/A. Pilniok (Hrsg.), Unabhängiges Verwalten in der
Europäischen Union, 2016, S. 35 ff.; J. Säcker, NJW 2018, S. 2375 ff.

109 Zu Art. 97 GG etwa C. Hillgruber, in: Maunz/Dürig, GG, Art 97 GG, Rn. 1 ff.
110 So ausdrücklich BVerfG v. 14.7.2016, 2 BvR 661/16, ECLI:DE:BVerfG:2016:rk20160714.2bvr066116, NJW

2016, 3711; s. aus der ältere Rechtsprechung BVerfG v. 24.1.1961, 2 BvR 74/60, BVerfGE 12, 81 (88); 55,
372 (392); lange unklar für die persönlicheUnabhängigkeit s. BVerfG v. 22.10.1974, 2 BvR 147/70, BVerfGE
38, 139 (151).
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3. Aktuelle Diskussionen und Problemlagen

Die richterlicheUnabhängigkeit wird inDeutschland aus einer grundsätzlichen Perspektive
selten in Zweifel gezogen. Sie spielt aber in verschiedenen Debatten immer wieder eine
prominente Rolle, etwa wenn es um die Frage der Haftungsverantwortlichkeit der Richter
geht111, die Organisation des Richterdienstes (Stichwort: richterlicher Eildienst112) oder im
Zusammenhangmit der Frage, ob Ton- und Filmaufnahmen oder ggf. Liveübertragungen
von Gerichtsverhandlungen im Fernsehen, Funk, Livestream etc. zulässig sein sollten.113

Zumindest die Haftungsfrage geht hierbei unmittelbar auf Impulse von der unionalen
Ebene zurück.114 Insgesamt, lässt sich feststellen, dass das Europarecht mittelbar oder
unmittelbar Einfluss auf die Stellung und die Aufgaben der Justiz in Deutschland ausübt
und auch zukünftig gewisse Transformationsprozesse stark mit dem Einfluss der
europäischen Ebene zusammenhängen.

a) Haftungsverantwortlichkeit
Dies lässt sich besonders plastisch am Beispiel der richterlichenHaftungsverantwortlichkeit
festmachen. Dieses Thema spielte lange Zeit in Deutschland nur eine sehr untergeordnete
Rolle, auchweil das deutsche Recht –wie viele europäische Rechtsordnungen – bestimmte
haftungsrechtliche Privilegierungen kennt (vgl. § 839 Abs. 2 BGB).115 Durch die
Rechtsprechung des EuGH116 und des EGMR117 wurde aber deutlich, dass eine nahezu
umfassende haftungsrechtliche Abschirmung der rechtsprechenden Gewalt u.U. mit den
Grundrechten bzw. demErfordernis eines effektivenVollzugs desUnionsrechts konfligieren
kann. Vor diesem Hintergrund wurden u.a. neue Entschädigungsregelungen erlassen
(§ 198 GVG), deren praktische Bedeutung in Deutschland inzwischen recht hoch ist.118

Hier zeigt sich, dass das Unionsrecht mitunter zu Umbauten der mitgliedstaatlichen

111 Dazu ausführlich M. Breuer, Staatshaftung für judikatives Unrecht, 2011.
112 S. dazu D. Herrmann, DRiZ 2004, S. 316 ff.; zur Problematik auch eingehend F. Wittreck, Die Verwaltung

der Dritten Gewalt, 2006, S. 451 ff.
113 Zu dieser Frage etwa grundsätzlichC. von Coelln, Die Medienöffentlichkeit der Dritten Gewalt, 2006; allge-

mein zurÖffentlichkeitsverantwortungderDrittenGewalt s.T.Gostomzyk, DieÖffentlichkeitsverantwortung
der Gerichte in der Mediengesellschaft, 2006.

114 S. nur EuGH v. 30.9.2003, Rs. C-224/01 (Köbler), ECLI:EU:C:2003:513, Rn. 41 ff.
115 Dazu eingehend I. Rakete-Dombek, NJW 2012, 1689; H.-J. Papier/F. Shirvani, in: Münchener Kommentar

BGB, 7. Auflage 2017, § 839 BGB, Rn. 321 ff.
116 EuGH (Fn. 114); EuGH v. 24.11.2011, Rs. C-379/10 (Kommission/Italien), Slg. 2011, I-180,

ECLI:EU:C:2011:775.
117 EGMR v. 26.10.2000, 30210/96, ECLI:CE:ECHR:2000:1026JUD003021096 (Kudla); EGMR v. 5.10.2006,

66491/01, ECLI:CE:ECHR:2006:1005JUD006649101 (Grässer).
118 Zu § 198 GVG eingehend etwa H. Kreicker in: Münchener Kommentar StPO, Band 3/2, München 2018,

§ 198 GVG, Rn. 1 ff.
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Verantwortlichkeitsstrukturen führen kann, die sowohl imDienste des effektivenVollzugs
des Unionsrechts stehen als auch die Rechte des Einzelnen schützen sollen.119

b) Medienöffentlichkeit
Ein weiteres Beispiel für den Wandel, dem auch das deutsche Justizsystem unterworfen
ist, ist die Debatte über die sog. Medienöffentlichkeit der Dritten Gewalt. Während – im
Folgenden vereinfacht – „Ton- und Filmaufnahmen“ in deutschen Gerichtssälen lange
Zeit gar nicht zugelassen waren (so auch noch heute im Grundsatz, s. § 169 Abs. 1 S. 2
GVG)120, hat sich durch eine Gesetzesänderung im Jahre 2017 zumindest eine gewisse
Auflockerung der Regel ergeben.121

Nach der neuen Fassung der Vorschrift ist es nunmehr möglich, dass zu
wissenschaftlichen oder historischen Zwecken zumindest Tonaufnahmen zugelassen
werden (§ 169 Abs. 2 GVG). Für die Verkündung von Urteilen des Bundesgerichtshofes
könnenTon- und Filmaufnahmen zugelassenwerden (§ 169Abs. 3GVG). Für das BVerfG
sieht § 17 a BVerfGG vor, dass zumindest in der – statistisch – seltenen mündlichen
Verhandlung bis das Gericht die Anwesenheit der Beteiligten festgestellt hat (§ 17 a Abs.
1 Nr. 1 BVerfGG) und bei der öffentlichen Verkündung eines Urteils (§ 17 a Abs. 1 Nr.
2 BVerfGG) Ton- und Filmaufnahmen zulässig sind. Darüber hinaus können ebenso
Tonaufnahmen für wissenschaftliche und historische Zwecke zugelassen werden (§ 17 a
Abs. 3 BVerfGG).122

Hinter diesen Regelungen steht ein allgemeiner Transparenzgedanke, der sicher auch
durch das allgemeine unionsrechtliche Transparenzgebot (vgl. Art. 1 UAbs. 2 EUV, Art.
11 Abs. 3 EUV) befruchtet wurde. Gleichwohl ist der deutsche Gesetzgeber nach wie vor
eher zurückhaltend, wenn es um eine umfassende „Medienöffentlichkeit“ des Justizsystems
geht. Die entsprechenden Praxen des EuGH gehen weiter (Übertragung der Verhandlung
für dieMedien in einemNebenraum, wichtige Schlussanträge undUrteile sind zeitversetzt
im Internet verfügbar, Europe by Satellite „Ebs“123). Auch internationale Gerichte wie der

119 EuGH, Rs. C-224/01 (Fn. 114).
120 § 169 a.F.: Die Verhandlung vor dem erkennenden Gericht, einschließlich der Verkündung der Urteile

und Beschlüsse ist öffentlich. Ton- und Fernsehrundfunkaufnahmen sowie Ton- und Filmaufnahmen zum
Zwecke der öffentlichen Vorführung oder Veröffentlichung ihres Inhalts sind unzulässig. Diese Regelung
hat das BVerfG ausdrücklich als verfassungskonform eingestuft, s. BVerfG NJW 2001, 1633.

121 Gesetz zur Erweiterung der Medienöffentlichkeit in Gerichtsverfahren und zur Verbesserung der Kommu-
nikationshilfen für Menschen mit Sprach- und Hörbehinderungen (Gesetz über die Erweiterung der
Medienöffentlichkeit in Gerichtsverfahren – EMöGG) vom 08.10.2017, BGBl. I. S. 3546; dazu K. Wick,
Demokratische Legitimation von Strafverfahren – Der Öffentlichkeitsgrundsatz gemäß § 169 GVG nach
dem EMöGG, 2018, S. 248 ff.; C. Trentmann, MMR 2018, S. 441 ff.; s. auch S. Rittig, NJ 2016, S. 265 ff.;
Alwart, JZ 2014, 1091; von Coelln, AfP 2016, 308; Franke, NJW 2016, 2618; Feldmann, GA 2017, 20.

122 Dazu E. Benda/E. Klein, Verfassungsprozessrecht, 2. Aufl., 2001, Rn. 249 ff.
123 Siehe ausführlich https://ec.europa.eu/commission/presscorner/detail/de/IP_95_943 (Letzter Aufruf:

2.3.2020).
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EGMR und der IStGH zeichnen die Verhandlungen komplett auf und machen sie
nachgelagert im Internet zugänglich.124

Magmandie deutscheZurückhaltung zu gutenTeilen historisch begründen, so scheinen
die zurückhaltenden Reformen heute kaum mit den Anforderungen der modernen
Mediengesellschaft konform zu gehen.125 Hier bleibt abzuwarten, ob sich das deutsche
System künftig (noch) mehr öffnet. Insbesondere, wenn es um den Vollzug des
Unionsrechts geht, wäre ein solcher Schritt allerdings zu begrüßen, erfüllen doch die
deutschen Gerichte häufig eine wichtige Vorbildfunktion im europäischen
Rechtsprechungsverbund, diewomöglich vonmehr lebt als nur von denTexten derUrteile,
sondern auch von einem konstruktiven, offenen Verhandlungsstil. Es steht zu vermuten,
dass angesichts der in einigenMitgliedstaaten der EUzu verzeichnenden „Rechtsstaatskrise“
diese Fragestellungen an Bedeutung gewinnen werden.

c) Ungenügende institutionelle Unabhängigkeit?
Ein neuer Diskussionsstrang bezieht sich auf die institutionelle Unabhängigkeit der
deutschen Gerichte.126 Während die sachliche und persönliche Unabhängigkeit der
deutschen Gerichte auch aus der Warte des Unionsrechts außer Zweifel stehen dürfte (s.
aber die EuGH-Rechtsprechung zu den deutschen Staatsanwaltschaften127), hat das VG
Wiesbaden kürzlich dem EuGH die Frage zur Vorabentscheidung vorgelegt, ob es sich
bei dem Verwaltungsgericht selbst um ein unabhängiges und unparteiisches Gericht im
Sinne von Art. 267 AEUV i.V.m. Art. 47 Abs. 2 EU-Grundrechtecharta handelt.128 Das
Gericht führt in seinem Vorlagebeschluss u.a. aus, dass ein Richter in Hessen

„von der Ministerin/dem Minister des hessischen Ministeriums der Justiz
ernannt und befördert werden (§ 3 HRiG – Ernennung der Richter –), seine
Beurteilung durch das hessische Ministerium der Justiz geregelt wird (§ 2 b
HRiG) und im Übrigen die Regelungen des Beamtenrechts auf die Richter
Anwendung finden.“129

Hieraus folge:

124 Allgemein dazu B. Schmitt, NStZ 2019, 1 ff.
125 Eingehend dazu auch R. Wehowsky, NStZ 2018, 177 ff. S. auch BMJW, Bericht der Expertenkommission

zur effektiveren und praxistauglicheren Ausgestaltung des allgemeinen Strafverfahrens und des
jugendgerichtlichen Verfahrens, Oktober 2015, S. 128 ff.

126 T. Groß, VerfBlog, 2019/6/06.
127 EuGH v. 27.5.2019, Rs. C-508/18 (Parquet de Lübeck), ECLI:EU:C:2019:456.
128 VG Wiesbaden v. 28.3.2019, 6 K 1016/15, ECLI:ECLI:DE:VGWIESB:2019:0327.6K1016.15.00 = CR 2019,

S. 365 ff.; dazu kritisch etwa N. Marsch, NJW-aktuell 21/2019.
129 VG Wiesbaden, 6 K 1016/15 (Fn. 128), Rn. 59.
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„(…), dass die Personalgrundakten eines jeden Richters beim Hessischen
Ministerium der Justiz geführt werden und das hessische Ministerium der
Justiz Richter in demPersonalverwaltungssystem SAPHR teilweise als Beamte
führt. Auslandsdienstreisen eines Richters, z. B. imRahmen von EJTN,müssen
vom Ministerium angeordnet werden.“130

Hinzu komme, dass mit § 18 VwGO eine Vorschrift geschaffen wurde, die es ermöglicht,
dass

„zur Deckung eines nur vorübergehenden Personalbedarfs, Beamte auf
Lebenszeit mit der Befähigung zum Richteramt für die Dauer von mindestens
zwei Jahren, längstens jedoch für die Dauer seines Hauptamtes, zum Richter
auf Zeit ernannt werden. Anschließend kehren sie in die Verwaltung zurück.
(…) Dabei kann der Richter auf Zeit auch aus einer Behörde kommen, die
regelmäßig bei Gericht auf der Beklagtenseite vertreten ist.“131

Das Gericht identifiziert also eine Reihe von Gesichtspunkten, die eine Verflechtung
zwischen exekutiver und judikativer Gewalt in Deutschland belegen sollen, die womöglich
nicht mit den unionsrechtlichen Maßstäben vereinbar ist. Das Gericht bezieht sich hierbei
insbesondere auf ein Urteil des EuGH aus dem Jahre 2012, bei dem es um die konkrete
Ausgestaltung der unionsrechtlich geforderten Unabhängigkeit der österreichischen
Datenschutzkommission ging 132 und eine Entscheidung des EuGH zu der Frage, ob die
deutschen Kontrollstellen zum Datenschutz „völlige Unabhängigkeit“ iSd. RL 95/46/EG133

genießen.134

In Deutschland ist der Vorlagebeschluss des VG inzwischen scharf kritisiert worden.135

Hier wird ein Verstoß gegen § 6 VwGO ins Feld geführt, denn der Beschluss ist durch
einen Einzelrichter ergangen.136 Gem. § 6 Abs. 1 VwGO darf aber dem Einzelrichter nur
ein Rechtsstreit übertragen werden, soweit die Sache keine besonderen Schwierigkeiten
tatsächlicher oder rechtlicher Art aufweist (§ 6 Abs. 1 Nr. 1 VwGO) und die Rechtssache
keine grundsätzliche Bedeutung hat (§ 6 Abs. 1 Nr. 2 VwGO).137 Soweit aber eine Vorlage

130 VG Wiesbaden, 6 K 1016/15 (Fn. 128), Rn. 60.
131 VG Wiesbaden, 6 K 1016/15 (Fn. 128), Rn. 61.
132 EuGH v. 16.10.2012, Rs. C-614/10 (Kommission/Österreich), ECLI:EU:C:2012:631, Rn. 43, 41.
133 Ersetzt durch Verordnung (EU) 2016/679 des Europäischen Parlaments und des Rates vom 27. April 2016

zumSchutz natürlicher Personen bei derVerarbeitung personenbezogenerDaten, zum freienDatenverkehr
und zur Aufhebung der Richtlinie 95/46/EG (Datenschutz-Grundverordnung), ABl. L 119/1.

134 EuGH v. 9.3.2010, Rs. C-518/07 (Kommission/Deutschland), ECLI:EU:C:2010:125.
135 N. Marsch, NJW-aktuell 21/2019.
136 VG Wiesbaden, 6 K 1016/15 (Fn. 128), Rn. 34.
137 Dazu etwa E.-H. Duhme, VR 2003, S. 37 ff.; H. Günther, NVwZ 1998, S. 37 ff.
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an den EuGH gem. Art. 267 AEUV oder das BVerfG gem. Art. 100 Abs. 1 GG im Raume
steht, besteht die Pflicht, den Rechtsstreit an die Kammer zurück zu übertragen.138

Trotz dieser–überzeugenden–Kritik andemBeschlussmuss aber das dahinterstehende
Problem in den Blick genommen werden. Die Organisation der deutschen Justiz und ihre
Verantwortlichkeitsstrukturen haben in den letzten Jahren für zahlreiche Diskussionen
gesorgt, die man nicht einfach ausblenden kann. Hier geht es im Kern um die
Sollbruchstellen des deutschen Systems, in demdie Exekutive tatsächlich an einigen Stellen
ein gewichtiges „Mitspracherecht“ besitzt. Dies gilt insbesondere für die Bestellung von
Richtern. Hierzu hat T. Groß kürzlich bemerkt:

„Zusammengefasst bewirken diese Regelungen, dass alle Richter*innen in
Deutschland von parteipolitisch geprägten Gremien bzw. Minister*innen
ausgewählt werden. Um nicht missverstanden zu werden: Die hohe Qualität
der deutschen Justiz steht insgesamt außer Frage. Es gibt auch keine ernsthaften
Bedenken, dass die persönliche Unabhängigkeit, die Art. 97 GG gewährleistet,
nicht gewahrt würde. Dennoch ist nicht zu leugnen, dass jedenfalls der Aufstieg
in der Justiz im Rahmen der Spielräume, die bei der Eignungsbeurteilung
bestehen, auch politisch geprägt ist. Ein Indiz für das Misstrauen in die
Objektivität der Personalentscheidungen ist, dass kaum noch eine
Leitungsposition ohne Konkurrentenstreit besetzt werden kann. Spielt man
einmal durch, was passieren könnte, wenn z.B. ein AfD-Mitglied ein
Justizministerium leiten und nur seine Spezis befördern würde, liegt das
Problem auf der Hand.139

Hiermit ist eines der Kernprobleme des deutschen Gerichtsverfassungsrechts
angesprochen:140 Während die sachliche und persönliche Unabhängigkeit der Richter in
Deutschland keinen durchgreifenden Zweifeln unterliegt, ist die institutionelle
Unabhängigkeit der Dritten Gewalt immer wieder ein schwieriges Thema, insbesondere
wenn es um die Karrierewege von Richtern und um die Besetzung der Richterstellen an
den obersten Bundesgerichten sowie demBVerfG geht. Diese Bedenken aufgreifendwurde
im Jahre 2015 zumindest das Verfahren zur Wahl der Richter des BVerfG überarbeitet.141

138 So C. Danker, in: M. Fehling/B. Kastner/R. Störmer (Hrsg.), Handkommentar Verwaltungsrecht, 4. Aufl.,
2016, § 6 VwGO, Rn 14.; zum Ganzen auch J. Kronisch, in: H. Sodan/J. Ziekow (Hrsg.), VwGO, 3. Aufl.,
2010, § 6 VwGO, Rn. 91 ff.

139 T. Groß, Verf-Blog 2019/6/06.
140 Eingehend dazu F. Wittreck, Die Verwaltung der Dritten Gewalt, 2006.
141 Siehe Neufassung des § 6 Abs. 1 und Abs. 5 und Änderung von § 6 Abs. 3 BVerfGG, Neuntes Gesetz zur

Änderung der Bundesverfassungsgerichtsgesetze v. 24.6.2015, BGBl. I S. 973; eingehend dazu auch
S. Korioth/K. Schlaich, Das Bundesverfassungsgericht, 11. Auflage 2018, Rn. 42.
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Ansonsten sind die Rekrutierungs- und Karrieremechanismen in der deutschen Justiz
aber vielgestaltig142 und es ist sicher eine Diskussion darüber notwendig, ob z. B. die
Verfahren in den Bundesländern nicht kohärenter zu gestalten sind. Aus unterschiedlichen
Verfahren folgt allerdings noch nicht automatisch eine Aushöhlung der institutionellen
Unabhängigkeit der Justiz. Man darf gespannt auf die Reaktion des EuGH warten.

d) Reaktionendesdeutschen Justizsystemsaufdie„Flüchtlingskrise“–Beamte
auf Lebenszeit als Richter auf Zeit

EineweitereDiskussion, die in dem zuvor erwähntenVorlagebeschluss desVGWiesbaden
bereits ein großeRolle spielt, betrifft die Frage, ob Beamte auf Lebenszeitmit der Befähigung
zum Richteramt zu Richtern auf Zeit ernannt werden können.143 Was zunächst wie eine
rein innerdeutsche Problematik wirkt, findet seinen tatsächlichen Hintergrund in der sog.
„Migrations- und Flüchtlingskrise“ der letzten Jahre (insbesondere 2016 und 2017). Diese
„Krise“ ist hierbei sicher nicht nur eine deutsche Angelegenheit, sondern hat zahlreiche
Insuffizienzen des europäischenRechts freigelegt (Stichwort: Dublin-System), deren Folgen
im deutschen System zu verarbeiten waren.144 Es geht hier also um die Bewältigung einer
gemeineuropäischen Problemlage.

Die „Richter auf Zeit“ wurden aufgrund der übermäßigen Arbeitsbelastung der
deutschen Verwaltungsgerichte im Zuge der „Flüchtlingskrise“ notwendig. Während im
Jahre 2015 die Zahl neuer Verfahren im Flüchtlingsrecht 2015 etwa bei 45.000 lag, waren
es 2016 schon ca. 173.000. Im September 2017 waren insgesamt ca. 365.000 asylrechtliche
Verfahren anhängig.145 Angesichts dieses stark erhöhten Fallaufkommens sah sich der
deutsche Gesetzgeber dazu gezwungen, neue Arrangements zu finden, die es den
Verwaltungsgerichten erlaubten, die zahlreichen Verfahren abzuarbeiten.

Entsprechend wurde die Verwaltungsgerichtsordnung geändert und die Möglichkeit
geschaffen, Beamte auf Lebenszeit mit der Befähigung zum Richteramt zu Richtern auf
Zeit zu ernennen.146 Gegen diese neue Konstruktion wurde eingewendet, dass sie das
verfassungsrechtliche garantierte Recht auf den gesetzlichen Richter gem. Art. 101 Abs. 1
S. 2 GG verletze. Begründet wird dies damit, dass der Richter auf Zeit in absehbarer Zeit
wieder in den Verwaltungsdienst eingegliedert werden müsse oder seine Amtszeit zu

142 F. Wittreck, Die Verwaltung der Dritten Gewalt, 2006, S. 268 ff; 307 ff.
143 BVerfG v. 22.3.2018, 2 BvR 780/16, ECLI:DE:BVerfG:2018:rs20180322.2bvr078016.
144 Dazu etwa A. Lübbe, ZAR 2014, S. 105 ff.
145 Zahlen nach BVerfG, 2 BvR 780/16 (Fn. 143), Rn. 2.
146 Asylbeschleunigungsgesetz v. 20.10.2015, BGBl. I S. 1722, § 18 VwGO lautet: Zur Deckung eines nur

vorübergehenden Personalbedarfs kann ein Beamter auf Lebenszeit mit der Befähigung zum Richteramt
für die Dauer von mindestens zwei Jahren, längstens jedoch für die Dauer seines Hauptamts, zum Richter
auf Zeit ernannt werden.
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verlängern sei.147 Auch sei der Richter auf Zeit, unmittelbar damit verbunden, nicht
„endgültig“ iSd Art. 97 Abs. 2 S. 1 GG angestellt.148

In seinem Urteil hält das BVerfG die Verfassungsbeschwerde zwar für unbegründet,
§ 18 VwGO sei aber verfassungskonform dahingehend auszulegen, dass eine
Wiederbestellung eines Beamten auf Lebenszeit zum Richter auf Zeit nach dem Ende der
Amtszeit ausgeschlossen ist149, denn die Entscheidung über eine Wiederernennung würde
den Gestaltungsspielraum der Exekutive überdehnen und ist deshalb nicht mit dem GG
zu vereinbaren.150 Die Maßstäbe für das Urteil entwickelt das BVerfG hierbei maßgeblich
aus Art. 101 Abs. 1 S. 2 und Art. 97 GG. Auch Art. 6 Abs. 1 EMRK wird als Maßstab
herangezogen.DasUnionsrecht spielt für die rechtliche Beurteilung des Falles keine Rolle,
was sich aber künftig im Lichte der neueren Rechtsprechung des BVerfG zur Bedeutung
der EU-Grundrechte ändern könnte.

Das Urteil zeigt, wie genau das BVerfG den „Grenzraum“ zwischen der Exekutive und
der Judikative vermisst. Hierbei geht es insbesondere darum, den Einfluss der Exekutive
zu begrenzen. Zwar stellt die Justiz, das macht dieses Urteil ebenso deutlich, keinen
hermetisch abgeriegelten Raum dar und unter bestimmten Bedingungen kann, in
außergewöhnlichen Situationen, durchaus eine Art „Grenzverkehr“ zwischen Exekutive
und Judikative erfolgen. Hierbei sind aber die Anforderungen, die für eine unabhängige
Justiz aus dem Grundsatz der Gewaltenteilung und dem Rechtsstaatsprinzip folgen, stets
zu beachten.

e) Unparteilichkeit der Justiz und Freiheit des religiösen Bekenntnisses
Die Unparteilichkeit (und damit mittelbar auch die Unabhängigkeit) der Justiz spielt
schließlich auch in einem aktuellen Urteil des BVerfG eine wichtige Rolle, bei dem es im
Kern darumging, obRechtsreferendarinnen imGerichtssaal einKopftuch tragen dürfen.151

Hier war zu entscheiden, ob das Tragen des Kopftuches mit der richterlichen
Unparteilichkeit zu vereinbaren ist.152 Das BVerfG geht in seinem Urteil davon aus, dass
das Tragen des Kopftuches ggf. nichtmit denGrundsätzen der weltanschaulich-religiösen
Neutralität des Staates, dem Grundsatz der Funktionsfähigkeit der Rechtspflege und der
grundrechtlich geschützten negativen Religionsfreiheit Dritter zu vereinbaren ist. Auf die
Unparteilichkeit der Richterinnen und Richter, die das BVerfG aus Art. 20 Abs. 2 S. 2 und
Abs. 3, Art. 92, Art. 97 sowie Art. 101 Abs. 2 GG ableitet, folge, „dass niemand Richter in
eigener Sache sein darf“ und insofernNeutralität undDistanz der Richterinnen undRichter

147 BVerfG, 2 BvR 780/16 (Fn. 143), Rn. 13.
148 BVerfG, 2 BvR 780/16 (Fn. 143), Rn. 14.
149 BVerfG, 2 BvR 780/16 (Fn. 143), Rn. 33.
150 BVerfG, 2 BvR 780/16 (Fn. 143), Rn. 142.
151 BVerfG v. 14.1.2020, 2 BvR 1333/17, ECLI:DE:BVerfG:2017:rk20170627.2bvr133317.
152 BVerfG, 2 BvR 1333/17 (Fn. 151), Rn. 96 ff.
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erforderlich sei.153 Das BVerfG sieht die richterliche Unparteilichkeit hierbei im Kontext
der richterlichen Unabhängigkeit:

„Während der Schutz der richterlichenUnabhängigkeit, dermittelbar ebenfalls
der Sicherung der Unparteilichkeit dient, die allgemeine Stellung und Tätigkeit
des Richters betrifft und von außen kommende rechtsfremde oder sachfremde
Einwirkungen von ihm fernhalten will, zielt die Unparteilichkeit auf die
VoraussetzungenderObjektivität und Sachlichkeit imHinblick auf Beziehungen
des Richters zu den Beteiligten und zum Streitgegenstand im konkreten
Verfahren.“154

Die richterliche Unparteilichkeit sei aber nicht allein deshalb in Frage zu stellen, weil ein
Richter ein religiöses Symbol verwendet.155 Schon die Auswahlverfahren der Justiz und
die absolvierte Ausbildung garantiere, dass Richter ihre Tätigkeit unparteilich ausüben
würden. Soweit hiergegen Bedenken bestünden, verfüge das Recht mit der Entlassung
eines Richters auf Probe gem. § 22 DRiG oder mit dem Instrument der Richterablehnung
über ausreichende Reaktionsmöglichkeiten.156 Gleichwohl wurde die
Verfassungsbeschwerde abgewiesen, denn das Verbot ist nach Ansicht des BVerfG durch
dieweltanschaulich-religiöseNeutralität des Staates, die Funktionsfähigkeit derRechtspflege
und die negative Religionsfreiheit Dritter zu rechtfertigen.157

Das Urteil zeigt, dass die richterliche Unabhängigkeit – wenn auch in dem Verfahren
lediglich mittelbar betroffen – in erster Linie durch robuste, objektive Auswahl- und
Beurteilungsverfahren gesichert wird, deren Legitimationskraft weit reicht. Soweit an
diesen Mechanismen Veränderungen vorgenommen werden (s. etwa die Situation in
Polen), gerät der Rechtsstaat in Gefahr. Um sich aber selbst vor solchen Anwürfen zu
schützen, muss die Justiz in jeder Hinsicht weltanschaulich-religiös neutral sein.

Frage 5

Das Unionsrecht verpflichtet die Mitgliedstaaten gem. Art. 19 Abs. 1 UAbs. 2 EUV, die
erforderlichen Rechtsbehelfe zu schaffen, damit ein wirksamer Rechtsschutz in den vom

153 BVerfG, 2 BvR 1333/17 (Fn. 151), Rn. 86 ff.
154 BVerfG, 2 BvR 1333/17 (Fn. 151), Rn. 96 mit Verweis auf BVerfGE 148, 69 (96 f.).
155 BVerfG, 2 BvR 1333/17 (Fn. 151), Rn. 99.
156 BVerfG, 2 BvR 1333/17 (Fn. 151), Rn. 99 mit Verweis auf M. Payandeh, DÖV 2018, S. 482 ff. (487);

R. Sinder, Der Staat 57 (2018), S. 459 ff. (476).
157 BVerfG, 2 BvR 1333/17 (Fn. 151), Rn. 110.
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Unionsrecht erfassten Bereichen gewährleistet ist.158 Insofern ist der Rechtsschutzauftrag
dermitgliedstaatlichenGerichte zugleich immer auch eine europäischeAufgabe: Sie haben
dafür Sorge zu tragen, dass die durch das Unionsrecht vermittelten Rechte auch
durchgesetzt werden können. Hierbei kommt es zunächst auf die Ausgestaltung des
einfachen Rechts und die jeweilige Praxis der Gerichte an. Das deutsche Recht kennt
diesbezüglich zahlreiche Verfahrenskomponenten, die den effektiven Rechtsschutz auch
im Hinblick auf das EU-Recht absichern helfen.159

Doch auch das deutscheVerfassungsrechtmisst dem effektivenRechtsschutz eine hohe
Bedeutung bei. Er verkörpert nachArt. 19Abs. 4GGausdrücklich einenwichtigenBaustein
desGrundgesetzes: „Wird jemand durch die öffentlicheGewalt in seinenRechten verletzt,
so steht ihm der Rechtsweg offen.“ In dieser Grundsätzlichkeit und auch vom Umfang her
sind Rechtsschutzgewährleistungen auf der Ebene der Verfassung weltweit selten. Nach
der Rechtsprechung des BVerfG enthält Art. 19 Abs. 4 GG

„ein Grundrecht auf effektiven und möglichst lückenlosen richterlichen
Rechtsschutz gegen Akte der öffentlichen Gewalt (..). Die grundgesetzliche
Garantie umfasst denZugang zu denGerichten, die Prüfung des Streitbegehrens
in einem förmlichenVerfahren sowie die verbindliche gerichtlicheEntscheidung
(…). Der Bürger hat einen substantiellenAnspruch auf einemöglichstwirksame
gerichtliche Kontrolle (…). Zur Gewährleistung wirksamen Rechtsschutzes
gehört vor allem, dass dem Richter eine hinreichende Prüfungsbefugnis
hinsichtlich der tatsächlichen und rechtlichen Seite eines Streitfalls zukommt,
damit er einer Rechtsverletzung abhelfen kann. Das Gebot effektiven
Rechtsschutzes schließt allerdings nicht aus, dass je nach Art der zu prüfenden
Maßnahme wegen der Einräumung von Gestaltungs-, Ermessens- und
Beurteilungsspielräumen eine unterschiedlicheKontrolldichte zustande kommt
(…).“160

Soweit es dagegen nicht um Akte der öffentlichen Gewalt geht, greift der sog. allgemeine
Justizgewährungsanspruch, der aus dem Rechtsstaatsprinzip folgt.161 Für beide gilt das
Gebot des effektiven Rechtsschutzes, das wiederum aus zahlreichen Einzelgarantien
besteht.162 Es geht nicht nur um die Frage, ob überhaupt Rechtsschutz gegen einen Akt
der öffentlichenGewalt zu erlangen ist, sondern z. B. auch darum, ob es einen Instanzenzug,

158 Dazu etwa BGH v. 31.10.2018, I ZB 2/17, ECLI:DE:BGH:2018:311018BIZB2.15.0, Rn. 72.
159 E. Schmidt-Aßmann, in: Maunz/Dürig, GG, Art. 19 IV, Rn. 152 f.
160 BVerfG v. 18.6.2005, 2 BvR 2236/04, BVerfGE 113, 273, ECLI:DE:BVerfG:2005:rs20050718.2bvr223604

(Europäischer Haftbefehl I), Rn. 103.
161 BVerfGE 80, 103 (107); 85, 337 (345); 107, 395 (406 f.).
162 BVerfGE 88, 118 (123); s. dazu etwa E. Schmidt-Jortzig, NJW 1994, S. 2569 ff.
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Eilrechtsschutz, Verantwortlichkeitsstrukturen usw. gibt. Lässt man einmal die
umfangreiche Diskussion zu der Frage, ob Art. 19 Abs. 4 GG auch durch das Unionsrecht
vermittelte Rechte umfasst163, beiseite, so hat die Vorschrift bereits ihre praktische
Wirksamkeit zumindest auch in Bezug auf umgesetztes Recht wie z. B. der ersten Fassung
des EuropäischenHaftbefehlsgesetzes unter Beweis gestellt.164 Das BVerfG hatte dasGesetz
2005 auch deshalb für nichtig erklärt, weil es die im (deutschen) Europäischen
Haftbefehlsgesetz angelegten Dokumentationspflichten als nicht ausreichend und daher
u.a. mit Art. 19 Abs. 4 GG unvereinbar erachtete.

Ein gutes Beispiel dafür, dass die Garantie des effektiven Rechtsschutzes sich nicht nur
auf den primären Rechtsschutz bezieht, sondern auch sekundären Rechtsschutz umfasst,
ist die Diskussion hinsichtlich überlanger Verfahren und – allgemeiner – die Haftung für
Fehlurteile (dazu bereits oben in Frage 5, 3. lit. a). Hier hat der deutsche Gesetzgeber auf
Druck des EuGH und des EGMR neue Wege beschritten. So gibt es mit § 198 GVG
nunmehr einen Entschädigungsanspruch bei überlangen Verfahren, der die deutschen
Gerichte in den letzten Jahren recht häufig beschäftigt hat.Wie dagegen die Rechtsprechung
des EuGHzu judikativemUnrecht und demunionalenHaftungsanspruch in den nächsten
Jahren verarbeitet wird, wirft im Detail noch einige Fragen auf.165

Frage 6

Das Vorlageverfahren gem. Art. 267 AEUV nimmt einen festen Platz in der Praxis der
deutschenGerichte ein.166 Allerdingswar es in derVergangenheit so, dass das BVerfG eine
Vorlage an den EuGH vermieden hat, auch wenn eine Vorlage möglich gewesen wäre.167

Diesen Ansatz hat es offenbar nunmehr aufgegeben und jüngst betont, dass es künftig zu
einem regelmäßigen (Grundrechts-)Dialog mit dem EuGH kommen könnte.168 Es ist
zudem die Aufgabe des BVerfG die innerstaatliche Effektivität des Vorlageverfahrens zu
sichern, was insbesondere dadurch gewährleistet wird, dass eine Verkennung einer
Vorlageverpflichtung gestützt auf Art. 101 Abs. 1 S. 2 GG (Recht auf den gesetzlichen
Richter) zumGegenstand einerVerfassungsbeschwerde gemachtwerden kann.Diese Rüge
spielt in der Praxis des BVerfG zwar eine große Rolle, greift aber bislang nur selten durch.169

163 E. Schmidt-Aßmann, in: Maunz/Dürig, GG, Art. 19 IV, Rn. 152 f.
164 Bspw. in BVerfG 2 BvR 2236/04 (Fn. 160).
165 EuGH (Fn. 115); dazu nur J. P. Terhechte, German Law Journal 13 (2012), S. 313 ff.
166 Eingehend dazu etwa U. Karpenstein in Grabitz/Hilf/Nettesheim (Hrsg.), Recht der EU, Art. 267 AEUV,

Rn. 5.
167 M. Foerster, EuR 2015, S. 601 ff.
168 BVerfG, 1 BvR 276/17 (Fn. 11).
169 Das hängt mitunter auch damit zusammen, wie das BVerfG die Zulässigkeitsvoraussetzungen der Verfas-

sungsbeschwerde handhabt, s. dazu J. P. Terhechte, EuR 2008, S. 567 ff.
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1. Erste Vorlagen des BVerfG

Das BVerfG hat in den Jahren 2014 und 2017 zum ersten Mal in seiner Geschichte den
EuGH um Vorabentscheidung ersucht. Beide Verfahren standen hierbei im Kontext der
europäischen Staatsschuldenkrise und dem Krisenmanagement der Europäischen
Zentralbank (EZB). In dem ersten Verfahren ging es um die Frage, ob das Programm der
EZB zum Kauf von Staatsanleihen kriselnder EU-Mitgliedsstaaten mit europäischem
Primärrecht vereinbar ist.170 In dem zweitenVerfahren ging es dagegen umdie Zulässigkeit
eines Programms der EZB zum Ankauf von Wertpapieren des öffentlichen Sektors an den
Sekundärmärkten.171 Der EuGH hat in seinen Urteilen letztlich die Rechtmäßigkeit der
EZB-Maßnahmen bestätigt.172 Dem ist das BVerfG jeweils gefolgt, wobei die
Einschätzungen, ob ausgerechnet diese zwei Vorlagen das BVerfG weitergebracht haben,
sehr unterschiedlich ausgefallen sind. Indes darf die Signalwirkung der beiden Vorlagen
nicht unterschätzt werden – letztlich verkörpern sie einen Schritt in eine
Kooperationsrealität, die bis dahin nicht existiert hat.

Diese Entwicklung ist, wie bereist erwähnt, noch nicht abgeschlossen. Als Konsequenz
aus dem Urteil „Recht auf Vergessen II“ hat das BVerfG die Einschätzung abgegeben, dass
es künftig vermehrt zu Vorlagen kommen werde. Es sei Aufgabe des EuGH, über die
letztverbindliche Auslegung des Unionsrechts zu entscheiden:

„Eine Anwendung der Unionsgrundrechte kommt deshalb nur in Betracht,
wenn der Europäische Gerichtshof deren Auslegung bereits geklärt hat oder
die anzuwendenden Auslegungsgrundsätze aus sich heraus offenkundig sind
– etwa auf derGrundlage einer Rechtsprechung des EuropäischenGerichtshofs
für Menschenrechte, die im Einzelfall auch den Inhalt der Charta bestimmt
(vgl. Art. 52 Abs. 3, 4 GRCh). Andernfalls sind die Fragen dem Europäischen
Gerichtshof vorzulegen.Dahier dieAuslegungsfragen grundsätzlich unmittelbar
entscheidungserheblich sind,werdenVorlagen inwesentlich größeremUmfang
in Betracht zu ziehen sein als in Fällen, in denen neben dem Grundgesetz zwar
auch die Charta anwendbar ist (…), das Bundesverfassungsgericht aber – wie
bisher– seineKontrolle amMaßstab der deutschenGrundrechte ausübt (…).“173

170 BVerfG v. 14.1.2014, 2 BvR 2728/13, 2 BvR 2729/13, 2 BvR 2730/13, 2 BvR 2731/13, 2 BvE 13/13,
ECLI:DE:BVerfG:2014:rs20140114.2bvr272813.

171 BVerfG v. 18.7.2017, 2 BvR 859/15, 2 BvR 980/16, 2 BvR 2006/15, 2 BvR 1651/15,
ECLI:DE:BVerfG:2017:rs20170718.2bvr085915.

172 EuGH v. 16.6.2015, Rs. C-62/14 (Gauweiler u.a.), ECLI:EU:C:2015:400; EuGH v. 11.12.2018, Rs. C-493/17
(Weiss u.a.), ECLI:EU:C:2018:1000.

173 BVerfG, 1 BvR 276/17 (Fn. 11), Rn. 70.
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Diese Passage des Urteils zeigt, dass die Stärkung der unmittelbaren Anwendbarkeit der
EU-Grundrechte auch für denGerichtsdialog der europäischenVerfassungsgerichte Folgen
hat. Dies gilt in besonderer Weise im Bereich der Grundrechte, deren „innerstaatliche
Normativität“ und Effektivität durch das Urteil immens gesteigert wurde. Indem künftig
Verfassungsbeschwerden unmittelbar auf die EU-Grundrechte gestützt werden können,
werden Fragen ihrer Auslegung unmittelbar entscheidungserheblich. Der EuGH erhält so
potentiell die Möglichkeit, direkt Einfluss auf die Rechtsprechungspraxis des BVerfG zu
nehmen. Im Gegensatz zu den bislang gesammelten Erfahrungen wäre hiermit ein echter
Meilenstein im Dialog von BVerfG und EuGH erreicht.

2. Vorlagepraxis der deutschen Gerichte

In den Jahren 2014 bis 2018 haben deutsche Gerichte insgesamt 477
Vorabentscheidungsersuchen an den EuGH gerichtet, so viel wie in keinem anderen
Mitgliedstaat der EU.174 Schon diese Zahl zeigt, dass die Vorlagepraxis hier eine wichtige
Rolle spielt.175 Die Pflicht zur Vorlage ist in Deutschland verfassungsrechtlich abgesichert.

Das BVerfG hat schon verhältnismäßig früh festgestellt, dass die Nichtvorlage zum
EuGH ggf. gegen Art. 101 Abs. 1 S. 2 GG (Recht auf den gesetzlichen Richter) verstößt,
soweit die Vorlagepflicht grundsätzlich verkannt wird, wenn bewusst von der
Rechtsprechung des EuGHabgewichenwird oderwenn dasUnionsrecht in unvertretbarer,
offensichtlich unhaltbarer Weise ausgelegt wird.176

Tatsächlichmüssen sich die deutschenGerichte häufigmit der Frage auseinandersetzen,
ob eineVorlage an den EuGHerfolgen kann bzw.muss. Zwar kann von den Parteien eines
Rechtsstreits eine solche Vorlage immer nur angeregt werden, die Rechtsprechung des
BVerfG hat aber dazu geführt, dass sich die deutschen Gerichte in der Regel ausführlich
in ihren Urteilen mit der Frage der Vorlage beschäftigen. Dies gilt inzwischen auch für
das BVerfG, das in den letzten Jahren immer wieder ausführlich begründet hat, warum
eine Vorlage erforderlich war bzw. warum dies gerade nicht der Fall war.177

174 EuGH, Jahresbericht 2018 – Rechtsprechungstätigkeit, S. 133.
175 H. Rösler, EuR 2012, 392 ff.; s. auch ders., Europäische Gerichtsbarkeit auf dem Gebiet des Zivilrechts, 2012.
176 S. etwa BVerfGE 82, 159 (195 ff.).
177 Beispielhaft dazu BVerfG, 2 BvR 2735/14 (Fn. 47), Rn. 125.
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Hungary

András Osztovits and András Zs. Varga*

Question 1

The two most important general features of the Hungarian judicial practice in relation to
EU law are that Hungarian judges of ordinary courts are consequent in applying EU law
sources and following EU principles. Almost all possible misinterpretations and decisions
are not due to confrontation on principles but are due to incomplete factual information.

Another important feature is that most current or novel EU legal issues reach the
Hungarian judicial thinking with a delay of several years. As Hungary has been a member
of the EU for 15 years, the parties tend to discuss and courts respond to old basic legal
issues in most pending cases, such as how to interpret a Hungarian law if the underlying
content of the EU Directive provides otherwise, an answer.1 This practice is frequently
visible in the economic branch regardingVAT and in the civil branch regarding consumer
protection cases.

The biggest delay is in the criminal branch, but this is due not only to the short time
that passed since Hungary’s accession to the EU, but also to the fact that the relevant EU
law development could only start after the entry into force of the Lisbon Treaty. Following
the Court of Justice of the European Union (hereafter “CJEU”) ruling in the Balogh-case,2

the Hungarian criminal jurisdiction encountered the question for the first time, what the
scope of this judgment is and whether it is possible to deviate from the application of
Hungarian law, which - according to the CJEU – violates EU law but is formally still in
force in Hungary. The Budapest Metropolitan Court turned to the Constitutional Court
to settle the situation. Several courts suspended their proceedings, but few have come to
the correct conclusion to ignore the formally applicable Hungarian law. Finally, the
Hungarian legislator resolved the situation clearly for all, by amending the disputed
legislation following the guidelines of the CJEU.

The direct applicability of the Charter of Fundamental Rights (hereafter “Charter”)
first arose in employment lawsuits, where the claimants referred to the Charter in

* Prof. András Osztovits, judge of the Kúria regarding ordinary courts and Prof. András Zs. Varga, justice
of the Constitutional Court regarding the Constitutional Court.

1 See 2/2011. (XII).12.) and 3/2011 (XII.12.) Civil Division Opinions of the Supreme Court of Hungary
(Curia).

2 CJEU 9 June 2016, C-25/15, Balogh, ECLI:EU:C:2016:423.
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employment lawsuits initiated because the application of Hungarian law allowed the
termination of a government official’s employment without reasoning. It caused some
uncertainty in the Hungarian judicial practice that the CJEU had rejected the initiative as
clearly unacceptable by passing a court order.3 Although the caselaw of the CJEU is now
much more detailed on the applicability of the Charter, its direct applicability among
private parties is currently not an issue in the Hungarian judicial practice. There have been,
and there, are some references for preliminary rulings initiated by Hungarian courts with
reference to the Charter, but rather as an exceptional element, and mainly supporting the
legal opinion of the initiating judge and the submitted question is less relevant to the merits
of the case.4

The question of direct applicability of theCharter cannot be answeredwithout reference
to the direct applicability of rights and freedoms regulated in the constitution of a given
Member State, in our case the Fundamental Law ofHungary. Article 28 of the Fundamental
Law prescribes to the ordinary courts to interpret laws in conformity with, inter alia, the
Fundamental Law. Compulsory interpretation of the rules of the Fundamental Law is
granted by the Constitutional Court. Caselaw of the Constitutional Court is invariant in
the last 30 years that clauses regulating fundamental rights and freedoms do not apply
directly in private relations. The principle of direct applicability is only relevant in the
context of actions against the state (no drittwirkung). Otherwise all the other laws, except
for the constitution, would lose their binding force. Ordinary courts should apply directly
the laws regulating the given private relation, the Fundamental Law gives effect through
interpretation of laws in conformity with it, consequently in conformity with rights and
freedoms. If ordinary courts have doubts regarding the constitutionality of a law applicable
in a particular case, they may ask the Constitutional Court to annul that law (or legal
regulation). If ordinary courts fail to achieve this coherent and constitutional interpretation
of laws, the Constitutional Court acting due to a (full) constitutional complaint, has the
power to repeal their decision.

In other words: in the Hungarian legal system, only the Constitutional Court is
authorised to apply directly the Fundamental Law, the ordinary courts may not deviate
from laws, may not decide to ignore laws with reference to the Fundamental Law. This
division of competences between the Constitutional Court and ordinary courts comes
from the Kelsen-type system of courts: a Constitutional Court institutionally separated
from the structure of ordinary courts is the guardian of the constitution. Hungary – as
practically almost all the European legal systems, except the UK – follows this model since

3 CJEU 16 January 2014, C-332/13, FerencWeigl v. Hungarian InnovationOffice (Weigl), ECLI:EU:C:2014:31,
andCJEU16 January 2014, C-614/12, József Dutka andCsilla Sajtos v Agricultural andCountryDevelopment
Office and Budapest Local Government District VI. (Dutka and Sajtos), ECLI:EU:C:2014:30.

4 CJEU 28 February 2018, C-3/17, Sporting Odds Limited v Hungarian National Tax and Duty Office Central
Administration (Sporting), ECLI:EU:C:2018:130, and pending C-564/19 (IS).
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the transition (1990) or its EU membership (2004). Formal or informal (step-by-step)
acceptance of direct application of the Constitution (drittwirkung) would lead to a
decentralised constitutional judiciary. In principle thismodel is not unknown in theworld
(see: US and others), but it would be absolutely contrary to the Hungarian constitutional
establishment.

The Charter of Fundamental Rights has strong similarities to the human rights
regulations within a constitution. This requires precautious application. Direct application
of the Charter would lead to ignorance of national laws and what more, to ignorance of
the national constitution. It would happen not only in cases of conferred competencies,
but in cases regulated by national laws as well. This effect would be contrary to Section (1)
article 4 and article 5 of the Treaty on European Union (hereafter “TEU”) and it could be
avoided only by the annulment of such a decision of an ordinary court. The Hungarian
Constitutional Court has the requisite powers to protect the primacy of the Fundamental
Law at least in non-conferred competencies. Application of the Charter of Fundamental
Rights shall be indirect: interpretation of ordinary (national or EU) laws should be in
coherence with the Charter (in a similar manner that was described regarding the
Fundamental Law).

It should be added that as direct application of the Charter among private parties did
not arise in judicature of ordinary courts the answer to this question is of theoretical nature.

Question 2

As pointed out in Question 1, the Hungarian judicial practice of ordinary courts is
characterized by being consequent in complying with its obligations under EU law. There
is no known decision of the Hungarian Supreme Court (the Kúria) or of the courts of
second instance where the primacy of EU law was denied or questioned over national law
with reference to constitutional principles in relation to national law.

No case is known where this would have been a major legal issue. The problem of the
correct interpretation of national law in the light of EU Directives is rather typical and is
not always answered correctly even at the highest court level.Most often theKúria (Supreme
Court) averts EU legal questions by referring to national procedural rules and does not
give any substantive answer. (In the petition for review submitted to the Kúria, such an
infringement that was not referred to by the party in the preliminary proceedings, cannot
be specified).

The answer is more ambiguous if the practice of the Constitutional Court is also taken
into consideration. Hence, due to (full) constitutional complaint, the Constitutional Court
has the power to annul a decision of the ordinary courts if it is unconstitutional, its caselaw
cannot be ignored.
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On one hand, the Constitutional Court has never contested primacy of EU law and
judgments of the CJEU when these fall within the limits of articles 4 and 5 TEU (conferred
competencies). On the other hand, the Constitutional Court seems to watch carefully the
limits between conferred and national competencies.

The first important doctrine was elaborated in Quota-judgment5. The case answered
the application by the Deputy Ombudsman for Minority Rights on abstract interpretation
of article E), also called the Europa-clause of the Fundamental Law of Hungary. The
Constitutional Court ruled that:

The Constitutional Court may examine upon a relevant motion – in the course
of exercising its competences – whether the joint exercise of powers under article
E) section (2) of the Fundamental Law would violate human dignity, another
fundamental right, the sovereignty of Hungary or its identity based on the
country’s historical constitution.

The reasoning of theQuota-judgment –which gives a large overview of the relevant caselaw
of other constitutional courts – gives two important novelties concerning the interpretation
(or coexistence) of EU and Hungarian domestic law. Firstly it fixes that the Court:

interprets the concept of constitutional identity as Hungary’s self-identity and it
unfolds the content of this concept from case to case, on the basis of the whole
Fundamental Lawand certain provisions thereof, in accordancewith theNational
Avowal and the achievements of our historical constitution – as required by
article R) (3) of the Fundamental Law.
The constitutional self-identity of Hungary is not a list of static and closed values,
neverthelessmany of its important components – identical with the constitutional
values generally accepted today (…)
The protection of constitutional self-identity may be raised in the cases having
an influence on the living conditions of the individuals, in particular their privacy
protected by fundamental rights, on their personal and social security, and on
their decision-making responsibility, and when Hungary’s linguistic, historical
and cultural traditions are affected.
The Constitutional Court establishes that the constitutional self-identity of
Hungary is a fundamental value not created by the Fundamental Law – it is
merely acknowledged by the Fundamental Law. Consequently, constitutional
identity cannot be waived by way of an international treaty –Hungary can only

5 Decision 22/2016. (XII. 5.) AB of theConstitutional Court (full English translation: hunconcourt.hu/uploads/
sites/3/2017/11/en_22_2016.pdf).
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be deprived of its constitutional identity through the final termination of its
sovereignty, its independent statehood. Therefore the protection of constitutional
identity shall remain the duty of the Constitutional Court as long as Hungary is
a sovereign State. Accordingly, sovereignty and constitutional identity have
several common points, thus their control should be performed with due regard
to each other in specific cases6.

This doctrine of constitutional self-identity is linked without a clear reference to article 4
section (2) TEU. The major message is the principle of recognition: if constitutional
self-identity of Hungary is a fundamental value not constituted, but only recognized by
the Fundamental Law, than this self-identity is resistant to influence by any international
treaty. The Quota does not explicitly highlight, but its context makes it incontestable that
the doctrine has naturally a retrospective effect: constitutional identity as a legal fact is and
was resistant to any international treaty – it also applies to theAccession Treaty ofHungary
to the EU.

The other novelty of Quota as a consequence of doctrine of constitutional self-identity
is the presumption or principle of maintained sovereignty. The Court expressed that:

Since by joining the European Union, Hungary has not surrendered its
sovereignty, it rather allowed for the joint exercising of certain competences, the
maintenance of Hungary’s sovereignty should be presumed when judging upon
the joint exercising of further competences additional to the rights and obligations
provided in the Founding Treaties of the European Union (the principle of
maintained sovereignty). Sovereignty has been laid down in the Fundamental
Law as the ultimate source of competences and not as a competence. Therefore
the joint exercising of competences shall not result in depriving the people of the
possibility of possessing the ultimate chance to control the exercising of public
power (realised either in joint or in individual – Member State – form).7

Without any direct or hidden reference the Quota-judgment has certain similarities with
the argumentation ofOpinion 2/13 of the CJEUon the accession of the EU to the European
Convention of Human Rights. However it should be stressed that the principle of
maintained sovereignty elaborated by the Constitutional Court applies only to those cases
where reasonable doubt is risen regarding the conferral of a competence. If there is no
doubt or the doubt is not reasonable, primacy of EU law is beyond dispute.

6 Sections [64]-[67] of the argumentation.
7 Section [60] of the argumentation.
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The principle of maintained sovereignty seems to become a reference-point for the
Constitutional Court. It was not only repeated but used as a legal anchor in another case,
the Exclusivity-judgment8. The case answered the application by the Minister of Justice on
abstract interpretation of articles E, R, 24, XIV of the Fundamental Law of Hungary.

The Court ruled that as a consequence of article R Section (1) stating that the
Fundamental Law shall be the foundation of the legal system of Hungary, “applicability
of the European Union’s law in Hungary shall be based on article E of the Fundamental
Law”. This means that the law of the EU is not connected to the Hungarian legal system
through article Q, as general international law. It is linked by the special Europe-clause of
article E:

1. Hungary shall contribute to achieve European unity in order to realise the
liberty, the well-being and the security of the European peoples.

2. In order to participate in the European Union as a Member State, Hungary
– to the extent that is necessary to exercise the rights and to perform the
obligations arising from the Founding Treaties – may exercise certain
competences arising from the Basic Law in conjunction with other Member
States through the institutions of the European Union based upon
international treaty. Exercise of these competences should be in concordance
with fundamental rights and liberties guaranteed by the Fundamental Law
and may not restrict the inalienable right of disposal of Hungary regarding
its territorial unity, population, form of state and governmental organization.

In short: the Exclusivity-judgment underlines that in Hungary, EU law is not binding
automatically by itself, but only due to a special clause of the Hungarian Fundamental
Law. This leads to the conclusion that the Fundamental Law cannot be ignored when EU
law is interpreted in order to be applied in Hungary.

The second provision of the Court declares that:

The genuine interpreter of the Fundamental Law is the Constitutional Court.
The interpretation provided by the Constitutional Court cannot be derogated by
any interpretation provided by another organ; the Constitutional Court’s
interpretation has to be respected by everyone. During the interpretation of the
Fundamental Law, the Constitutional Court takes into account the obligations
binding Hungary on the basis of its membership in the European Union and
under international treaties.

8 Decision 2/2019. (III. 5.) AB of the Constitutional Court (full English translation: hunconcourt.hu/uploads/
sites/3/2019/03/2_2019_en_final.pdf).
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This declaration of exclusive interpretation – together with the Quota-judgment – gives
an unavoidable nature to the Constitutional Court: the CJEU is the genuine and final
interpreter of EU law and the Constitutional Court is the genuine and final interpreter of
the Fundamental Law of Hungary. Hence the Fundamental Law cannot be ignored when
EU law is interpreted in order to be applied in Hungary, neither can be the Constitutional
Court. It means that the Constitutional Court has the power – even if it was not used in
practice until now – to overrule the application of EU law by the judgments of the ordinary
courts. It should be stressed again, that these interpretations are based on the principle of
maintained sovereignty of Quota.

In a third provision the Court stated – as an application of the previous interpretations
- that “granting asylum for a non-Hungarian citizenwho arrived to the territory ofHungary
through a country where he or she was not subject to persecution or imminent risk of
persecution, shall not be regarded as a constitutional obligation of the Hungarian State,
however the Parliamentmay also grant asylum to such persons according to the substantive
and procedural regulations it specifies”.

Question 3

The principle of mutual trust among the Member States has appeared in the Hungarian
ordinary judicial practice without any objection in principle, and its application in practice
can be considered trouble free.

Not is knownwhere aHungarian ordinary court expressly would havemade a decision
referring to this issue or would have initiated a preliminary ruling procedure before the
Court of Justice. On the other hand, it evoked a serious resonance and resentment that
courts in other Member States questioned the independence of Hungarian courts, thus
infringing the principle of mutual trust. It is important to state that the principle of mutual
trust is one of the pillars of judicial cooperation in the field of EU legislative powers. But
with reference to this, national judges cannot question the independence and impartiality
of the courts of another Member State in individual cases. If this latter trend continues
and national judges follow this practice, the European judicial area could collapse very
soon.

In this respect, the development of caselaw of the CJEU is also unfortunate: it has not
allowed national judges any discretion in the application of the regulations adopted in the
field of judicial cooperation in civil matters for a long time,9 whilst it has lifted that rigor

9 See for example CJEU 16 January 2019, C-386/17, Stefano Liberato v Luminita Luisa Grigorescu (Stefano
Liberato), ECLI:EU:C:2019:24 and CJEU 19 November 2015, C-455/15, P v Q, ECLI:EU:C:2015:763.
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in the field of judicial cooperation in criminal matters in recent years, by referring to the
rights guaranteed by the Charter of Fundamental Rights.

This seems to be a dangerous approach since the judge acting in an individual case is
unlikely to have all the factual information needed to judge objectively the judicial situation
of another Member State. In this way, judicial cooperation becomes involuntarily
unpredictable, discretionary and in the end, inoperative.

Themoderation ofHungarian ordinary courts is shown by the fact that they have never
re-considered or questioned the recognition or enforcement of any judicial order taken
in another Member State under the Charter of Fundamental Rights.

Both the Quota- and Exclusivity-judgments refer to constitutional dialogue among
constitutional courts of theMember States and theCJEU as an instrument to achievemore
compliance with the constitution of the Member States, with the international law and
with Union law at the same time. One of the examples of constitutional dialogue is
AUCP-judgment.10 The case answered the application of the Minister of Justice on the
abstract interpretation of articles E andQof the Fundamental Law ofHungary concerning
the potential ratification of theAgreement on aUnified Patent Court signed by 25Member
States of the EU. The Court decided that:

according to the provisions of the Fundamental Law in force, an international
agreement created in the framework of enhanced cooperation, transferring to an
international institution not included in the founding treaties of the European
Union the jurisdiction of adjudicating a group of private law disputes under
article 25 paragraph (2) point a) of the Fundamental Law, thus drawing the
adjudication of such legal disputes as well as the constitutional review under
article 24 paragraph (2) points c) and d) of the judicial decisions adopted in such
disputes off the jurisdiction of the Hungarian State may not be promulgated.

The reasoning of the AUCP-judgment explicitly repeated the arguments of the CJEU in
opinion No. 1/0911 as a practical realisation of the constitutional dialogue.

The philosophy of this approach is that the Treaty of Lisbon created a reasonable
balance among two different sets of values. On one hand, article 2 TEU identifies common
values of the Member States, such as: respect for human dignity, freedom, democracy,
equality, the rule of law and respect for human rights, including the rights of persons
belonging to minorities. Article 6 mentions fundamental rights, as guaranteed by the
European Convention of Human Rights (hereafter “ECHR”) and as they result from the

10 Decision 9/2018 (VII. 9.) AB of the Constitutional Court (full English translation: hunconcourt.hu/uploads/
sites/3/2018/07/dec-on-unified-patent-court.pdf).

11 Opinion 1/09 of the Court (Full Court), 8 March 2011.
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well-known constitutional traditions common to the Member States. On the other hand,
article 4 rules that the Union shall respect the equality of Member States before the Treaties
as well as their national identities, inherent in their fundamental structures, political and
constitutional, including of regional and local self-government.

Consequences of the TEU are on the one hand that common traditions such as
international or supranational valueswill be protected later on by theCJEUwhich perhaps
will maintain the primacy of the EU law against national constitutions. But on the other
hand, just theTEUgives a strong background for the standpoint that the commonEuropean
constitutional heritage must not be opposed to national constitutional identity and vice
versa. The two sets of values should be balanced not only at the level of the Treaty but also
in individual cases solved by individual judgments.

It means that the constitutional identity of the different nations cannot be dissolved
in an artificially constructed common formula. The common values contain what is
common, the national values cover what is not common. But at the same time, national
values that are not common are also values and these values also need legal protection. If
constitutional identity disappears, the common part also loses its importance, it will be
reduced to amere imperial order. There is no commonEuropean identity without national
constitutional identities.

From an institutional perspective this means that if the common European heritage is
developed and protected by international and supranational courts, the CJEU and the
European Court of Human Rights (hereafter “ECtHR”), the balance needs a similar court
protection. This balancing protection is vested in the constitutional courts of the Member
States of the Council of Europe and of the EuropeanUnion. Thus the constitutional courts
may have a lot of different tasks but their primary mission is protection of their own
constitutional identity.

This is not only national but – if we accept the TEU – it is also a European mission.
This is the way which leads to respect of the TEU, respect of Europe and respect of its
nations at the same time. The Fundamental Law of Hungary gives a definite background
and the practice of the Hungarian Constitutional Court based on this constitutional
background fulfils, step by step, this doublemission: it safeguards the constitutional identity
of Hungary and through this, it contributes to the development of the common European
identity.

Question 4

The issue of judicial independence is the subject of many procedures at the CJEU. Judicial
independence is the cornerstone of justice, and as such it has a common component in
every Member State due to the relevant caselaw of the European Court of Human Rights.
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Aparticular change can be observed in theway the independence of theHungarian judiciary
is viewed fromoutside: the independence of the judiciarywas not questioned systematically
during and after the EU-accession, and Hungary was considered to be the best student in
applying the EU law. Nowadays, as a result of the Sargentini-report, Hungarian judges
have become the “black sheep” of the community. This has happened even though no
significant changes have taken place in the composition of the judiciary, apart from the
change in status resulting from reaching retirement age. Recently appointed judges, who
are themembers of the new generation, studied EU law at university and have been studying
it ever since and they regularly participate in international trainings and conferences. The
Hungarian judiciary got into a special situation since it has to prove its own independence
and competence against concerns that are not clearly defined and specified. Besides criticism
from abroad, there areHungarian opinions that question the independence of the judiciary,
but these are almost exclusively criticizing the new judicial administration model that
came into force in 2012.12 On the contrary, we must emphasize, that Hungary is in the first
third of the Member States based on all objective indicators in the Justice Scoreboard used
by the CJEU tomeasure and compare national justice. All these facts and statistics confirm
that the judicial independence and the vindication of EU law is not in danger at national
level in Hungary. Moreover, the implementation of EU law has been most effective in
Hungary compared to other Member States that joined the EU at the same time with us
or later.

Similarly, there is no legal argument questioning independence of the Constitutional
Court. No opinion of theVenice Commission13 didmention it. Just inverse. TheHungarian
Constitutional Court operates in strong cooperation with the Venice Commission, the
WorldCongress of Constitutional Justice andwith a number of other constitutional courts.
Another recent evidence of independence and effective judicial protection ensured by the
Constitutional Court is the Szalontay-judgment14 of the ECtHR. The ECtHR found that a
constitutional complaint is normally an effective remedy to be exhausted before an
application is submitted to Strasbourg. The statement was repeated in Repcevirág-
judgment.15

12 Z. Fleck, ‘A Comparative Analysis of Judicial Power, Organisational Issues in Judicature and the Adminis-
tration of Courts’ in A. Badó (Ed.), Fair Trial and Judicial Independence: Hungarian Perspectives, Berlin;
Heidelberg; New York: Springer, 2014. pp. 3-25.

13 Commission for Democracy through Law, advisory body of the Council of Europe in constitutional issues
(venice.coe.int).

14 ECtHR case no. 71327/13, on April 4th, 2019.
15 ECtHR case no. 70750/2014, on April 30th, 2019.
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Question 5

The Hungarian National Assembly passed the new Code on Civil Procedure and the new
Public Administration Procedural Code in 2016 which entered into force on 1st January
2018. The previous civil procedural code did not regulate the “class action”, it only contained
a so-called action in the public interest. In these cases, institutions listed in the code (such
as prosecution office, ministries, consumers’ associations etc.) had the possibility to file
an action in disputes that affect a wide range of consumers, in particular to establish the
infringement of the law. The scope of such judgments covered all consumers that were in
a contractual relationship with the defendant. Although an action in the public interest
would have been appropriate to relieve the courts and parties from individual litigation,
the competent institutions did not initiatemany proceedings. This passivitywas remarkable
in the foreign currency loan cases dominating litigation at Hungarian courts in the past
seven years. During this period, hundreds of thousands of lawsuits were filed by consumers
against banks usually attacking the same general contractual terms and conditions. These
procedures could have been solved more efficiently with an action in public interest.
Typically, most of these litigation cases were issues on EU law, the interpretation of articles
3, 4 and 6 of Directive 93/13 / EEC was the subject of the dispute. Hungarian ordinary
courts started many references for preliminary ruling in these procedures, however, the
questions raised in the various references were not necessarily synchronized because
different courts had different opinion about these contracts.16

The new Code on Civil Procedure gives the possibility to file class actions for the first
time in Hungarian legal history. Due to a lack of legal traditions, codification found it hard
to decide which European model should be followed.17 Finally, the opt-in model has been
chosen, but the regulation in the law on the conditions of filing a claim have become over
complicated, they tend to be too assured, so it is not surprising that no such action has
been adjudicated by courts so far. The new Code on Civil Procedure also maintained the
possibility to file actions in the public interest with almost the same rules as regulated in
the old Code. The main question about these actions is how to encourage competent
institutions more to take their chance and initiate such proceedings more often.

16 CJEU 5 June 2019, C-38/17, GT v HS (GT), ECLI:EU:C:2019:461, CJEU 20 September 2018, C-51/17, OTP
Bank Nyrt. and OTP Faktoring Követeléskezelő Zrt v Teréz Ilyés and Emil Kiss, (OTP) ECLI:EU:C:2018:750,
andCJEU 1October 2015, C-32/14, ERSTEBankHungary Zrt v Attila Sugár (ERSTE) ECLI:EU:C:2015:637.

17 J. Németh, I. Varga (Ed.), ‘The basics of a new civil procedure code’, HVG-Orac Lap-és Könyvkiadó Kft.,
2015, pp. 412-415.
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Question 6

Hungarian judges of ordinary courts have initiated preliminary rulings by far the largest
number of the Member States that joined the EU in 2004 or after. Among other things,
the reasons for making a reference for preliminary ruling and the distribution of such
references within the judiciary, were investigated by the Case Study Analysis Group set
up in 2013 by the Kúria. The Group published a summary opinion in 2014,18 which shows
that in Hungary lower courts were more active than the Kúria in making references for
preliminary rulings compared to otherMember States (where supreme courts are typically
more active than lower courts). The Hungarian judicial practice and jurisprudence have
been dealingwith the obligation to submit almost from themoment ofHungary’s accession,
and different views have been created.19

Some interpreted article 267(3) of the Treaty on the Functioning of the EuropeanUnion
(hereafter “TFEU”) that second instance courts are under an obligation to refer the questions
for preliminary ruling to the CJEU, since the final judgment passed at second instance
may only be challenged in extraordinary remedy by filing a petition for review to the Kúria.
It is no coincidence that one of the questions referred to the CJEU by the Szeged Court of
Appeal in the Case C-210/06, Cartesio, was precisely the interpretation of the TFEU cited
above. Following the clear answer of the CJEU, the Kúria (that time named: Hungarian
Supreme Court) confirmed in its joint opinion 1/2009 PK-KK., that the obligation to
submit a reference rests with the Kúria acting in the context of a petition for judicial review.

One of the subjects of the Case Study Analysis Group was also the issue of exceptions
to the obligation to submit a reference. The analysis shows that the most common reason
for the court rejecting initiatives made by the parties was that the issue raised was not
needed to resolve the specific dispute. This is based on the procedural rule that an
infringement cannot be brought up in the petition for review if it had not been previously
referred to in the proceedings beforehand.

The analysis of the study group also pointed out that the decisions of the Kúria did not
always make clear the reason why the court rejected the initiative. The recommendations
made at the end of the summary opinion specifically called for the clear statement in each
case in a separate order, but in the reasoning of the judgment made on the merits of the
case at the latest.

18 Conclusions of the summary report on the experiences gained on references for preliminary ruling, https://
kuria-birosag.hu/sites/default/files/juryreport/joggyak_elemzes_elozetes_donteshozatal_en.pdf, visited
9 August 2019.

19 L. Wallacher, P. Jeney, E. Bozzay, B. Simon, ‘The concept of the preliminary ruling procedure in Act XXX
of 2003’ Európai Jog, No. 5, 2003, pp. 4-11. A. Osztovits, Law harmonisation mirage – comments on Act
XXX of 2003, Európai Jog, Vol. 5, 2003, pp. 21-27.
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The preliminary rulings referred by the Kúria were almost exclusively initiated by one
of the parties, however the Kúria also made ex officio references,20 where the judgment of
the CJEU affected tens of thousands of pending litigations.

In currently pending cases before the Kúria, litigants - also considering the developing
judicial practice of the ECtHR and the CJEU – regard preliminary ruling as a procedural
right. This tendency raises our concern, since under the current European justice, this
procedure should remain an institution between the national and EU courts. If litigants
received more rights than they have at present, either to initiate the procedure or to
formulate questions, it would raise numerous issues of public and EU law and would
eliminate the monopoly of the national judge to decide in a particular case.

The Constitutional Court has a decision which strengthens the respect for primacy of
EU law and the position of parties to refer to it. In Decision 26/2015. (VII. 21.) AB on a
constitutional complaint against a judgment of the Metropolitan Court of Budapest the
Constitutional Court decided that if a party requests the ordinary court to initiate a
preliminary ruling of the CJEU the court may not ignore it. If the court does not accept
the arguments of the party and does not initiate the preliminary ruling, the court must
reject it by a formal interim decision or in its final judgment. In both cases rejection of the
party should be reasoned. If the court simply ignores the request of the party, it violates
the constitutional right of anyone to have justified the court decisions, as component of
the right to fair trial.

There is another question whether the Constitutional Court is obliged to initiate a
preliminary ruling from theCJEU. In theHungarian legal system, the Constitutional Court
is not an ordinary court, even if – as a special court established by the Fundamental Law
– it has the power to supervise constitutionality of judgments of ordinary courts. It means
that theConstitutional Court is not obliged – as ordinary courts are – to seek for preliminary
ruling if content of EU law is not clear. However, this difference among ordinary and the
Constitutional Courts does not mean that the Constitutional Court may not use this
proceeding. Anyway, until now the Constitutional Court did not turn to Luxembourg for
a preliminary ruling. This abstention does not mean that the legal position of the CJEU is
ignored. Just contrary, in a number of cases the Constitutional Court having been informed
about a parallel proceeding before CJEU has suspended its procedure until the judgment
of the CJEU is given. This happened e. g. in a taxation case by Interim Decision 3220/2018.
(VII. 2.) AB (CJEU case no. C-13/18), in the Central European University case by Interim
Decision 3200/2018. (VI. 21.) AB (CJEU case no. C-66/18).

20 CJEU 30 April 2014, C-26/13, Árpád Kásler and Hajnalka Káslerné Rábai v OTP Jelzálogbank Zrt (Kásler),
ECLI:EU:C:2014:282.
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Question 7

In the practice of Hungarian ordinary courts, there are no new tendencies or questions
that would negatively influence the vindication of the EU law. Today, the greatest challenge
for the EU justice system is the preservation and strengthening of mutual trust among
national courts, and also among national courts and EU courts. Among the excessive
amount of information available, it is getting harder and harder for the national judge to
orientate and get an objective view and knowledge about the different justice systems in
order to decide on an individual case. It certainly helps if there are forums, trainings and
conferences where judges from different Member States can meet, get to know each other
personally and exchange experiences. It is also important for the CJEU to remain primus
inter pares in the preliminary ruling proceedings, and it should only elaborate and formulate
legal principles that the CJEU itself will comply with.

The new approaches of the Constitutional Court of Hungary – binding the ordinary
courts – were presented in answers to the previous questions.
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Ireland

Ciarán Toland, Aoife Beirne and Sarah Fennell*

Question 1

1.1 Introduction

The Irish courts1 have consistently endorsed the doctrine of direct effect.2 Recently, a series
of cases have considered the vertical and horizontal effect of directives and the obligations
these may impose on private parties.

As yet, theCourts have not extended the doctrine to impose obligations between private
parties.

1.2 The Irish Courts approach to imposing obligations under the general
principles of Union law directly upon private parties

InCussens v Brosnan,3 the appellant business partners constructed 15 holiday homeswhich
they then leased back to themselves through a mechanism which permitted them to avoid
VATpaymentswhen the properties were subsequently sold. Subsequently, the respondent
raised assessments for VAT owed on those sales, contending that the VAT exemption
from which the appellants benefitted arose as a result of a series of artificial transactions.
The High Court agreed4 and the appellants, on appeal to the Supreme Court, contended
that, in the absence of national legislation transposing the general principle of abuse of
practices, such a principle could not be used to impose obligations on them.5 The Supreme
Court referred several questions to the Court of Justice of the European Union (hereafter

* Special thanks for their research, editing and drafting to: Francesca Farrington LLB (Dubl): LLM (McGill),
PhD candidate in the University of Cambridge; and, Róisín Costello LLB (Dubl), MIA (IEPP), LLM
(Georgetown), PhD candidate in Trinity College Dublin. Special thanks to: Judge Síofra O’Leary, Conor
Casey, James Byrne, David Dodd, Barry Doherty, David Fennelly, Frank Mitchell, Derek Shortall Alan
McCarthy, Maureen O’Neill, and Niall O’Connor.

1 Eg: Murphy v Bord Telecom Eireann [1989] ILRM 63; Lawlor v Minister for Agriculture [1990] 1 IR 356;
Danqua v Minister for Justice (No. 2) (2017) IECA 20, [2017] 3 IR 192.

2 Eg, Campus Oil v Minister for Industry and Energy [1983] IR 82.
3 Cussens v Brosnan [2008] IEHC 169.
4 Ibid.
5 Cussens v Inspector of Taxes [2015] IESC 48.
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“CJEU”6) which considered the principles of legal certainty and the protection of legitimate
expectations and held that an individual, who abusively created the conditions for obtaining
a right, may not rely on those principles. The Supreme Court delivered its final judgment
in November 2019.7

1.3 Vertical and horizontal direct effect

In Farrell v Whitty,8 the Supreme Court sought clarification from the CJEU on whether
the Motor Insurance Board of Ireland (hereafter “MIBI”), a private company whose
members are private insurers, was an emanation of the State. The question was thus not
whether the directive in question had horizontal direct effect such that it applied between
private individuals, rather whether the MIBI fell within the EU law definition of an
emanation of the State, and was thus caught within the scope of the (un-transposed)
directive’s application. The Court held that the test outlined in Foster9 was non-exhaustive
and that an emanation of the State included a body: (a) governed by public law and part
of the State in a broad sense; or (b) subject to the authority and control of a public body;
or (c) required by a public body to perform a task in the public interest and has been given
special powers for that purpose. Consequently, the MIBI was held to constitute an
‘emanation of the State’ against which the directive could be relied upon.

Smith v Meade10 also concerned the failure to transpose the third Motor Insurance
Directive.11 In this case, an exclusion clause contained within a private insurance contract,
and provided for under s.65(1) of the Road Traffic Act 1961, excluded certain persons
from coverage. This prevented the Plaintiff recovering from the Defendant’s insurance
policy. The Court of Appeal12 thought it unlikely that a harmonious interpretation was
possible and made a preliminary reference to the CJEU querying whether, in such
circumstances, the Irish courts were obliged to disapply a provision of national law and
in turn the offending clause. The effect of such disapplication would prohibit the private
insurer from relying on the exclusion clause and denying cover. The CJEU reaffirmed the
position that directives cannot have horizontal direct effect and found that a national court
was not obliged to disapply a national provision in such instances. Instead, the injured

6 CJEU 22 November 2017, C-251/16,Cussens v Brosnan, ECLI:EU:C:2017:881. See previously on the notion
of abusive practice in the context of VAT, CJEU 21 February 2006, C-255/02, Halifax plc v C and E,
ECLI:EU:C:2006:121.

7 Cussens v. T.G. Brosnan (Inspector of Taxes) [2019] IESC 77.
8 [2015] IESC 39.
9 Court of Justice 12 July 1990, C-188/89, Foster and Others, ECLI:EU:C:1990:313.
10 CJEU 7 August 2018, C-122/17, Smith v Meade, ECLI:EU:C:2018:631.
11 Directive 90/232/EEC.
12 Smith v Meade [2016] IECA 389.
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party could rely on Francovich13 to claim damages against the State for their failure to
transpose the directive.

1.4 The Irish Courts approach to imposing Charter obligations directly
upon private parties through public law acts

There have been no examples of Charter-based obligations being imposed upon private
parties through challenges to public law acts.

The scope of application of the European Convention on Human Rights (hereafter
“ECHR”) and the Charter of Fundamental Rights of the European Union (hereafter
“Charter”) have come before the courts in a number of areas, including European Arrest
Warrants (hereinafter EAW),14 family and child law,15 social welfare rights,16 and asylum
and immigration law.17 There is no discernible reluctance to cite the ECHR and Charter
in domestic cases and preliminary references.18

In DF v Garda Commissioner19 the High Court (Hogan J) held that claims for a jury
trial and damages for false imprisonment byGardaí fell outside the scope of the application
of the Charter, as the events were “wholly internal to [the] State.”

At present, no expansive approach to the Charter’s application can be found in Irish
law. However, in AO v Minister for Justice and Equality (No.3)20 Hogan J stated, albeit
obiter, that article 24 of the Charter, which outlines the rights of the child, “might yet have
considerable implications for immigration law and practice”. Elsewhere, Barr J in SKT
(DRC) v Refugee Appeal Tribunal21, has pointed to the general applicability of the provisions
of the Charter in the context of an effective remedy under article 47 of the Charter in the
context of asylum law.

13 Court of Justice 19November 1991, joined cases C-6/90 andC-9/90, Francovich v Italy, ECLI:EU:C:1991:428.
14 See, Dundon v The Governor of Cloverhill Prison [2005] IESC 83; Attorney General v O’Gara [2012] IEHC

179; Minister for Justice and Equality v Ostrowski [2013] IESC 24.
15 See, JMcB v LE [2010] IESC 48, MN v RN [2009] 1 IR 388 and V v U [2011] IEHC 519.
16 See, Agha (A Minor) v Minister for Social Protection [2017] IEHC 6.
17 Smith vMinister for Justice and Equality and Ors [2012] IEHC 113; Troci v Minister for Justice and Equality

and CA v Minister for Justice and Equality [2012] IEHC 542; PO v SO [2015] IESC 64.
18 Kingston and Thornton, Report on the Application of the European Convention on Human Rights Act

2003 and the European Charter of Fundamental Rights: Evaluation and Review (November 5, 2015) UCD
Working Papers in Law, Criminology and Socio-Legal Studies Research Paper No. 12/2015. Available at
SSRN: https://ssrn.com/abstract=2686537. Eg, AWK v Minister for Justice [2018] IEHC 550; TA (Nigeria)
v TheMinister for Justice [2018] IEHC98; CJEU 23 September 2003, C-109/01AkrichECLI:EU:C:2003:491,
[59].

19 [2013] IEHC 5.
20 [2012] IEHC 104.
21 [2014] IEHC 572.
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1.5 Attempts to enforce the Charter to impose obligations directly upon
private parties

In the small number of cases that have come before the Irish courts on the horizontal
application of the Charter, they have adopted a conservative approach.22

In Merck v Clonmel,23 Hogan J indicated that the courts might be willing to use the
Charter to impose obligations directly upon private parties in civil proceedings which have
a basis in EU law. The judgment arose in a dispute between two pharmaceutical companies
in the context of the protection of intellectual property rights. Hogan J explained that by
granting a supplementary protection certificate (hereafter “SPC”), the State is
‘implementing’ EU law for the purpose of article 51(1) of the Charter. He continued to
note that if the SPC is valid, then as a right which must be protected by article 17(2) of the
Charter, the State is obliged to secure an effective remedy for the violation under article
47(1) of the Charter.

However, in the most recent case of PTSB v Kennedy24 the High Court rejected the
argument that restrictions on the bankrupt plaintiff’s right to litigate infringed his Charter
rights.

TheCharter has also imposed obligations on private parties in cases involving the right
to data protection under article 8, albeit limited to the application of the GDPR which, as
a regulation operates to confer rights which national courts have a duty to protect.

In this respect the CJEU’s judgment in the Irish reference Maximillian Schrems v Data
Protection Commissioner is most notable.25 In that case the CJEU, in its examination of
the adequacy of the data protectionmeasures afforded to data transferred under the Privacy
Shield agreement between the United States and EU, noted that data transfers (effected
by Facebook) are the subject of article 7 and 8 rights beginning a line of decisions in which
article 7 and 8 rights have been applied to private actors in a digital context.26

22 James Elliott Construction Ltd v Irish Asphalt Ltd [2014] IESC 74.
23 [2018] IECA 177.
24 [2019] IEHC 272.
25 CJEU6October 2015,C-362/14,Maximillian Schrems vData ProtectionCommissioner,ECLI:EU:C:2015:650.
26 Ibid, [39]-[40], [47], [72]. See also Case C-311/18 Facebook Ireland and Schrems, pending.
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Question 2

2.1 Introduction

The accepted position is that where there is a conflict between the provisions of the Irish
Constitution and EU law, the latter takes precedence.27 As such, the Irish courts have
accepted the doctrine of supremacy without question. Furthermore, the Irish courts have
applied Marleasing28 to ensure that national law is interpreted in a manner compatible
with Union law, even where this may mean that some occasional violence is done to
national legislation. However, there are some limits to this approach: e.g., the courts will
not interpret national law in a manner which is contra legem29 as the CJEU has itself
recognised.30

2.2 When and how have the Irish courts balanced the principle of
supremacy with other competing principles of Union law?

2.2.1 Supremacy and Legal Certainty
In Ireland v Aer Arann,31 concerning State aid, the High Court balanced the principle of
supremacy against the principle of legal certainty. In these proceedings the Irish
Government sought to recover unlawful state aid, following a CJEU ruling that a
differentiated airport travel tax established under s.55(2)(b) of the Finance (No.2) Act
2008 amounted to an unlawful State aid.32

AerArann, an identified beneficiary of the differentiated tax, had gone into examinership
for a period in 2010. By way of defence to recovery the airline relied on the principle of

27 Article 29.4 of the Irish Constitution. See Hogan et al in Kelly: The Irish Constitution (5th ed., Bloomsbury,
2019), at [5.3.96] which states that the Irish Courts have “unhesitatingly acknowledged the supremacy of
Union law”; and the Supreme Court decision of Dun Laoghaire Rathdown Co Co v Westwood Club Ltd
[2019] IESC 43which found that EU law gave the Circuit Court the jurisdiction to hear a defence pertaining
to State aid. By way of obiter, Charleton J stated that “[t[he potential for conflict between the precepts of
Union law on the one hand and the Constitution on the other is a real one which may yet present difficulties
for the Irish courts.”

28 Court of Justice 13November 1990, C-106/89,Marleasing SA v LaComercial Internacional de Alimentacion
SA, ECLI:EU:C:1990:395 at [8] and [13].

29 See for example Smith v Meade and Ors [2016] IECA 389 (discussed above at paragraph 4); and Crotty v
An Taoiseach [1987] ILRM 400.

30 See, CJEU 15 April 2008, C-268/06, Impact vMinister for Agriculture and Food, ECLI:EU:C:2008:223, [100],
[103].

31 [2019] IEHC 545.
32 CJEU 21 December 2016, joined cases C-164/15P and C-165/15P, European Commission v Aer Lingus Ltd,

ECLI:EU:C:2016:990.
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legal certainty, arguing that to hold the airline liable for debts eliminated during the
examinership process would undermine legal certainty in the examinership process.

Barrett J found that, as the Scheme of Arrangement was a situation established by
national law, it was subordinate to EU law, and as such could not stand in the way of
recovery under a state aid decision.33 Following previous decisions of the CJEU,34 Barrett
J concluded that the only justifiable failure to recover state aid is where absolute
impossibility of recovery presents. He noted that there was no instance in which the CJEU
had prevented recovery of State aid due to legal uncertainty. This decision is under appeal.

2.2.2 National procedural autonomy and supremacy
In Irish law, the authority to declare a statutory provision or rule of law incompatible with
the Irish Constitution or ECHR law is a power reserved to the High Court, Court of Appeal
and Supreme Court.35 This position has recently altered with regard to EU law.

InAnTaoiseach v Commissioner for Environmental Information,36 O’Neill J in theHigh
Court held that a non-judicial statutory body did not have the legal power to consider
whether provisions of domestic law were consistent with EU law requirements and to
disapply the former in the event of inconsistency.

This was initially the position reflected by the courts in Minister for Justice v Equality
Tribunal.37 This case concerned a challenge to the age restrictions for joining An Garda
Síochána (the Irish police force), on the basis that such restrictions constituted an
unjustifiable discrimination on the basis of age and that the relevant Statutory Instrument
should be disapplied as it conflictedwith the correct interpretation ofDirective 2000/78/EC.
TheMinister for Justice challenged theTribunal’s jurisdiction to disapply the age restriction,
on the basis that it was not a court established under the Irish Constitution with the power
to decide whether to disregard a provision of national law. Charleton J found that the
respondent tribunal lacked the authority to make a binding legal declaration of
inconsistency or insufficiency on a comparison of European and national legislation as
this was a power expressly given to the High Court under article 34 of the Constitution.38

33 [2019] IEHC 545, [4].
34 CJEU 18 July 2007, C-119/05, Ministero dell’Industria, del Commercio e dell’Artigianato v Lucchini SpA,

ECLI:EU:C:2007:434; CJEU 22 December 2010, C-507/08 European Commission v Slovak Republic
ECLI:EU:C:2010:802; CJEU 11 November 2015, C-505/14, Klausner Holz Niedersachsen GmbH v. Land
Nordrhein-Westfalen, ECLI:EU:C:2015:742; CJEU 5 March 2019, C-349-17, Eesti Pagar AS v Ettevŏtluse
Arendamise Sihtasutus, ECLI:EU:C:2019:172.

35 Article 34 of the Irish Constitution.
36 [2010] IEHC 241.
37 [2010] 2 IR 455.
38 Ibid, [8].
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On appeal to the Supreme Court39 Clarke J, as he then was, relied on article 37 and
concluded that a power to disapply duly enacted legislation could not be described as
“limited.” Clarke J sought to reconcile this position with EU law by stating that the Court
was essentially concerned with an issue of national procedure and that EU law conferred
procedural autonomy on the Member States. He noted that it was also clear, as a matter
of EU law, that a similar approach is adopted to national rules which determine the court
or tribunal which is to have jurisdiction in respect of any particular matter in respect of
which enforcement of EU law rights is sought.40

However, upon preliminary reference, the CJEU altered this position.41 TheCJEUheld
that theWorkplaceRelationsCommission (hereafter “WRC”)42 has the authority to disapply
or ignore a rule of national law that is contrary to EU law.43

On the matter being returned to the Supreme Court it accepted the CJEU’s assessment
and remitted the case to the WRC.44

2.3 When and how have the Irish courts dealt with conflicts between
national constitutional principles and EU law?

In addition to Minister for Justice and Equality v Workplace Relations Commission,
considered above, few cases have considered the conflict between national constitutional
principles and EU law.

The case of SPUC v Grogan presents a novel instance in which some members of the
Supreme Court expressed the view that the rights contained within the Irish Constitution
may override EU law.45 The plaintiff, a pro-life organisation, had sought an injunction to
prevent the defendants from distributing a welfare guide containing information on
abortion services. The defendants argued that the previous anti-abortion provisions of
article 40.3.3 of the Irish Constitution46 had been qualified by the provisions of the Treaty
of Rome dealing with the right to supply services.

39 Minister for Justice and Equality and the Commissioner of An Garda Síochána v The Workplace Relations
Commission [2017] IESC 43.

40 Clarke J cited CJEU 15 April 2008, C-268/06, Impact v Minister for Agriculture, ECLI:EU:C:2008:223 and
CJEU 18 March 2010, joined cases C-317/08 to C-320/08, Alassini and ors v Telecom Italia SpA,
ECLI:EU:C:2008:510.

41 CJEU 4 December 2018, C-378/17, Minister for Justice and Equality and The Commissioner of the Garda
Síochána v Workplace Relations Commission and Others, ECLI:EU:C:2018:979.

42 The statutory body established for the resolution of employment related disputes in Ireland.
43 CJEU conclusion 4 December 2018, C-378/17, Minister for Justice and Equality and The Commissioner of

the Garda Síochána v Workplace Relations Commission and Others, ECLI:EU:C:2018:698.
44 See, Marguerite Bolger and Katherine McVeigh, ‘Europe first?’ 24(4) Bar Review (2019) 103.
45 [1989] IR 753, 768 -9.
46 Repealed by referendum on 25 May 2018.
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The matter was referred to the CJEU.47 A number of members of the Supreme Court
expressed support for the paramount importance of the fundamental rights provisions of
the Irish Constitution.48 It should be emphasised that the case is regarded as an outlier,
and does not represent the general approach of the Irish Courts to the principle of
supremacy.49

More recently, in the case ofDwyer v Commissioner of an Garda Síochána,50 O’Connor
J in the High Court considered competing and complementary EU, ECHR and
constitutional rights and the divergent standards of protection afforded in each respect.51

However, as the Court considered EU law to be the applicable law it did not consider the
constitutional argument in detail.52

Question 3

3.1 Introduction

The Irish courts have recognised that the principle of mutual trust and mutual confidence
are much broader than the principle of mutual recognition, particularly in the case law
concerning EAWs.53

47 The High Court (Carroll J) referred certain questions to the CJEU before ruling on the injunction applied
for by the plaintiff. An appeal was brought against that judgment. The SupremeCourt granted the injunction
applied for but did not overturn theHighCourt’s preliminary reference. In Court of Justice 4October 1991,
C-159/90, The Society for the Protection of Unborn Children Ireland Ltd v Stephen Grogan and others,
EU:C:1991:378, the CJEUheld that a prohibition on distributing information about the identity and location
of clinics in another Member State where abortion is lawful and the clinics in question have no involvement
in the distribution of the said information did not come within the scope of EC law on the free provision
of services and or the jurisdiction of the CJEU.

48 Walsh J stated that any answer from theCJEU “will have to be considered in the light of our own constitutional
provisions” and concluded that it could not “be one of the objectives of the European Communities that a
member state should be obliged to permit activities which are clearly designed to set at nought the constitutional
guarantees for the protection within the State of a fundamental human right.” Finlay CJ stated that the con-
sequence of a decision of the CJEU “on constitutionally guaranteed rights and their protection by the courts
will then fall to be considered by these courts.”

49 T. Flynn, The Triangular Constitution: Constitutional Pluralism in Ireland, the EU and the ECHR, (Hart
Publishing, 2018). The authors of Kelly: The Irish Constitution state at [5.3.102] that the remarks in SPUC
v Grogan “must be regarded as isolated ones and entirely confined to an area of great sensitivity and it is
unlikely that they would nowadays be followed.”

50 Graham Dwyer v Commission of An Garda Síochána and Ors [2018] IEHC 685.
51 Ibid, 92.
52 Ibid, 38.
53 Minister for Justice and Equality v Kutas [2019] IEHC 249, [21], [51].
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3.2 How have the Irish courts balanced the obligation of mutual recognition
and the presumption of mutual trust against other competing principles
of EU law?

It is clear from the caselaw concerning EAWs that the Irish courts will balance the obligation
of mutual recognition against fundamental rights, including rights protected by the Irish
Constitution, the ECHR and the Charter. Indeed, as explained below, the Irish Supreme
Court engaged in this balancing exercise several years54 before the CJEUmade its landmark
decision in Aranyosi.55

In Minister for Justice v Buckley,56 the Supreme Court noted that to deny compliance
with an EAW it would be necessary to establish ‘a real and substantive defect in the system
of justice, where fundamental rights were likely to be placed at risk or actually denied.’57

This position was affirmed by the Irish Supreme Court in the case of Minister for Justice,
Equality and Law Reform v Bailey,58 in which the court refused to order the surrender of
an Irish journalist accused of the murder of a French national on Irish soil.59

3.2.1 Balancing mutual recognition and the right to a fair trial
Preliminary references from Ireland in the area of freedom, security and justice are a
relatively recent phenomenon,60 as (under Protocol 36) Ireland had chosen not to accept
the jurisdiction of the CJEU during the five year transitional period, from the entry into
force of the Lisbon Treaty on 1 December 2009, until 1 December 2014.

In Minister for Justice, Equality and Law Reform v Dunauskis,61 the defendant resisted
his surrender on the basis that the public prosecutor was not a “judicial authority” within
the meaning of article 6(1) of the Framework Decision.62 The Supreme Court referred the
case to the CJEU querying the status of the public prosecutor as a judicial authority in
circumstances where the prosecutor is not wholly independent from the executive.

Recently, a similar reference was made concerning the same prosecutor in Minister for
Justice, Equality and Law Reform v Cornea,63 while in Minister for Justice v Riabov64 the

54 The Minister for Justice, Equality and Law Reform v Robert Rettinger [2010] IESC 45.
55 CJEU 5 April 2016, joined cases C-404/15 and C-659/15 PPU, Aranyosi, ECLI:EU:C:2016:198.
56 Minister for Justice v Buckley [2015] IESC 87.
57 Ibid, [25].
58 [2012] IESC 16.
59 Ibid, [106].
60 See Regan, “A Question of Trust” (2018) 23(5) Bar Review 131, 135.
61 [2018] IESC 43.
62 Council Framework Decision 2002/629/JHA. S.4(a) of The European Arrest Warrant Act 2003 implements

the Framework Decision and provides for a presumption that a Member State will abide by the provisions
of the Framework Decision.

63 [2019] IEHC 70.
64 [2018] IEHC 619.
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High Court set out the text for a preliminary reference querying whether the Lithuanian
Prosecutor General is a judicial authority.

While these cases display the Irish Courts’ willingness to seek clarification from the
CJEU, they do not suggest that the Irish Courts seek to limit the principles of mutual trust,
cooperation and recognition.

In a series of Irish cases, collectively referred to here as Celmer,65 the Irish High Court
sought guidance from the CJEU on the test to be applied when surrendering a suspect
from Ireland to Poland, where there existed serious concerns over the independence of
the Polish judiciary.

The CJEU66 affirmed the importance of the principles of mutual trust and recognition
for the expedited return of suspects and sentenced persons. However, this assumption
may be limited if the human rights of the surrendered individualmay be infringed. In such
instances, the executing court must seek further information from the issuing authority
to establish that there is a real risk of the suspect’s rights being infringed.

However, Celmer presented a complication to this latter criterion, where the issuing
authority was suspected of creating the circumstances in which the independence of the
judiciary was undermined. In such instances, the question remained as to whether the
executing court could reasonably rely on further information or assurances from the issuing
authority.

The CJEU framed the case as an article 6 violation, thus bringing it within the existing
jurisprudence on human rights exceptions to surrender under the Framework Directive.
Therefore, the two-step test outlined in Aranyosi equally applied in the present case, and
required the executing court to: (i) assess the real risk of a breach of the fair trial rights on
the basis of reliable, specific and up-to-date material; and (ii) assess whether there are
substantial grounds for believing that the requested suspect’s rights are at a real risk of
breach.

On return to the High Court,67 Donnelly J interpreted the foregoing as placing an
obligation on the executing authority to find not merely a generalised but also specific
threat. A generalised threat was established on the evidence placed before the court.
However, assessing the specific threat to the defendant required, in this instance, the
executing court to elicit supplementary information from the issuing authority.

This approach clearly establishes a strong presumption in favour of the principles of
mutual trust and recognition under Irish law.

65 Minister for Justice and Equality v Celmer [2018] IEHC 119.
66 CJEU 25 July 2018, C-216/18 PPU, LM, ECLI:EU:C:2018:586.
67 Celmer (No.4) [2018] IEHC 484.
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In the fifth High Court instalment of the Celmer proceedings,68 Donnelly J concluded
that a specific and real risk to the defendant’s right to a fair trial had not been established
and he was ordered to be surrendered. On appeal, the Supreme Court,69 held that

“once there has been a claim of a generalised or systemic breach of independence,
there must nevertheless be an individual, specific and precise determination of
whether that, in the particular case, on its own or in conjunction with other
factors, amounts to a breach of the essence of the right to a fair trial”.

An interesting question recently arose for the Supreme Court in relation to the operation
of EAWs in the context of Brexit. In Minister for Justice and Equality v O’Connor,70 a
preliminary reference was ordered concerning the obligation to surrender individuals to
the UK authorities in circumstances where the individual would be imprisoned beyond
the date set for the UK’s withdrawal from the EU.

The CJEU in its judgment71 found that as Brexit did not affect the United Kingdom’s
incorporation of article 3 of the ECHR by the Human Rights Act 1998, Brexit could not
justify a refusal to execute an EAW.72 The Supreme Court subsequently implemented this
decision.73

3.2.2 Balancing ofmutual recognition and the prohibition on torture, inhuman
and degrading treatment

The SupremeCourt inMinister for Justice, Equality and LawReform vRettinger74 established
an eight-part test to be followed where there is a risk of violation of a suspect’s article 3
ECHR rights. In essence, the court must be satisfied on the basis of information before it,
and supplementary information of its own motion where necessary, that there is a real
risk of the applicant being subjected to treatment contrary to article 3 ECHR. A risk of
ill-treatment is not sufficient to satisfy the burden on the applicant to prove the possibility
of an article 3 violation.75

The Rettinger test establishes a strong presumption of compliance in favour of the
issuing Member State, particularly as the burden rests on the applicant to prove the risk.
CJEU President of Fifth Chamber Regan has remarked76 that this test bears an “uncanny

68 The Minister for Justice and Equality v. Celmer (No.5) [2018] IEHC 639.
69 [2019] IESC 80.
70 [2018] IESC 19.
71 CJEU 19 September 2018, C-327/18 PPU, RO, ECLI:EU:C:2018:733.
72 Ibid, [52].
73 Minister for Justice v O’Connor [2018] IESC 47. See also, Stapleton v Ireland (2010) 51 EHRR SE4.
74 [2010] 3 IR 783.
75 Ibid, [27].
76 Ibid.
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resemblance” to the test subsequently formulated by the CJEU in Cases C-404/15 and
C-659/15 PPUAranyosi andCâldâraru.77 This demonstrates theCJEU’s convergencewith
the Irish approach to restrictions on surrender under the Framework Decision.

Subsequently, in NS v Secretary for State, in the context of the EU asylum system, the
CJEU found that where there are substantial grounds for believing

“that there are systemic flaws in the asylum procedure and reception conditions
for asylum applicants in the Member State responsible, resulting in inhuman or
degrading treatment, within the meaning of Article 4 of the Charter”,

the transfer of individuals to that Member State should be refused.78

The European Court of Human Rights (hereafter “ECtHR”) which has recognised the
legitimacy of the duty of mutual recognition, however, insists Member States subject to
the ECHR must ensure that it is applied in compliance with their obligation to protect
fundamental rights pursuant to the Convention.79

3.2.3 Balancing of mutual recognition and family rights
Family rights are protected by article 41 of the Irish Constitution and article 8 of the ECHR.
The Irish courts recognise that it is an inescapable consequence of surrender pursuant to
an EAW that persons sought for prosecution in another state will suffer disruption to their
personal and family life.80

InMinister for Justice and Equality vOstrowski,81 DenhamCJ stated that article 8 rights
would only outweigh the requirement to surrender in exceptional circumstances. However,
in the same case, McKechnie J pointed out that any interference with article 8 rights would,
inter alia, have to be proportionate.

The test to be applied has been distilled through a number of High Court decisions,82

finding that the appropriate test was one of proportionality rather than exceptionality.
Edwards J stated that the correct approach is to balance the general public interest in

the extradition of the requested person, the general desirability of international cooperation
in enforcing the criminal law and in bringing fugitives to justice, against the level of respect
to be afforded generally to the private and family life of persons.

77 CJEU5April 2016, joined casesC-404/15 andC-659/15 PPU,Aranyosi andCâldâraru, ECLI:EU:C:2016:198.
78 In CJEU 21 December 2011, joined cases C-411/10, NS v Secretary for State, ECLI:EU:C:2011:865 and C-

493/10, ME and Others v Refugee Applications Commissioner, ECLI:EU:C:2011:610, [86].
79 See, Avotinš v Latvia (2017) 64 EHRR 2, [46], [51], [101].
80 Minister for Justice, Equality and Law Reform v Gheorghe [2009] IESC 76.
81 [2013] IESC 24.
82 Minister for Justice and Equality v TE [2013] IEHC 323; Minister for Justice and Equality v RPG [2013]

IEHC 54; Minister for Justice and Equality v JAT [2014] IEHC 320.
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Applying this test in the cases of Minister for Justice and Equality v ES83 and Minister
for Justice and Equality v OC,84 Edwards J refused to order the surrender of two single
mothers, as expert evidence indicated that, inter alia, separation from their mother would
cause irreparable emotional and psychological damage to their children.

Similarly, the Supreme Court refused to surrender the appellant in Minister for Justice
and Equality v JAT (No 2),85 on the basis that he played a primary role in the running of
the family and was the primary carer of his son who suffered from schizophrenia.

3.2.4 Mutual recognition in civil matters
In T v L,86 the applicant contended that the grant of a divorce in Ireland created an
irreconcilable conflict with an earlier judgment from another Member State, constituting
a breach of article 67 of the Treaty on European Union (hereafter: TFEU). The Supreme
Court found that there was no such breach.

The Court stated that it was also relevant to have regard to article 81 TFEU dealing
with judicial co-operation in civil matters. In the absence of any secondary legislation, the
Court found it difficult to see what effect the provisions of the TFEU could have such that
it is not now permissible for an Irish court to grant a divorce where the earlier divorce
granted by the courts of the Member State is not recognisable in Ireland.

3.3 Have the Irish courts explicitly discussed the CJEU’s approach under
Union law, relative to alternative domestic constitutional principles
or standards of judicial review capable of acting as grounds for rejecting
the supremacy for Union law?

We are not aware of any such consideration by the Irish courts.

83 [2014] 3 IR 105.
84 [2015] IEHC 161.
85 [2016] 2 ILRM 262.
86 [2018] IESC 26.
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Question 4

4.1 Introduction

While the right to an effective remedy under article 47 of the Charter has been considered
in a number of Irish judgments in addition to SKT, discussed above,87 no specific concerns
have arisen about the independence of Irish courts and tribunals.

Recently, there has been academic and political consideration of judicial independence.
While this does not impact upon Ireland’s obligation to ensure the effective enforcement
of EU law, these issues are discussed below for completeness.

4.2 Judicial remuneration

Article 35.5 of the IrishConstitution, as originally enacted in 1937, prohibited the reduction
of a judge’s remuneration while the judge continued in office. Following the economic
crash of 2008, article 35.5 of the Constitution was amended following a referendum in
November 2011 and nowprovides that remuneration of judges is subject to the imposition
of taxes, levies or other charges that are imposed by law on persons generally or persons
belonging to a particular class.

The CJEU has accepted that temporary reductions in remuneration that apply to all
civil servants do not breach article 19 TFEU.88 Whilst not specifically referring to the
constitutional amendment, Judge Collins, the President of the GC’s Eighth Chamber, has
remarked recently

“[i]t seems to follow that a permanent reduction in the remuneration paid to
judges that brings it to a level falling below that which is commensurate with the
importance of the judicial function may constitute an interference with the
independence of the judiciary.”89

4.3 Reform of the judiciary

In Ireland the judiciary is appointed by the President, acting (without exercise of discretion)
on the advice of the executive.90

87 Dellway Investments v NAMA [2011] 4 IR 1.
88 CJEU 27 February 2018, C-64/16, Associacao Sindical dos Juizes Portugueses, ECLI:EU:C:2018:117.
89 Collins, “The 16th Annual Brian Walsh Memorial Lecture” (2018) 21(1) IJEL 1, at 5.
90 Article 35 of the Irish Constitution.
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The Judicial Appointments Advisory Board (hereafter “JAAB”) was established in 1995.91

The purpose of JAAB is to identify persons and inform the executive of the suitability of
those persons for appointment to judicial office. However, there is no obligation on the
executive to accept JAAB’s recommendations.92

In 2014, the Group of States Against Corruption (hereafter “GRECO”)93 carried out
an analysis of the existing JAAB mechanisms and recommended that

“the current system for selection, recruitment, promotion and transfers of judges
be reviewed with a view to target the appointments to the most qualified and
suitable candidates in a transparent way, without improper influence from the
executive/political powers.”94

A public consultation process followed in order to assist in the preparation of reforming
legislation. In 2017, a further report byGRECO found Ireland to be “globally unsatisfactory”
in its progress since 2014 on the areas of judicial appointments and independence.95

The Judicial Council Act 2019 aims to promote and maintain, amongst other things,
high standards of conduct among judges and respect for the independence of the judiciary.96

The first meeting of the Judicial Council was on 7 February 2020.
The Judicial AppointmentsCommissionBill 2017was progressing in the Irish legislature

before the 2020 General Election: it was the subject of extensive debate and a number of
amendments during the course of consideration in both Houses. The Bill must now be
restored by Resolution of the Dáil (House of Representatives) if it is to continue
consideration.

If enacted, the Judicial Appointments Commission Bill would provide for the
establishment of a Judicial Appointments Commission consisting of a majority of
non-judicialmembers (10members), and chaired by a non-judicialmember, all accountable

91 Courts and Court Officers Act 1995.
92 Section 16 of the Courts and Court Officers Act 1995 requires the Government when advising the President

in relation to the appointment of a person to a judicial office to first consider persons who have been rec-
ommended by the Board.

93 GRECO, Fourth Evaluation Round, Corruption prevention in respect of members of parliament, judges
and prosecutors, Compliance Report, adopted by GRECO at its 65th Plenary Meeting (Strasbourg, 6-
10 October 2014), Greco Eval IV Rep (2-14) 3E.

94 Ibid, 32.
95 GRECO, Fourth Evaluation Round, Corruption prevention in respect of members of parliament, judges

and prosecutors, Compliance Report, adopted by GRECO at its 75th Plenary Meeting (Strasbourg, 20-
24 March 2017), GrecoRC4(2017)7, at 10.

96 Interim Compliance Report, adopted by GRECO at its 80th Plenary Meeting (Strasbourg, 18-22 March
2018), GrecoRC4 (2018)7, 5.
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to Parliament, and five judges.97 However, as recently as July 2018, GRECO expressed
doubts as towhether the Bill reflects European standards. GRECOhas “significant concerns”
about the composition of the commission which would place judges in a clear minority
position in favour of a strong lay representation (including the chairperson), accountable
to Parliament. GRECO questions if this move is in line with European standards which,
in situations where final judicial appointments are taken by the executive, calls for an
independent authority drawn in substantial part from the judiciary to be authorised to
make recommendations or opinions prior to such appointments.98 Relying on the 2018
GRECO report, the European Commission criticised the fact that the Bill proposed a
minority of judicial members, including a lay chairperson.99

Question 5

5.1 Introduction

The origin of locus standi rules for challenges to the constitutionality of public action
derives from the Supreme Court judgment in Cahill v Sutton.100 The test is a strict one
requiring persons to assert that “…because of the alleged unconstitutionality, his or that
other person’s interests have been adversely affected, or stand in real or imminent danger of
being adversely affected by the operation of the statute.”101

5.2 Access to the Courts

5.2.1 Broadened standing rules under the influence
In accordance with EU law, the normal standing rules have been relaxed.

Thus, in Lancefort v An Bord Pleanála and Ors102 the Supreme Court accepted that
national rules on standing may be overriden by EU law. In this case, the Court accepted

97 Such a commission would replace the current Judicial Appointments Advisory Board (JAAB), which is
made up of a majority of judges and chaired by the Chief Justice.

98 GRECO, Fourth Evaluation Round, Corruption prevention in respect of members of parliament, judges
and prosecutors, Interim Compliance Report, adopted by GRECO at its 80th Plenary Meeting (Strasbourg,
18-22 March 2018), GrecoRC4(2018)7, 6.

99 EuropeanCommission ‘Commission StaffWorkingDocument: CountryReport Ireland 2019 accompanying
the…Communication… 2019 European Semester…COM(2019) 150 final’ SWD(2019) 1006 final (https://
ec.europa.eu/info/sites/info/files/file_import/2019-european-semester-country-report-ireland_en.pdf)
accessed 11 February 2020.

100 [1980] IR 269.
101 [1980] IR 269 at para VIII; also Mohan v Ireland [2019] IESC 18 at paras 10-15.
102 [1998] IESC 14, [1999] 2 IR 270.
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as a general proposition that a company limited by guarantee owning property affected
by planning permission may be entitled to locus standi although they cannot point to any
property or economic interests being affected by the relevant decision.

In 2010 in Digital Rights Ireland v Minister for Communications,103 McKechnie J in the
High Court granted the plaintiff corporation locus standi to bring its claim on the basis
that where issues of EU law were raised the Courts may be required to take a more liberal
approach to ensure an individual’s rights are not made ineffectual.

However, more recently, in Merriman and ors v Fingal County Council,104 a single
judgment in two cases, Friends of the Irish Environment (an NGO) challenged a proposed
extension of time for the planning permission of a second runway at Dublin Airport. In
circumstances in which the Court found that the EIA Directive105 was not engaged and as
such this judicial review did not fall within the scope of EU law, the High Court held that
an NGO did not have the requisite locus standi as it had not participated in the planning
process at all.

5.2.2 The definition of the class of beneficiaries entitled to bring legal actions
There is no formal mechanism in Irish law to allow for the bringing of class actions other
than: (a) the litigation of test cases (informally or by creation of a judicial list; (b) Order
15 of the Rules of the Superior Courts, which provides for representative actions, but which
requires detailed case-by-case orders and case-management;106 or (c) multi-party litigation
(before the 2020 General Election, there was a Bill entitled the Multi-Party Actions Bill
2017 to provide for certain procedural and other changes in civil actions so as to better
facilitate the bringing of Multi-Party actions: to progress, this Bill must be restored by Dáil
Resolution.)

5.2.3 Use of amici curiae to enforce EU law in the general interest and the
enforcement of private rights

The Irish courts have allowed interventions from amici curiae across a broad range of
areas, including acting before the CJEU.107 In particular, section 10(2) of the Irish Human
Rights and Equality Commission Act 2014 gives the Irish Human Right and Equality
Commission (hereafter “IHREC”) the specific function to apply to the High Court or

103 [2011] 1 ILRM 258, [2010] IEHC 221.
104 [2017] IEHC 695.
105 Directive 2011/92/EU.
106 Such cases are rare: Clarke v Ireland, judgment pending (constitutional law and transposition of the IORP

Directive), involves 4 Plaintiffs and some 730 Interested Persons in a representative action.
107 See Irish Human Rights and Equality Commission Annual Report 2018, available at https://www.ihrec.ie/

irish-human-rights-and-equality-commission-annual-report-2018/.
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Supreme Court for liberty to appear as amicus curiae in proceedings that involve or are
concerned with human rights or equality rights of persons.

In Minister for Justice and Equality, Commissioner of An Garda Síochána v Workplace
Relations Commission,108 and P v Garda National Immigration Bureau,109 the IHREC
provided assistance to the individuals concerned. IHREC interventions on the
incompatibility of national law with Directive 2006/24/E were particularly influential.

IHREC also acted as amicus curiae in Minister for Justice v Celmer,110 while in Data
Protection Commissioner v Facebook Ireland111 amicus briefs were filed by a number of
interested parties, albeit to assist in the interpretation rather than the enforcement of EU
law.

In the case of Foy v An t-Ard Chlaraitheoir and Ors (No. 3),112 the International
Committee of Jurists was permitted to intervene as an amicus curiae to address certain
points of law relating to the right to an effective remedy under article 13 ECHR.113

Question 6

6.1 When will references be refused?

In People over Winds v Coillte114 Barrett J in the High Court outlined that a preliminary
reference would be permitted where a question arose that had not been determined by EU
caselaw to date. He further noted that references to the CJEU were not limited to appellate
courts and could be made by lower courts.

This correspondswith the court’s previous decision inMinister for Justice vO’Connor,115

in which Edwards J refused an application for a preliminary reference in circumstances
where the High Court had already reached a decision but had not yet delivered judgment,
noting that where a decision on the substantive issue in the case had been made (rather
than a statement of reasons) no reference could then be made.

108 CJEU 4December 2018, C-378/17,Minister for Justice and Equality v Commissioner of theGarda Síochána,
ECLI:EU:2018:979.

109 [2015] IEHC 222.
110 Minister for Justice v Celmer [2018] IEHC 153.
111 Data Protection Commissioner v Facebook Ireland [2017] IEHC 105.
112 The case was ultimately compromised.
113 See ‘Challenges facing civil society organisations working on human rights in the EU’ (2017) at 22, 32

available at https://fra.europa.eu/sites/default/files/fra_uploads/fra-2018-challenges-facing-civil-society_
en.pdf accessed 11 February 2020; Irish Human Rights and Equality Commission, ‘Policy Statement on the
Electoral Acts andCivil Society Space in Ireland’ (2019) available at https://www.ihrec.ie/app/uploads/2019/
01/Policy-Statement-on-Civil-Society-and-the-Electoral-Acts-F-11012019.pdf accessed 11 February 2020.

114 [2017] IEHC 171.
115 [2015] IEHC 26.
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Cregan J in JTI Ireland v Minister for Health116 noted that a preliminary reference will
not be made by the Irish Courts where it was “entirely duplicative and wasteful of time and
costs”.117 In this case the reference was likely to be linked to an unspecified UK reference
on similar facts, delaying the UK reference, or rendering it moot.

Most recently, in Dinu v Chief Appeals Officer,118 the High Court was asked to review
a refusal to make a preliminary reference in an appeal against a refusal of supplementary
welfare allowance. Binchy J declined to review the decision, noting that the appellant had
not identified any issue that required consideration by the CJEU on the interpretation or
application of Union law.119

In Cussens v. T.G. Brosnan (Inspector of Taxes),120 the Supreme Court (Clarke CJ)
refused to make a second preliminary reference on the basis that the CJEU’s judgment
was sufficiently clear and its correctness was not put into doubt by a later judgment.121

6.2 There is no right to appeal a decision to make a preliminary reference
as such

In Data Protection Commissioner v Facebook Ireland and Maximillian Schrems,122 the
appellant argued that there is no right to appeal a decision to make a preliminary reference.
The Supreme Court, noting there were sufficient grounds to grant leave for a leapfrog
appeal to the Supreme Court, cited the leading national case of Campus Oil v Minister for
Industry and Energy,123 noting that a request by a national judge to the CJEU under article
267 did not constitute an appeal to a higher court (and thus was not a decision within the
meaning of article 34 of the Irish Constitution). Rather, it was an exercise of a right to
request interpretation granted under the TFEU and as such it was not within the power
of the Oireachtas (the Irish legislature) or of any other rule-making authority to give a
national court the power to modify or control the unqualified jurisdiction to make a
preliminary reference. Furthermore, the existing CJEU jurisprudence in Case 210/06
Cartesio,124 and Case 470/12 Pohotvosť,125 confirmed that an appeal at the national level
could not interfere with an existing reference under the jurisdiction conferred by article

116 JTI Ireland v Minister for Health [2015] IEHC 481.
117 Ibid, 20.
118 [2019] IEHC 337.
119 Ibid, [16].
120 [2019] IESC 77.
121 See Court of Justice 27March 1063, joined cases 28-30/62,DaCosta, ECLI:EU:C:1963:6 andCourt of Justice

11 June 1987, C-14/86, Pretore di Salò, ECLI:EU:C:1987:275.
122 [2018] IESC 38.
123 [1983] IR 82.
124 CJEU 27 February 2014, C-470/12, Pohotvosť, ECLI:EU:C:2014:101.
125 CJEU 16 December 2008, C-210/06, Cartesio, ECLI:EU:C:2018:273.
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267 where questions on interpretation of EU law required such a reference. In the
circumstances the Supreme Court was satisfied there was a stateable case on which a
leapfrog appeal could be granted.

In the subsequent substantive hearing,126 the Supreme Court confirmed that in
accordance with Cartesio there could be no appeal against the decision of the High Court
tomake a reference, nor could there be an appeal against the terms of the questions referred.
However, the Court noted that it did not follow that there was any reason in EU law why
a Court could not, in accordance with national law and procedure, entertain an appeal
against a finding of fact which formed part of the process leading to the reference.127

Question 7

Subsequent to the High Court decision in Digital Rights Ireland128 and Tele2129 and
subsequently Dwyer,130 the issue of disapplication is likely to be of increasing relevance as
appeals are lodged challenging convictions obtained pursuant to data retention measures
relied upon in criminal proceedings which are subsequently declared incompatible with
EU law.

A further emerging trend in Irish law appears to be the increase in recourse to
preliminary references.131 In the last two years alone (2017 and 2018), the Irish courts have
made 24 preliminary references to the CJEU.132 Indeed, the statistics available from the
CJEU confirm this trend with a steady increase in preliminary references from 2012 (6)
to 2017 (12). More broadly, similar increases are evident across the majority of Member
States.133 A number of urgent preliminary references have been made by Irish courts, for
example, Cases C-327/18 PPU RO134 and C-325/18 PPU CE and NE.135

126 [2019] IESC 46.
127 See also Ullens de Schooten v Belgium App no. 3989/07 and 38353/07 (2011); Baydar v The Netherlands

App no. 55385/14 (2018); and Ogieriakhi v Ireland App No. 57551/17 (2019).
128 CJEU 8 April 2014, C-293/12, Digital Rights Ireland, ECLI:EU:C:2014:238.
129 CJEU 21 December 2016, joined cases C-203/15 and C-698/15, Tele2/Watson, ECLI:EU:C:2016:970.
130 [2018] IEHC 685.
131 See E Fahey, Practice and Procedure in Preliminary References to European: 30 Years of Article 234 EC Case

Law from the Irish Courts, First Law Limited, 2007 and in particular Chapter 1.
132 CJEU, Annual Report, 2018, available at https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-

04/_ra_2018_en.pdf.
133 Annual Report: 2017: The Year in Review, 121-122.
134 CJEU 19 September 2018, C-327/18 PPU, RO, ECLI:EU:C:2018:733.
135 CJEU 19 September 2018, C-325/18 PPU, CE and NE, ECLI:EU:C:2018:739.
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Italy

Roberto Baratta*

Question 1

1.1

To begin with, it seems worth recalling that the Court of Cassation’s1 caselaw follows the
distinction between ‘vertical’ and ‘horizontal’ direct effect of Directives as has been shaped
by theCourt of Justice of the EuropeanUnion (hereafter “CJEU”) sinceMarshall.2 However,
it has sometimes ruled in favour of individual claims pursuant to mandatory Directive
rules without giving much importance to the principle that the direct effect of Directives
operates on the vertical axis only.3

Quite in the same vein, the Court of Cassation, ruling in disputes involving private
parties, has pointed out that what matters is the rationale of the mandatory nature of a
Directive provision. If it limits the autonomy of the parties and protects private interests
only, the provision cannot be directly applied due to the CJEU’s caselaw prohibiting
horizontal direct effect of Directives. If, on the contrary, a Directive provision limits private
autonomy so as to pursue a public interest, the litigation, though formally involving private
parties, necessarily impacts upon interests going beyond those enjoyed by individuals in
such a way as to concern collective interests (‘interessi collettivi’, in Italian). In the latter
situation, so the Court argued, the domestic law conflicting with a Directive is to be
disregarded in favour of the provision contained in that Directive, provided that it is clear
and sufficiently precise. According to the Court, this outcome would not breach the
principle of exclusively ‘vertical’ effects ofDirectives as construed by theCJEU.4 A reasoning
prioritising public interests, rectius ‘collective interests’, as such deserving general protection,
seems to lie at the core of this decision.

* Prof. Dr. Roberto Baratta, Professor of International Law and EU Law (University of Macerata, Italy).
1 Corte di Cassazione – the highest Italian Court in civil and criminal matters (hereinafter, respectively Cass.

civ. and Cass. pen.).
2 Court of Justice 26 February 1986, Case 152/84, Marshall, ECLI:EU:C:1986:84.
3 See e.g. Cass. civ. Labour Section, Judgment of 3 February 1995 no 1271, Nuova giur. civ., 1995, I, p. 837.
4 Cass. civ. Labour Section, Judgment of 18 May1999 no 4817, Foro it., 1999, I, 2542, at 2550.

285



1.2

Itmay be also useful to recall that in other cases, lower Italian courts have plainly countered
the CJEU distinction and extended the direct effect of Directive provisions not correctly
implemented within domestic legislation if they were clear, precise and unconditional.
These courts argue that the limitation of direct effect to the vertical axis only would
constitute a disparity in treatment between citizens depending on the public or private
nature of the counterpart. That distinction, according to these tribunals, is not grounded
on any substantial or structural difference.5 Nevertheless, these judiciary trends clashing
with CJEU caselaw have been progressively superseded by Italian courts.6

1.3

A rather more interesting number of cases also deserves mention. As regards the potential
for Union law to generate direct effect against or in relations between individuals within
domestic legal orders, Italian caselaw offers key examples in the area of the protection of
workers’ fundamental rights and of labour standards. This trend is based on general
principles of domestic law and Union law (such as non-discrimination). In doing so, the
Court of Cassation circumvents the question of whether or not Directives are enforceable
against private parties.7

In its highest formation of joint sections (‘sezioni unite’, in Italian), the Italian Court
of Cassation resolved a clash between lower courts as to the validity of clauses contained
in collective labour agreements concerning the overall seniority of an employee. Regarding
the determination of seniority acquired during a training contract, some national courts
did not count the training period once the legal relationwas transformed into a permanent
contract if the contract so provided. The Court of Cassation overruled these judiciary
positions, instead holding that clauses excluding seniority acquired during the fixed term
training contract are invalid.8 In short, the underlying reasoning focused on the difference

5 Giudice conciliatore Roma, Judgment of 22 August 1991, Arch. civ. 1991, p. 1165; Pretore di Milano,
Judgment of 14November 1991, Foro it. 1992, I, 1599; Tribunale diMilano, Judgment of 7 September 1995,
Milano Assicurazioni s.p.a. v. Ombrellificio Pascal s.r.l., Banca, borsa e titoli di credito, 1996, II, p. 659.

6 E.g. Cass. civ., Section II, Judgment of 27 February 1995 no 2275, Giustizia civile, 1995, I, p. 1474.
7 For instance, in a case concerning consumer contracts, the Court of Cassation formally held that it had to

disregard the application of a Directive not properly implemented within Italian law. However, it referred
to article 113 of the procedural civil code, which allows a court to rule according to the principle of equity.
It finally ruled in favour of consumer. By doing so, this Court actually circumvented the CJEU position
according to which Directives cannot be enforceable against private parties. Its reasoning raised Directive
provisions to the rank of general principles of the domestic legal order (see, to that effect, Cass. civ. Section
I, Judgment of 20 March 1996 no 2369, Foro it., 1996, I, 1665, at 1670 and 1671).

8 Cass. civ. (sezioni unite) Joint Sections, Judgment of 23 September 2010 no 20074,Gruppo Torinese Trasporti
c. N., Giustizia civile, I, 2011, p. 2089.
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between the employees of private companies whose employment relationships were
governed by contractual clauses that calculated the entire length of working periods, on
the one hand, and those employees whose contracts excluded the same possibility, on the
other hand. The general principle of non-discrimination, so the Court argued, made the
latter clauses invalid. A ‘differentiated discipline’, observed the Court, ‘would integrate a
prohibited discrimination’.9

In this respect, the Court quoted the CJEU ruling in Hütter,10 where it considered the
Austrian law that excluded from the calculation, for the purpose of seniority, the training
period undertaken by the worker before eighteen years of age, and held that the Austrian
lawbreached certain articles of theCouncilDirective of 27November 2000 no 2000/78/EC.11

In doing so, the Court of Cassation shared also a judgment of a national judge, which had
affirmed the invalidity of a collective agreement provision because it was inconsistent with
EU law prohibiting discrimination based on the age of the employee.

1.4

In conclusion, the general principle of non-discrimination and other workers’ fundamental
rights, as laid down in EU law, bind individuals even where their conduct derives entirely
from the exercise of private autonomy. This sounds quite consistent with the CJEU
caselaw.12

A last short observation. Although the Court of Cassation does not explicitly mention
any underlying basis in Italian law, it is to be noted that the general principle of
non-discrimination is a foundation of the Italian Constitution, too.

9 Ivi, at p. 2095.
10 CJEU 18 June 2009, C-88/08, David Hütter v Technische Universität Graz, ECLI:EU:C:2009:381.
11 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment

in employment and occupation (OJ 2000 L 303, p. 16).
12 See e.g. CJEU 22 November 2005, C-144/04, Mangold, ECLI:EU:C:2005:709 (equal treatment as regards

employment and occupation, as well as age discrimination); CJEU19 January 2020, C-555/07,Kücükdeveci,
ECLI:EU:C:2010:21 (non-discrimination on ground of age); CJEU6November 201, C-684/16,Max-Planck
Gesellschaft, ECLI:EU:C:2018:874 (worker’s right to annual paid leave). The Court of Cassation ruled con-
sistently with the CJEU’s caselaw even as regards the ne bis in idem principle provided for in article 50 of
the Charter, which confers on individuals a directly applicable right (CJEU 20 March 2018, C-537/16,
Garlsson Real Estate SA, ECLI:EU:C:2018:193, §§ 64 to 68). See, to that effect, Cass. pen. SectionV, Judgment
of 21 September 2018 no 49869, § 10 (not yet published).
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Question 2

As to this question, it is worth addressing two judiciary trends which are capable of at least
potentially undermining the primacy of EU law over conflicting national law. The first
entails general implications that will be outlined (2.1), whereas the second is limited to a
specific issue (2.2).

2.1

Italian national courts tend to stick to CJEU’s view on the priority of EU law. It is such a
settled approach that it is hardly necessary to cite cases.13 Yet, as is known, since Frontini
(1973) the Italian Constitutional Court (hereafter “ICC”) has framed the so-called doctrine
of ‘counter-limits’ (‘controlimiti’) affecting the supremacy of EU law, though it remained
theoretical for quite a long time. According to this doctrine, based on article 11 of the
Italian Constitution, the opening of the Italian system to the European integration process
allows limitations of sovereignty, but it does not tolerate breaches of either its foundational
principles, or of the inalienable rights of individuals as guaranteed by the Constitution.14

It is a doctrine similar to the Solange ‘doctrine of equivalence’ and ‘identity review’ of EU
acts, as articulated by the German Federal Constitutional Court since its celebrated 1974
Solange I and 1986 Solange II decisions.

Be that as itmay, from the ICC’s viewpoint, the judgment on constitutionality is reserved
to itself and, in case of a negative outcome, the EU provision would not be applied insofar
as it is found inconsistent with those fundamental principles and rights, i.e. the
‘counter-limits’ – so named because they counteract ‘limitations’ of domestic sovereignty
flowing from the Italian ratification of the EU Treaties.

13 Ex plurimis Cass. civ. Labour Section, Judgment of 5 September 2013, n. 20413, Giustizia civile Mass. 2013,
p. 878; Cass. civ. Section I, Judgment of 12 September 2012 no 15207, Giustizia civile Mass. 2012, p. 1106,
concerning a Decision of the Commission binding the Italian authorities as to the incompatibility of a State
aid measure with internal market and consequently its recovery under domestic law consistently with the
relevant acquis. See also Cass. Civ. Section V, Judgment of 11 May 2012 no 7319, Mass. 2012, 381, arguing
in favour of the ‘substantially legislative value’ and the consequent binding nature for the national judges
of the Decisions rendered by the European Commission. This judgment is line with the former ‘well settled
caselaw of the Court of Cassation’ (author’s translation) thereby referred to: Cass. civ. Labour Section,
judgment of 5 September 2013 no 20413; Cass. civ. Tax Section, Judgment of 12 September 2012 no15207;
Cass. civ. Section I, Judgment of 17 November 2005 no 23269; Cass. Civ. Section I, Judgment of 28 October
2005 no 21083; Cass. civ. Section III, Judgment of 4 March 2005 no 4795.

14 See inter alia ICC, Judgments of 18 April 1991 no 168, at § 4, and of 22 October 2014 no 238, at § 3.2. The
ICC’s judgments are available online: https://www.cortecostituzionale.it. Therefore, no bibliographic source
is quoted hereinafter.
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2.1.1
In 2017, a strong dispute arose over Taricco. For the first time, the ICC actually relied on
a specific ‘controlimite’ identified in the principle of legality in criminal matters (Article
25(2) of the Constitution), and described as ‘a supreme principle of the constitutional
order’.15 This was in reaction to the previous ruling of the CJEU inTaricco, which reiterated
the unconditional primacy of EU law in order to protect the Union’s financial interests,
even if it entailed the adoption of dissuasive criminal sanctions with respect to cases of
VAT infringements in such a way as to set aside Italian legislation laying down absolute
limitation periods.16 It is self-evident that this Italian rule gives rise to impunity once a
limitation period is expired.

In its request for a preliminary ruling, the ICC suggested inter alia a way-out, founded
on its own interpretation of the EU legal system.17 It argued that restrictions to EU law
based on the national constitutional legitimacy, i.e. counter-limits, would have a legal basis
in the EU Treaties, namely in the principles of both sincere cooperation (article 4(3) Treaty
on European Union (hereafter “TEU”) and national identity preservation (article 4(2)
TEU). The ICCpleaded that EU law is restrainedwhen it collideswith national foundational
principles and basic individual rights as they are protected by national Constitutions. The
underlying assumption is that the EU Treaties cannot go so far as to impose on states the
obligation to set aside the fundamental principles of their respective constitutional systems.
In the ICC’s perspective, it is a matter of limits to be unilaterally detected by each national
system in as much as there is a need to guarantee the domestic constitutionality of the
European integration process. In this situation, EU self-restraint would be inherent in the
EU legal system.18 In other words, the ICC argued, EU law would autonomously defer to
fundamental domestic law whenever a supreme national court finds that there is an
irreconcilable conflict between the two.

To uphold this reasoning, the ICC added that the self-restraint of EU law is necessarily
implied in the fact that the CJEU usually reserves to national judges the role of guarantors
of compliance with fundamental rights. A division of competences would ultimately
emerge: the CJEU defines the scope of EU law, whereas the assessment of compliance with
the supreme principles of national law is up to domestic courts.19 The ICC also emphasized
that Taricco acknowledged the role of national courts. Indeed, according to the ICC, in
Taricco the CJEU paid lip service to the primacy principle, as it admitted that it was the
task of the referring Italian judge to ensure that the fundamental rights of the defendants

15 Order of 26 January 2017 no 24 (author’s translation).
16 CJEU 8 September 2015, C-105/14, Taricco, EU:C:2015:555.
17 Order no 24/2017, cit.
18 On the same vein, see Italian Constitutional Court, Judgment of 10 April 2018 no 115.
19 See Order no 24/2017, cit., at § 6.
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were respected in the instant case. By doing so, the ICC also quoted Taricco, at §§ 53 and
55.

En passage it is perhaps worth noting that in Taricco, the CJEU did make a reference
to the duty of the national judge to ensure compliance with fundamental rights – an
assumption which is usual in its caselaw. It however remarked that such a duty did not
exclude the primacy of EU law, as well as the imposition of criminal penalties in the instant
case.20 Moreover, according to the CJEU, disregarding national law as to limitation periods
in that case would not actually have infringed the rights of the accused as guaranteed by
article 49 of the Charter of Fundamental Rights of the European Union (hereafter
“Charter”).21

Nevertheless, in order to enhance the role of national courts, the ICC focused only
upon the reference, also made by the Luxembourg Court, to the task of domestic courts
in preserving the respect for fundamental rights at a national level. In the ICC’s eyes, the
EU approach of self-restraint is the only one capable of ‘preserving the constitutional
identity of the Italian Republic’, without ‘compromising the requirements of uniform
application of EU law’: this would be consistent with the principles of sincere cooperation
and proportionality.22

Ultimately, the clash between foundational domestic principles and supranational law
becomes more apparent than real. Instead of making the primacy of EU law conditional
upon its compliance with constitutional legitimacy limits as unilaterally invoked, it would
be better to speak of a self-limitation of EU law whenever the Supreme Court of a Member
State, performing the task reserved to it by the EU legal system, recalls its own fundamental
principles or inalienable rights of individuals.

2.1.2
Notwithstanding these observations, the subsequent M.A.S. ruling rejected the thesis of
EU law being self-limited.23 Certainly, the CJEU avoided any conflict with the ICC.24

However, it reiterated theMember States’ duty to ensure the effectiveness of EU law.M.A.S.
also recalled that Italian legislation is inadequate for securing compliance with obligations
concerning the protection of EU financial interests. Above all, the Luxembourg Court did
not resolve the conflict either on the basis of the principle of sincere cooperation, or on
respect for national identity, contrary to the ICC’s suggestions. It focused instead on the
EU Treaties, namely on the principle of legality of crimes and penalties (in its requirements
of predictability, determination and non-retroactivity of the criminal law) that is laid down

20 See case C-105/14, Taricco, in particular para. 53 of the judgment.
21 See case C-105/14, Taricco, in particular para. 55 of the judgment.
22 See Order no 24/2017, at § 8 (author’s translation).
23 CJEU 5 September 2017, C-42/17, M.A.S., ECLI: EU: C: 2017: 936.
24 Cf. Case C-42/17, M.A.S., in particular paras. 59 and 61 of the judgment.
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in article 49 of the Charter of Fundamental Rights.25 By doing so, the CJEU remained
within the area of the common constitutional traditions, as well as in that of international
agreements,26 including the EuropeanConvention onHumanRights (hereafter “ECHR”).27

Ultimately, it relied upon the substantive normative values laid down by the EU Treaties.
Thus, in the CJEU’s view, the exception to the primacy of EU law lies entirely in the

EU system, even if such clarification may appear immaterial regarding the contrast with
the ICC. Yet the difference between the two approaches is clear. Firstly, in terms of their
respective theoretical assumptions, the ICC holds that the doctrine of ‘counter-limits’ is
founded on the ItalianConstitution, which EU lawought to recognize as legitimate, whereas
for the CJEU the protection of fundamental rights is ensured by the EU legal system.

Secondly and most importantly, the two paths entail different practical conclusions
for at least three reasons. I will refer, first, to the possibility of a supreme national court to
build areas of exclusive domestic jurisdiction when it comes to unilaterally assessing the
founding principles underlying the ‘counter-limits’ (A); second, to the possibility of the
ICC to interfere in the interpretation of EU law (B); and finally, to the need for a prior
intervention of the ICC whenever a domestic provision, while implementing a piece of
EU law, adversely affects both the Italian Constitution and the Charter of Fundamental
Rights (C).

(A) A high-profile exception to the supremacy of EU law was affirmed in a judgment of
the Consiglio di Stato (hereafter “CS”), the supreme administrative Court of Italy. It was
asked to assess the compatibility with EU law of a domestic provision preventing
undertakings from participating in companies managing pharmacies.28 For these,
participation was deemed incompatible with the activities of such undertakings in the
fields of the production, distribution, brokerage and scientific study of drugs. Subsequently,
some companies challenged that prohibition by contending before the CS that such a
provision was incompatible with the general EU principle of non-discrimination, as well
as the freedoms of establishment and circulation of capital. To put it briefly, they argued
that the Italian judges had to disregard such a prohibition pursuant to the supremacy of
EU law over a conflicting domestic rule.

The CS dismissed the supremacy of EU law argument because the contested provision
was the ultimate outcome of a previous ICC judgment. Indeed, the latter had previously
held that the initial legislative text as approved by the Italian Parliament, which had not
laid down that prohibition, breached the fundamental domestic principles of equality and

25 Case C-42/17, M.A.S., in particular paras. 52 and 56-58 of the judgment.
26 Case C-42/17, M.A.S., in particular para. 53 of the judgment.
27 Case C-42/17, M.A.S., in particular paras. 54 and 55 of the judgment.
28 Consiglio di Stato, Section V, judgment of 8 August 2005 no 4207, Foro it., 2008, III, 188 ss.
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the protection of health. As a result, the ICC applied the method of ‘additive’ constitutional
judgment, which is settled in its judiciary tradition, and imposed a supplementary
amendment to the law – i.e. a sort of added ‘judiciary prohibition’ that it deemed
appropriate to tackle the constitutional prejudice.

Thus, having duly highlighted the ICC matrix of the ‘added’ provision preventing
certain companies from managing pharmacies,29 the CS concluded that the fundamental
rights to non-discrimination and health, as guaranteed by the ItalianConstitution, prevailed
over EU law and more specifically, over internal market freedoms. According to the CS,
the relevant grounds had to be found in the doctrine of ‘counter-limits’.30 In the CS’s vision,
this doctrine implies a domestic legal space completely removed from interference by EU
law – a space inwhich the State remains entirely sovereign and independent, or even better,
an area where recourse may be made to national law sources only.31 This is precisely the
area of fundamental rights as shaped by fundamental constitutional provisions: their
protection serves to create non-negotiable ‘counter-limits’ to the limitations to its
sovereignty that Italy spontaneously accepted when it ratified the EU Treaties.32

On the same rationale, the CS also denied the request for a preliminary reference to
the CJEU (see infra, answer to Question 6).

(B) A second corollary of the doctrine of counter-limitsmay be seen in the recent insistence
of the ICC to have a say in the interpretation of EU law, particularly when it comes to the
Charter and the protection of individuals. Quite illustrative is the recent statement of the
ICC affirming its jurisdiction to interpret the Charter in terms of ‘internal and possibly
European parameters’ (pursuant to articles 11 and 117 of the Italian Constitution).
According to the ICC, its interpretation would aim to ensure that the rights governed by
the Charter are interpreted in harmony with ‘constitutional traditions’.33 ‘Constitutional
traditions’means – quite likely, if one considers the ruling – Italian constitutional traditions
and not the ‘common’ constitutional traditions under article 6 TEU.

In this respect, one could incidentally notice that the ICC seems to underestimate that
in the EU legal system the ‘common constitutional traditions’ refer to a concept that is not
the mere sum of national traditions.

The latter intent was slightly revised in a subsequent decision where the ICC more
convincingly referred to the constitutional traditions ‘common’ to the Member States.34

Nonetheless, it maintained its determination to have a say in the interpretation of the

29 Ivi, at 199.
30 Ivi, at 199.
31 Ivi, at 200.
32 Ivi, at 200.
33 ICC Judgment of 11 November 2017 no 269, at § 5.2.
34 ICC Judgment of 23 January 2019 no 20, at § 2.3.
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Charter based on the central role that the Italian constitutional architecture reserves to
the ICC itself whenever the issues and the rights involved in a given case have constitutional
relevance.35 This is ‘also for the purpose of contributing, for its own part, tomaking effective
the possibility … that the corresponding fundamental rights guaranteed by European law,
and in particular by the Charter, are interpreted in harmony with the constitutional
traditions common to the Member States’.36

This conclusion appears questionable insofar as the CJEU has been conferred the
exclusive power to ensure the uniform interpretation and application of EU law (article
19(1) TEU). The ICC’s approach could be shared only if the ICC conceives its role as
merely contributing to the interpretation of the Charter.

(C) A third corollary of the ‘counter-limits’ doctrine concerns the situation of a national
law provision that is not only contrary to EU law, but also unconstitutional under national
law. Thus, individual rights may be assessed from a double standpoint: the Charter and
the Italian Constitution. In this situation, the need for a ‘double referral’ to both the CJEU
pursuant to the preliminary ruling procedure, and to the ICC according to the Italian
Constitution, may arise.

Until 2017, the ICC stated that situations of ‘double referral’ could be addressed by
national judges directly assessing the compatibility of the relevant domestic provision with
the Charter after having raised, if need be, an interpretative issue to the CJEU pursuant to
article 267 Treaty on the Functioning of the European Union (hereafter “TFEU”). A
domestic judge could even autonomously disregard a national provision if it turned out
to be inconsistent with EU law, including the Charter. If the CJEU ruled for the
compatibility of domestic law with the Charter, the national court could raise the
constitutionality issue before the ICC so as to ascertain whether the domestic law infringed
individual rights as governed by the Italian Constitution.37

However, in a 2017 ruling, the ICC reversed this former constitutional arrangement.38

To begin with, it remarked that the Charter, while being part of EU law, enjoys distinctive
features due to its typically constitutional nature. It then addressed the ‘double referral’
issue by stating that cases of alleged violations of individual rights ‘postulate the need for
an erga omnes intervention of this Court’, due also to its central role in the Italian

35 Ivi, § 2.3.
36 Ibid. (author’s translation).
37 See e.g. see Judgment of 13 July 2007 no 284, underlying the need to request a preliminary ruling to the

CJEU; Orders of 18 July 2013 no 207, at § 2.3.1, and 2 March 2017 no 48, pointing out that the coherence
of a national law governing gambling activity with the legal order is a ‘prius logico e giuridico’ (‘is a logical
and legal priority’, author’s translation) with respect to the issue of constitutional legitimacy; and Judgment
of 12 May 2017 no 111, at § 4.

38 ICC Judgment of 11 November 2017 no 269.
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Constitutional architecture.39 Conclusively, the ICCheld that if a domestic law is considered
illegitimate both in reference to the rights protected by the Italian Constitution, as well as
in relation to those guaranteed by the Charter in an area of EU competence, ‘the question
of constitutional legitimacy must be raised before the ICC, without prejudice to the referral
for a preliminary ruling on questions of interpretation or invalidity of EU law, pursuant
to article 267 TFEU’.40 To justify this revirement, the ICC mentioned the CJEU judgments
of A v. B, and Melki and Abdeli.41 A few months later, the Court of Cassation interpreted
the ruling of the ICC as conveying the message that in this situation a national judge must
first raise an issue of constitutionality before the ICC, even though the issue requires a
preliminary referral to the CJEU as well, and proceeded accordingly.42

It remains to be seenwhether this outcome is coherent with the CJEU’s settled caselaw.
As is known, according to the CJEU, a national court called upon to apply provisions of
EU law is under a duty to give full effect to those provisions, if necessary by refusing on
its own initiative to apply any conflicting provision of national law. Moreover, in the
CJEU’s vision, it is not necessary for that court to request or to await the prior setting aside
of that provision of national law by legislative or other constitutional means.43

The tension between the CJEU and the ICC is evident if one considers that in ruling
no 269/17 the ICC also pointed out that a national court may only disregard – if necessary
after a preliminary referral to the CJEU – a provision of national law that had previously
passed through the ICC’s control if that provision conflicted with EU law for reasons
different from those that had grounded the prior constitutionality judgment.44

If this is the case, the ICC’s approach would hardly be coherent with the CJEU’s
assumption, held in Starnet, that article 267(3) TFEU must be interpreted as meaning that
a national court against whose decisions there is no judicial remedy is in principle required
to refer a question for a preliminary ruling concerning the interpretation of EU law.45 This
is so even if, in the course of the same national proceedings, the Constitutional Court of
theMember State concerned has assessed the constitutionality of national rules in the light
of regulatory parameters with content similar to rules under EU law. Indeed, according
to the same judgment:

39 Ivi, at § 5.2.
40 Ibid. (author’s translation).
41 CJEU 11 September 2014, C-112/13, A. v. B, ECLI:EU:C:2014:2195, and CJEU 22 June 2010, Joined cases

C-188/10 and C-189/10, Melki and Abdeli, ECLI:EU:C:2010:363.
42 See Cass. Civ., Section II, Order of 24 January 2018 no 3831, Giornale dir. amm., 2018, p. 368, at § 11.3.6.8.
43 See CJEU 20 October 2011, C-396/09, Interedil, EU:C:2011:671, in particular para. 38 and the caselaw cited;

CJEU 4 June 2015, C-5/14, Kernkraftwerke Lippe-Ems, ECLI:EU:C:2015:354, in particular para. 32 and the
caselaw cited; CJEU 5April 2016, C-689/13,PFE, ECLI:EU:C:2016:199, in particular para. 40 and the caselaw
cited; CJEU 5 July 2016, C-614/14, Ognyanov, ECLI:EU:C:2016:514, in particular para. 34.

44 ICC Judgment of 11 November 2017 no 269, at § 5.2, in which the ICC referred to the national courts
power to disregard a conflicting national law provision as regards ‘altri profili’ (other elements).

45 CJEU 20 December 2017, C-322/16, Global Starnet Ltd, ECLI:EU:C:2017:985.

294

Roberto Baratta



the effectiveness of EU law would be in jeopardy if the existence of an obligation
to refer a matter to a constitutional court could prevent a national court hearing
a case governed by EU law exercising the right conferred on it by article 267
TFEU to refer to the Court questions concerning the interpretation or validity
of EU law in order to enable it to decide whether or not a provision of national
law was compatible with that EU law (judgment of 4 June 2015, Kernkraftwerke
Lippe-Ems, C-5/14, EU:C:2015:354, § 34 and the case-law cited).46

In 2019, the ICC seems to have finally taken account of these criticisms. Affirming that it
is a judicial organ within the scope of article 267 TFEU, it reaffirmed its empowerment to
request a preliminary ruling to the CJEU as regards the Charter. As a result of such an
assessment, it may rule that national law is unconstitutional. Moreover, it also has
acknowledged that common judges may request any preliminary ruling they deem
appropriate,47 even after the judgment of the ICC, and may disregard a national provision
as long as it is inconsistent with fundamental rights as governed by the Charter.48 It also
pointed out that all this lies within a framework of constructive and loyal cooperation
between the various systems, in which national supreme courts are called to enhance the
dialogue with the CJEU in such a way as to guarantee the maximum protection of the
rights at the systemic level pursuant to article 53 of the Charter.49

2.2

Another example where the Italian Court of Cassation discussed the supremacy of EU law
concerns the principle of national res judicata. In a taxation case between the Italian
authority and a Luxembourg company, the Court rejected the principle of supremacy and
let the national principle of res judicata prevail in quite a comprehensive way. It seems
worthmentioning that the Luxembourg company contended that the TaxationAuthority’s
activity was inconsistent with a set of EU law principles, namely with certain freedoms of
the internal market. In this judgment, the Court of Cassation dismissed the arguments
raised by the company for conflicting with the res judicata principle.50 By doing so, it
reiterated the priority of domestic rules of procedure conferring final effect on a judgment
by recalling the specificities of Lucchini. It held that Union law does not require the national
judge to disregard domestic procedural provisions conferring the authority of res judicata

46 Ibid, in particular para. 21.
47 ICC Judgment of 21 February 2019 no 20, at § 2.3.
48 ICC Judgment of 21 March 2019 no 63, at § 4.3.
49 Order 10 May 2019 no 117, at § 2, 9 and 10.
50 See Cass. Civ. Section V, Judgment of 13 July 2018 no 18642, at § 1.1 and 2.
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on a judiciary decision, even if this would be necessary to remedy a national situation
conflicting with EU law.51 The primacy of EU law over national procedural law on res
judicata is therefore exceptional and strictly limited to the Lucchini specificities.52 In the
Court of Cassation’s eyes, its conclusion fits the CJEU caselaw, namely Klausner53, and
since such caselaw was clear, it was not necessary to request a preliminary ruling from the
CJEU.54

2.2.1
One may wonder whether this approach oversimplifies the relevant CJEU caselaw. It is
certain that the Court has affirmed the importance, both in the legal order of the European
Union and in national legal systems, of the res judicata principle. Certainly, it has also
affirmed the need to ensure both stability of the law and legal relations and the sound
administration of justice. It also underlined that it is important that decisions of courts or
tribunals that have become final are no longer called into question.55 However, the CJEU
has narrowed the general assumption that EU law does not require a national court to
disregard domestic rules of procedure conferring finality on a judgment, even if doing so
would make it possible to remedy a domestic situation which is incompatible with EU
law.56 The CJEU has actually pointed out also that if the applicable domestic rules of
procedure provide the possibility, under certain conditions, for a national court to review
a decision having the authority of res judicata in order to render the situation compatible
with national law, that possibility must in principle prevail, so as to ultimately bring the
situation back into line with EU law.57 Moreover, in a State aid case, the CJEU has recently
affirmed, under certain conditions, the supremacy of EU law vis-à-vis a rule of national

51 See Cass. Civ. no 18642, cit., at § 2.3, and the caselaw cited such as Cass. Civ., Judgments of 6 May 2015
no 9127, and 22 January no 2046.

52 Cass. Civ. no 18642, cit. at § 2.4.
53 Ivi, at § 2.5.
54 Ivi, at § 2.6.
55 CJEU 10 July 2014, C-213/13, Impresa Pizzarotti, EU:C:2014:2067, in particular para. 58 and the caselaw

cited.
56 ivi, at § 59 and the caselaw cited.
57 Ivi, at § 62. Besides, it worth recalling that the intangibility of the national judgment that prejudices the

individual rights as governed by Union law is not without consequences for the Member State concerned.
The CJEU held that in such situation there may be room for the liability of a Member State whose national
courts adjudicating at last instance have delivered a decision incompatible with EU law if it infringes indi-
vidual rights governed by it and such a violation cannot normally be corrected otherwise (see, to that effect,
CJEU 30 September 2003, C-224/01, Köbler, ECLI:EU:C:2003:513, in particular para. 34; CJEU 13 June
2006, C-173/03, Traghetti del Mediterraneo, ECLI:EU:C:2006:391, in particular para. 31, and CJEU
6 October 2015, C-69/14, Târșia, ECLI:EU:C:2015:662, in particular para. 40).

296

Roberto Baratta



law enshrining the principle of res judicatawhen this principle prevents the national court
from drawing all the consequences of a breach of article 108(3) TFEU.58

Conclusively, according to the CJEU, the relation between the supremacy of EU law
and national res judicata is more nuanced that the Court of Cassation seems inclined to
believe. It should not be taken for granted that a significant obstacle to the enforcement
of EU law and, in particular, to a principle as fundamental as that of the control of State
aid may be justified either by the principle of res judicata or by the principle of legal
certainty.

2.3

A brief final observation. National limits to the primauté as proposed by the ICC, as well
as by other supreme national courts, illustrate a situation of systemic tension within the
European integration process. Is there a normative ‘meeting place’, a method of dialogue
that is not only procedural, such as under article 267 TFEU, but rather substantive in
naturewhere courtsmay reconcile differenceswith sufficient space for national specificities?
An affirmative response may be found in article 2 TEU, whose role is increasingly valued
by theCJEU. To put it in brief, both a national judgewho intended to protect a fundamental
principle of its constitutional order so as to justify a restriction on the application of EU
law and, conversely, the EU judge who wished to affirm the primacy principle, should
evaluate their positions in the light of the common values as enshrined in article 2 TEU,
including inter alia the protection of human rights. It is here argued that this provision
offers a ‘bridging rule’ that in the long run could gradually lead to a system of shared
normative values.

This ‘normativemeeting place’does not necessarily impose onMember States a uniform
scale of values. Judiciary practice shows examples of harmonious reconstruction of
differences. Though not referring to article 2 TEU, the CJEU has already shown flexibility
in shaping common legal traditions which are at the core of the integration process – i.e.
a sort of nuanced approach that did not exclude exceptions even to the homogeneity of
the internal market.59 In other situations, it has been the task of the ICC to avoid conflicts.
For example, as regards the ‘economic activity’ of prostitution, as the CJEU has defined
it,60 the CJEU did not pay attention to the promotion of human dignity as a normative

58 See, to that effect, CJEU 11 November 2015, C-505/14, Klausner Holz Niedersachsen GmbH,
ECLI:EU:C:2015:742, in particular paras. 45 and 46 and the caselaw cited by analogy.

59 E.g. CJEU 14 October 2004, C-36/02, Omega, ECLI:EU:C:2004:614, in particular para.35; CJEU
22 December 2010, C-208/09, Sayn-Wittgenstein, ECLI:EU:C:2010:806, in particular paras. 83, 84, 87, 89,
91 and 92.

60 CJEU 20 November 2001, C-268/99, Jany, ECLI:EU:C:2001:616, in particular paras. 60 and 61.
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value in an objective sense. On the contrary, the ICC did put emphasis on promoting
human dignity and likely contributed to the construction of European values, while
exploiting the CJEU’s opening to national systems that criminalise such activity.61 Again
the ICC has shown a clear will not to extend the doctrine of ‘counter-limits’ to the area of
State aid, instead holding that the Union’s rules on the qualification and admissibility of
public intervention in the national economy, including the Commission’s competences
and the jurisdictional control system as shaped by the EU acquis, do not undermine the
fundamental values enshrined in theConstitution.62 Thus, in this perspective, a construction
of foundational values, genuinely common but not necessarily uniform throughout the
EU, does not seem impossible.

Question 3

3.1

This question suggests that a national court would engage directlywith theCJEU’s doctrines
of mutual recognition or mutual trust. In Italy, a somewhat similar situation arose as
regards the CJEU’s approach concerning the European arrest warrant (hereafter “EAW”).
Here the ICC, instead of rejecting the primacy of EU law, endorsed the CJEU caselaw,
while taking advantage of the flexibility provided by that piece of EU legislation to the
benefit of Member States. In a 2010 ruling, the ICC assessed the constitutionality question
raised by several Italian courts about the Italian implementing legislation, taking account
of the CJEU caselaw related to the interpretation of the EAW act. The ICC examined the
provision according to which a Member State may refuse to execute an EAW for persons
who have demonstrated a certain degree of integration into the society of that state.63 It
also highlighted that the judicial cooperation system in criminal matters within the EU is
based not only on the principle of mutual recognition, but also on the need to promote

61 ICC Judgment of 6 March 2019 no 141. In this long and difficult to summarize ruling, it pointed out that
prostitution as such is not protected under the Italian Constitution, as it cannot be equated to a mere eco-
nomic service provided by a self-employed person; and since the freedom of economic initiative cannot
take place in contrast with social utility or in such away as to cause damage to human dignity, i.e. a normative
value that goes beyond the conscience of the self-employed person or the worker alone. It is instead an
objective notion that is paramount in the Constitution. Consequently, the legislator, by making himself the
interpreter of the common social sentiment in a specific historical moment, can legitimately criminalize
prostitution, evenwhen it is voluntary, because it degrades themost intimate sphere of individual corporality
(ivi, at §§ 6.1 and 6.2).

62 ICC Judgment of 24 January 2018 no 142.
63 ICC Judgment of 21 June 2010 no 227.
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the social reintegration of the convicted person.64 Then, the ICC pointed out that, against
the background of such a rationale of the EAW as interpreted by the CJEU, the criterion
for identifying the evidence of the integration of a person in a certain society – including
social ties, family, work and other elements – should not be limited to citizenship only,
but also extended to permanent residence, main place of interests, family ties, education
of children and whatever else is able to reveal the existence of a real and effective rooting
in Italy of the person concerned by a warrant.65 Therefore, so the ICC argued, the Italian
implementing legislation ultimately betrayed not only the letter but above all the rationale
of the EU system. The ICC pointed out that Italy, like other Member States, had the choice
to execute or not execute a warrant as provided by the options set forth in the EAW
Framework Decision. However, once the Italian legislator decided to exclude rendition
for Italian citizens, it could not restrict this choice to them alone without breaching the
prohibition of discrimination based on nationality as set out in the EU Treaties.66 Thus,
the ICCheld the domestic implementing law of the EAWactwas incompatible with article
117 of the Italian Constitution, according to which the legislator has to comply with EU
law (unless, of course, the doctrine of counter-limits applies).

Question 4

To my best knowledge, no specific concerns have ever arisen about the judicial
independence of Italian national courts and tribunals in away that would be irreconcilable
with both article 47 of the Charter of Fundamental Rights and the relevant CJEU caselaw
and the Italian obligation to ensure effective enforcement of EU law.

Question 5

5.1

As regards the enforceability of Union law provisions within the Italian legal system, when
it comes to ensuring the effective judicial protection of individual rights as guaranteed by
EU law, I would mention as key examples two provisions of the so-called Consumer Code
(‘Codice del consumo’, in Italian). They have been amended several times to implement
the relevant EU acquis.

64 Ivi, at § 5.
65 Ivi, at § 8.
66 Ivi, at §§ 7.1 and 8.
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5.2

Firstly, article 139(1) sets out that consumer and user associations are entitled to bring
suits to protect the collective interests of consumers and users. They are also empowered
to act in the event of the violation of the collective interests of consumers in the matters
governed by the Code, which includes the national implementing legislative provisions of
Directive 2006/123/EC on services in the internal market, as well as Regulation (EU)
524/2013 ononline dispute resolution for consumer disputes, andRegulation (EU) 2018/302
on addressing unjustified geo-blocking and other forms of discrimination based on
customers’ nationality, place of residence or place of establishment within the internal
market.

5.3

Secondly, article 140(1) and (2) provide that the individual rights of consumers and users,
when they are ‘homogeneous’, as well as the ‘collective interests’ can also be protected
through a class action. Under the consumer code, the class action suit has as its object the
ascertainment of liability and the obligation to pay damages and refunds in favor of
consumers and users.

Question 6

6.1

As a matter of principle, one may safely recognise that Italian national courts – more
specifically those against whose decisions there is no judicial remedy under national law
– that do not request a preliminary ruling from the CJEU, rule consistently with article
267 TFEU where the EU provision has been already interpreted by the CJEU or its correct
application is obvious (the so-called acte clair doctrine).67 No overwhelming doubts arise
about a recent decision of the Court of Cassation not to defer an issue of interpretation of
article 50 of the Charter related to market abuse and the application of ne bis in idem

67 See, to that effect, for instance Cass. civ., Judgment of 20 June 2012 no 10127, Giustizia civile 2012, I, p.
1877, at p. 52 to 65, where it concluded, after an extended examination of the CJEU caselaw on the subject-
matter, that it was not necessary to request the preliminary ruling.

300

Roberto Baratta



principle. Indeed, the Court of Cassation took account of the CJEU caselaw on the
subject-matter.68

6.2

Judicial practice shows a noteworthy exception to the duty to refer a matter to the CJEU
in a 2005 ruling (supra, § 2.1) by the CS.

As discussed, in the mentioned case, the CS pursued an approach consistent with the
doctrine of ‘counter-limits’. It argued that the ICC’s previous decision on the same
subject-matter was final and this prevented it from referring the issue to the CJEU. The
CS pointed out that, regardless of any possible interpretation of EU law by the CJEU, it
was not permissible for a national judge to refer to the Court of Luxembourg a preliminary
issue already decided by the Italian Constitutional Court. Since the fundamental rights to
non-discrimination and healthwere at issue, according to theCS thematter was thoroughly
absorbed by the decision of the ICC, as it is paramount in the area of protection of individual
rights, which remains reserved to national supreme courts.69 It is evident that this conclusion
is questionable to say the least in terms of its coherence with article 267, third paragraph,
TFEU.

6.3

As to the obligation to refer an issue of Union law to the CJEU under article 267, third
paragraph TFEU, it is worth mentioning the Law of 27 February 2015 no 18, which sets
out provisions on the civil liability of national judges refraining from requesting a
preliminary ruling.70 Aimed at making the previous discipline on civil liability more
effective,71 it sets forth inter alia that, when determining a ‘manifest breach of EU law’,
account must also be taken of the failure to comply with the obligations to refer an issue

68 Cf. Cass. pen., Judgments of 16 July 2018 no 45829, Foro it., II, 2019, 279, at 308, para. § 3.3.5; and
9 November 2018 no 5679, Foro it., II, 2019, 279, at 287, paras. 3.2 and 3.5.

69 The Italian wording is as follows: ‘Ritiene invece non consentito che giudice nazionale in presenza di una
statuizione della Corte costituzionale che lo vincola all’applicazione della norma appositamente modificata
in funzione della tutela di un diritto fondamentale, possa prospettare alla Corte di Lussemburgo un quesito
pregiudiziale della cui soluzione non potrà comunque tenere conto, perché assorbita dalla decisione della
corte italiana, incidente nell’area della tutela dei diritti ad essa riservata’ (Consiglio di Stato, Section V,
Judgment of 8 August 2005, no 4207, cit., at 200).

70 Gazzetta Ufficiale della Repubblica italiana (Italian Official Journal), 4 March 2015, no 52, (‘Disciplina della
responsabilità civile dei magistrati’), amending the Law of 13 April 1988 no 117.

71 See article 1.
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under article 267, third paragraph, TFEU, as well as of the failure to complywith theCJEU’s
caselaw.72

This provision has led to the rising of preliminary referrals to the CJEU by judges of
last instance, namely by the CS, even where matters are settled in the CJEU caselaw and
therefore theCSmust decide accordingly. TheCJEUdoes not seem to counter this practice,
being it reluctant, due perhaps to a judiciary policy, to dismiss a reference for a preliminary
ruling when it comes from a national high court.73 In this respect, Italian law is absolutely
clear that the civil liability of judges may arise only if, through its judgment, the judiciary
manifestly infringes EU law as interpreted by the CJEU. In other words, there is no risk
of liability whatsoever, and consequently no need to refer a matter of EU law, if the judges
stick to the settled caselaw of the CJEU, unless of course there is a different question to
defer or the need to reopen that caselaw on different grounds.

Question 7

Finally, it may be worth noting that even though Italy remains a ‘dualist’ country, Italian
courts consider that EU law is enforceable as European law. The ICC has dismissed the
doctrine of ‘transformation’, which was based on the old assumption that an external
provision needs to be transplanted into domestic law to become enforceable by courts as
national law. From a dualist viewpoint, nowadays it is unnecessary to assume that national
law is exclusive. This simplifies several issues concerning the correct enforcement of EU
law – for instance, any conflict is not to be solved anymore according to the ordinary
conflict rules applying within the domestic legal order.

72 See article 2(3 bis): ‘In caso di violazione manifesta del diritto dell’Unione europea si deve tener conto anche
della mancata osservanza dell’obbligo di rinvio pregiudiziale ai sensi dell’articolo 267, terzo paragrafo, del
Trattato sul funzionamento dell’Unione europea, nonché del contrasto dell’atto o del provvedimento con
l’interpretazione espressa dalla Corte di giustizia dell’Unione europea’.

73 The CJEU seems more inclined to declare a referral as manifestly inadmissible when it comes from a lower
national court: see for instance the Order of 20 July 2016, C-141/16, Stanleybet and Stoppani,
ECLI:EU:C:2016:596.
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Luxembourg

Fatima Chaouche, Francis Delaporte, Jörg Gerkrath and Jean-Claude Wiwinius*

Question 1

L’étude de la jurisprudence luxembourgeoise récente, et plus particulièrement celle en
provenance des juridictions administratives, révèle davantage une tendance propice à la
reconnaissance de droits en faveur des particuliers sur le fondement de principes généraux
du droit de l’Union ou encore de la Charte des droits fondamentaux de l’Union européenne,
ci-après « la Charte », plutôt que la consécration d’obligations à partir de ces mêmes
sources.1

Cette tendance s’est particulièrement illustrée dans le contexte du contentieux en
matière d’échange de renseignements à caractère fiscal, contexte qui est à l’origine du
recours préjudiciel introduit par la Cour administrative dans l’arrêt Berlioz.2

Pour comprendre l’origine de ce contentieux, il est utile de rappeler qu’il provient de
changements législatifs adoptés en novembre 2014 en vue de se conformer aux
recommandations du Forum Mondial de l’OCDE incitant le Luxembourg à mettre en
œuvre des procédures nationales garantissant l’efficacité et la rapidité des échanges de
renseignements entre administrations fiscales. Parmi les amendements adoptés, le législateur
luxembourgeois avait fait le choix d’abolir tout recours juridictionnel à l’encontre de la
décision d’injonction prise par le Luxembourg, en tant qu’État requis, à la suite d’une
demande d’échange de renseignements étrangère.3

* Rapporteurs nationaux: Fatima Chaouche, Référendaire à la Cour administrative (Luxembourg); Francis
Delaporte, Président de la Cour administrative (Luxembourg) et Vice-président de la Cour constitutionnelle
(Luxembourg); Jörg Gerkrath, Professeur, Université du Luxembourg et Jean-Claude Wiwinius, Président
de la Cour Supérieure de Justice (Luxembourg) et Président de la Cour constitutionnelle (Luxembourg).

1 Association Henri Capitant, Droit du Luxembourg, LGDJ, 2016, p. 21; P. Kinsch, Principe de l’État de droit.
- Statut constitutionnel, Observations, Journal des Tribunaux Luxembourg, 2019/4, n°64, pp. 111-113; G.
Simon, V. Peltier, Droits fondamentaux des contribuables: une valse à trois temps. Protection, engagements
internationaux et recherche d’un juste équilibre, Revue générale de fiscalité luxembourgeoise, 2017/2, pp.
30-41; F. Chaouche,Chronique de jurisprudence administrative enmatière fiscale, Revue générale de fiscalité
luxembourgeoise, 2019/2, pp. 53-57; F. Chaouche, J. Sinnig, Affaire Berlioz: enseignements de la CJUE et
recommandations à l’attention du législateur,Revue générale de fiscalité luxembourgeoise 2018/1, pp. 9-13.

2 CJUE, 16 mai 2017, Berlioz Investment Fund SA c. Directeur de l’administration des contributions directes,
C-682/15, EU:C:2017:373.

3 Loi du 25 novembre 2014 prévoyant la procédure applicable à l’échange de renseignements sur demande
en matière fiscale et modifiant la loi du 31 mars 2010 portant approbation des conventions fiscales et
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Ce recours permettait au juge national de s’assurer que la demande d’échange étrangère,
initiée sur le fondement de la directive 2011/16/UE4 ou d’une convention fiscale, voire sur
la base des deux instruments invoqués simultanément par l’autorité requérante, respectait
le standard prévu en matière d’échange de renseignements sur demande qui prévoit que
les informations recherchées par l’autorité étrangère doivent être vraisemblablement
pertinentes pour les besoins de son enquête. A la suite de la réforme de 2014, seul le recours
en réformation avait été maintenu et permettait à un détenteur des renseignements de
contester la sanction pécuniaire adoptée à son encontre pour cause de non-transmission
des informations recherchées par le directeur de l’administration des contributions directes,5

l’autorité luxembourgeoise habilitée à enquêter, au Luxembourg, au profit de l’autorité
requérante étrangère. Ce recours résiduel excluait cependant la possibilité de faire contrôler
la légalité de la décision d’injonction par le juge luxembourgeois à travers la vérification
de la pertinence vraisemblable des informations sollicitées par l’autorité étrangère.

Dans Berlioz,6 un détenteur des renseignements, une société luxembourgeoise, avait
été sollicitée en vue de communiquer des informations sur sa filiale française qui faisait
l’objet d’une vérification fiscale en France. Du fait de sa coopération partielle à la décision
d’injonction émise par l’autorité fiscale luxembourgeoise, la filiale a écopé d’une amende
fiscale équivalent au maximum prévu par la loi, soit 250.000 EUR. Contre cette amende,
Berlioz avait introduit un recours devant le tribunal administratif, puis en appel devant la
Cour administrative. S’il est vrai que le recours en réformation subsistant lui permettait
de contester la proportionnalité de l’amende, pareil recours ne permettait pas, en principe,
au juge administratif de prendre position quant à la validité de l’injonction. Saisie de cette
affaire en appel,7 la Cour administrative s’était interrogée sur la compatibilité de l’absence
de recours juridictionnel, précisément sur le volet relatif au contrôle de légalité de
l’injonction administrative, aux dispositions de la Charte, et plus particulièrement en
application de l’article 47 de cette dernière.

En réponse à ce recours préjudiciel,8 la Cour de Justice de l’Union Européenne, ci-après
« CJUE », a dit pour droit que l’article 47 de la Charte requiert l’existence d’un recours
juridictionnel permettant à un détenteur des renseignements, qui s’est vu infliger une

prévoyant la procédure y applicable en matière d’échange de renseignements sur demande, (Mémorial A
– n°214, 27 novembre 2014, p. 4170).

4 Directive 2011/16/UE duConseil du 15 février 2011 relative à la coopération administrative dans le domaine
fiscal et abrogeant la directive 77/799/CEE, JO L 64.

5 En vue de faciliter le travail de collecte des renseignements recherchés par l’autorité étrangère, cette même
loi permet au directeur de l’administration des contributions directes de rechercher les renseignements
sollicités par l’autorité étrangère auprès d’un tiers, dit détenteur des renseignements. Tout défaut de
coopération est sanctionné par une amende fiscale pouvant aller jusqu’à 250.000 EUR.

6 Cour adm., 17 décembre 2015, n°36893C et Cour adm., 26 octobre 2017, n°36893Ca.
7 Cour adm., 17 décembre 2015, n°36893C.
8 CJUE, 16 mai 2017, Berlioz Investment Fund SA c. Directeur de l’administration des contributions directes,

C-682/15, EU:C:2017:373.
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sanction pécuniaire pour non-respect d’une décision d’injonction, d’en contester la légalité
devant le juge national.

En vertu de la primauté du droit européen, « en tant que norme hiérarchiquement
supérieure à la loi interne luxembourgeoise » et pour assurer l’effet direct de l’article 47 de
la Charte, la Cour administrative a déployé un mécanisme jusqu’alors étranger au droit
administratif luxembourgeois, à savoir le moyen tiré de l’exception d’illégalité afin
d’effectuer le contrôle incident de la validité de la décision d’injonction litigieuse.9

L’invocation de principes généraux du droit de l’Union ou de droits consacrés par la
Charte en vue de reconnaître des droits aux justiciables ne s’est pas limitée à l’affaireBerlioz.
Depuis janvier 2019, trois recours préjudiciels ont été introduits par la Cour administrative
dans le contexte de l’échange de renseignements sur demande.10 Deux de ces recours11

portent essentiellement sur l’interprétation de diverses dispositions issues de la loi relative
à l’échange de renseignements sur demande par rapport à certains droits fondamentaux
consacrés par le droit de l’Union et plus particulièrement, l’article 47, dans le contexte du
droit à un recours juridictionnel pour le contribuable directement visé par l’enquête fiscale
étrangère, la loi actuelle ne reconnaissant l’existence d’un recours juridictionnel qu’à
l’endroit des détenteurs des renseignements, l’article 7, en ce qui concerne le respect de la
vie privée et familiale et enfin l’article 8 en matière de protection des données à caractère
personnel des personnes sollicitées ou visées par un échange de renseignements sur
demande.

Question 2

A la connaissance des auteurs de ce rapport, les juridictions nationales n’ont pas eu à
connaître d’affaires dans lesquelles elles auraient dû recourir à une mise en balance entre
des dispositions issues du droit interne et le principe de primauté du droit de l’Union ayant
pour résultat d’écarter l’application de ce dernier principe. Pareillemise en balance semble
contraire à l’interprétation qui est généralement faite du rapport entre le droit international,
le droit européen et le droit national au Luxembourg.

Étatmoniste avec suprématie du droit international, la jurisprudence nationale d’abord,
et la doctrine luxembourgeoise ensuite, ont progressivement reconnu la primauté du droit
international et du droit dérivé par rapport au droit national, y compris la Constitution

9 Cour adm., 26 octobre 2017, n°36893Ca.
10 Cour adm., 14 mars 2019, n°41486C et Cour adm., 14 mars 2019, n°41487C. Renvois préjudiciels en cours

devant la CJUE sous les numérosC-245/19 et 246/19. Voir également Trib. Adm., 10 janvier 2019, n°37014a
et Cour constitutionnelle, 28 mai 2019, n°146, (Mémorial A – n°383, 4 juin 2019). Voir également Cour
adm., 14 mars 2019, n°41487C. Renvoi préjudiciel en cours devant la CJUE sous le numéro C-437/19.

11 Cour adm., 14 mars 2019, n°41486C et Cour adm., 14 mars 2019, n°41487C.
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luxembourgeoise.12 Bien que cette interprétation ne résulte pas du texte même de la
Constitution luxembourgeoise, différentes théories ont alimenté les débats doctrinaux
faisant notamment référence au fait que le Luxembourg a été une création du droit
international (Congrès de Vienne – 1815, Traités de Londres – 1839 et 1867) et que du
fait demotifs stratégiques, aussi bienmilitaires qu’économiques, le Luxembourg s’est résolu
à pratiquer une forme de monisme particulièrement avancé à la différence d’autres États.13

En raison de cette interprétation, il est communément admis que le droit européen
prime le droit national et qu’en vertu de la primauté de ce droit, toute norme nationale
incompatible doit être écartée en vue d’assurer l’application directe de ces dispositions de
rang supérieur.

Un exemple de mise en balance de divers principes consacrés par le droit de l’union
est illustré par un renvoi préjudiciel de février 2019 de la Cour administrative.14 Dans cet
arrêt, la Cour administrativemet en balance l’interprétation de la CJUE dans le contentieux
des quotas d’émission de gaz à la lumière d’autres principes concurrents issus du droit de
l’Union. Les questions préjudicielles soulevées par la juridiction suprême de l’ordre
administratif visaient essentiellement à s’assurer que la fixation d’une sanction forfaitaire,
sans modulation possible par le juge national, à l’endroit d’un exploitant qui avait manqué
à son obligation annuelle de restitution, était conforme à différents droits fondamentaux
consacrés par le droit de l’Union. Si la CJUE avait déjà eu l’occasion de se prononcer dans
le cadre de renvois préjudiciels antérieurs sur la non-applicabilité du principe de
proportionnalité à la sanction forfaitaire, en ce que cette dernière est appliquée de manière
automatique dès la constatation d’une non-restitution, indépendamment des motifs à
l’origine de cette non-remise, la Cour administrative s’est demandée si cette interprétation
restrictive de la directive 2003/87/CE15 ne constituait pas une violation de certains principes
généraux du droit de l’Union et de droits consacrés par la Charte. Il échet de relever que
ces aspects n’avaient pas encore été tracés, dans ce contexte précis, par la CJUE.

Dans le cadre de ce renvoi préjudiciel, la Cour administrative a souhaité savoir dans
quelle mesure le principe de protection de la confiance légitime peut être pris en
considération par le juge national en vue demoduler la sanction de non-restitution imposée

12 L.Heuschling, « Les origines auXIXe siècle du rang supra-constitutionnel des traités en droit luxembourgeois:
l’enjeu de la monarchie » in Liber amicorum Rusen Ergec, Riassetto, Isabelle; Heuschling, Luc; Ravarani,
Georges (Eds.), Pasicrisie Luxembourgeoise, 2017; J. Gerkrath, « Luxembourg - The Constitution of Lux-
embourg in the Context of EU and International Law as “Higher Law” » inThe role of national constitutions
in European and Global Governance, A. Albi (Ed.), Asser Press, 2015.; C. SAUER, Contrôle juridictionnel
des lois au Luxembourg, Larcier, 2019; P. Kinsch, Le rôle du droit international dans l’ordre juridique luxem-
bourgeois, Vol. 34, Pasicrisie luxembourgeoise, 2010.

13 Association Henri Capitant, Droit du Luxembourg, LGDJ, 2016.
14 Cour adm., 7 février 2019, n°40990C. Renvoi préjudiciel en cours devant la CJUE sous le numéro C-113/19.
15 Directive 2003/87/CE du Parlement européen et du Conseil du 13 octobre 2003 établissant un système

d’échange de quotas d’émission de gaz à effet de serre dans la Communauté etmodifiant la directive 96/61/CE
du Conseil, JO L 275.
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à l’exploitant de bonne foi qui a manqué à son obligation de non-restitution à la suite d’une
erreur de manipulation au sein de la plateforme électronique de remise des quotas. Elle
s’est ensuite interrogée sur l’application du principe de proportionnalité dans la
détermination de la sanction de l’exploitant, et plus particulièrement s’il convenait de
distinguer la portée de ce principe selon qu’il est invoqué en tant que principe général du
droit de l’Union ou en tant que droit formellement consacré par la Charte.

La Cour administrative a par ailleurs soulevé une éventuelle contrariété au principe
d’égalité et au droit à un recours effectif au regard de l’application automatique de la
sanction forfaitaire infligée, de manière indifférenciée, aussi bien à l’opérateur de bonne
foi qu’à l’exploitant au comportement frauduleux.

Enfin, dans l’hypothèse de l’absence de contrôle juridictionnel de la part du juge national
dans la fixation de la sanction de l’exploitant, la Cour administrative s’est demandée si
cette situation ne constituait pas, dans les faits, une rupture du dialogue des juges entre la
CJUE et les juridictions suprêmes nationales.

Si cette affaire ne remet pas précisément en question le principe de primauté du droit
de l’Union, à la lumière d’autres principes européens concurrents, elle est particulièrement
révélatrice du recours, par le juge national, aux principes européens et à la Charte afin de
préciser davantage la marge de manœuvre de son office dans des matières où le législateur
européen consacre plus strictement l’adoption de solutions préétablies.

Question 3

La mise en balance de l’obligation de reconnaissance mutuelle avec d’autres principes
concurrents du droit de l’Union peut être relevée dans le contentieux des étrangers, et plus
précisément dans les recours en matière de protection internationale introduits devant les
juridictions administratives luxembourgeoises.

Par le biais du règlement n°604/2013, dit Dublin III,16 le législateur européen a adopté
des critères de détermination de l’État membre responsable de l’examen d’une demande
de protection internationale. Ce règlement vise à assurer la coopération des États membres
en matière de traitement des demandes d’asile et à « renforcer la confiance mutuelle entre
les États membres en matière de politique d’asile ».17

Si le principe de la confiance mutuelle est au cœur du système européen de l’asile, en
ce qu’il permet de présumer que l’ensemble des États membres respectent les droits

16 Règlement (UE) n°604/2013 du Parlement européen et du Conseil du 26 juin 2013 établissant les critères
et mécanismes de détermination de l’État membre responsable de l’examen d’une demande de protection
internationale introduite dans l’un des États membres par un ressortissant de pays tiers ou un apatride, JO
L 180.

17 Ibid., Préambule, point 22.
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fondamentaux dans l’accueil des candidats à l’asile, le législateur européen a néanmoins
prévu, dans des hypothèses spécifiques d’impossibilité d’accueil, des règles dérogatoires
aux critères classiques de détermination de l’État compétent. Eu égard aux droits des
demandeurs « énoncés dans l’acquis de l’Union enmatière d’asile et dans la charte des droits
fondamentaux de l’Union européenne », un renversement de cette présomption permet de
s’opposer au transfert d’un demandeur d’asile vers l’État membre désigné comme
responsable de l’examen de sa demande du fait de l’existence de défaillances systémiques
dans la procédure d’asile de cet État. L’existence de ces défaillances systémiques s’apprécie
à la lumière du risque de traitement inhumain ou dégradant consacré à l’article 4 de la
Charte.

Dans ce contexte particulier, il convient de noter que lamise en balance entre le principe
de confiance mutuelle et les droits fondamentaux des demandeurs d’asile est l’oeuvre du
législateur européen qui a textuellement consacré cette exigence de pondération au sein
du règlement même. Cette mise en balance s’impose au juge national qui est tenu, à la
lumière des preuves matérielles apportées par le requérant, de constater l’existence d’une
éventuelle défaillance dans l’État membre désigné comme compétent par le règlement
Dublin III.

Deux illustrations de cette mise en balance ressortent de jugements adoptés par le
tribunal administratif, en 2015 et 2018,18 dans le cadre de deux recours s’opposant à un
transfert de demandeurs de protection internationale vers l’Étatmembre désigné compétent
en vertu des règles d’allocation du règlement Dublin III. Dans les deux affaires qui
concernent un recours à l’encontre d’un transfert vers la Hongrie et l’Italie, le tribunal
administratif s’est fondé sur la constatation de l’existence, avérée ou soupçonnée, de
défaillances systémiques dans chacun de ces pays pour s’opposer au transfert des
demandeurs d’asile à destination de ces deux États membres.

Ainsi, dans le cadre du demandeur de protection internationale qui avait déjà introduit
une demande d’asile en Hongrie, le tribunal s’est, d’une part, basé sur la production de
rapports internationaux par le requérant faisant état des difficultés rencontrées par les
autorités hongroises dans l’accueil des demandeurs d’asile. En raison de ces difficultés, la
Hongrie avait, notamment, décidé de suspendre temporairement l’application du règlement
Dublin III. Citant divers rapports d’ONG, le tribunal a relevé en Hongrie « l’instauration
d’un régime draconien résolument hostile aux demandeurs, comprenant des mesures
matérielles telles que l’édification d’une clôture aux frontières et le déploiement de l’armée
ainsi que […] la pénalisation de l’immigration illégale et l’inscription notamment de la
Serbie sur une liste de pays tiers sûr, ayant pour conséquence le rejet quasi-automatique,
aux termes d’une procédure excessivement courte n’offrant aucune garantie de respect des

18 Trib. adm., 8 décembre 2015, n°37149 et Trib. adm., 3 août 2018, n°41401.
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droits les plus élémentaires des demandeurs de protection internationale […] ».19 Le tribunal
s’est, d’autre part, fondé sur le témoignage du requérant dans lequel il soutenait avoir « subi
de nombreuses brimades ainsi que des traitements humiliants et dégradants […]
l’emprisonnement dans des camps de détention pour demandeurs d’asile [….] dans lesquels
il aurait été obligé de signer des documents en langue hongroise dont il n’aurait pas compris
la teneur. Lors de ses précédentes détentions dans des centres de réfugiés hongrois, il aurait
en effet non seulement souffert de la promiscuité dans les cellules surpeuplées, mais également
de malnutrition et d’un manque d’hygiène ».20 Conformément à ces constations, et bien
qu’après avoir dans un premier temps reconnu l’incompétence de principe de l’État
luxembourgeois pour l’examen de cette demande de protection internationale, le tribunal
a invoqué l’article 3, paragraphe 2, du règlement Dublin III, pour annuler la décision
ministérielle prévoyant le transfert du requérant vers la Hongrie, retenant que les
défaillances systémiques constatées en Hongrie étaient de nature à entraîner un risque de
traitement inhumain ou dégradant au sens de l’article 4 de la Charte dans le chef du
requérant.21

Dans le même contexte que la décision précédente, le tribunal a annulé, dans un
jugement d’août 2018, la décision ministérielle prévoyant le transfert d’un demandeur
d’asile vers l’Italie du fait de l’existence de soupçons de défaillances systémiques dans la
procédure d’examen et d’accueil des demandeurs de protection internationale en Italie.22

A l’instar de la décision précédente sur la Hongrie, le tribunal a rapidement reconnu
l’incompétence du Luxembourg pour l’examen de la demande d’asile du fait d’un séjour
antérieur du requérant en Italie. Toutefois, il a estimé qu’au regard des preuves apportées
par ce dernier quant à la difficulté d’accéder aux conditions d’accueil, à un hébergement
ou encore aux soins médicaux sur le territoire italien, ces éléments étaient susceptibles
d’indiquer l’existence de défaillances systémiques en Italie. Du fait des difficultés rencontrées
par les autorités italiennes dans l’accueil des demandeurs de protection internationale, le
tribunal administratif a relevé qu’il appartenait au ministre de

« rechercher si le transfert du requérant vers l’Italie présentait les garanties
fondamentales prévues par la Convention de Genève, et ce en demandant aux
autorités italiennes de lui apporter des garanties individuelles concernant
notamment l’accès à un logement décent, afin d’écarter dans le chef du requérant

19 Trib. adm., 8 décembre 2015, n°37149, p. 6.
20 Ibid., p. 3
21 En ce qui concerne des décisions semblables adoptées au sujet d’un transfert vers la Hongrie, voir Trib.

adm., 14 octobre 2015, n°36966; Trib. adm., 15 octobre 2015, n°36941 et Trib. adm., 16 octobre 2015,
n°36967.

22 Trib. adm., 3 août 2018, n°41401.
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le risque d’être exposé à une situation de précarité et à des traitements inhumains
et dégradants ».23

Question 4

Historiquement, l’impartialité et la qualité même de juridiction ont été contestées au
Conseil d’État luxembourgeois et au directeur de l’administration des contributions directes
dans le contexte de l’exercice de leur fonction juridictionnelle.24

Dans l’arrêt Procola,25 la Cour européenne des droits de l’homme avait retenu qu’au
regard de la confusion des fonctions consultatives et juridictionnelles dans le chef de
certains conseillers d’État, à propos des mêmes décisions, le requérant, la coopérative
laitière Procola, avait raison de craindre un manque d’impartialité. Cette confusion ayant
été jugée contraire à l’article 6, paragraphe 1, de la Convention européenne des droits de
l’homme, le Luxembourg a procédé à une réorganisation de ses juridictions en charge du
contentieux administratif, créant dès 1997,26 un tribunal administratif et une Cour
administrative désormais compétents pour le contentieux administratif.

En 1993, à la suite de l’arrêt Corbiau,27 le directeur de l’administration des contributions
directes s’est vu refuser la qualité de juridiction, au sens de l’article 177 du traité CE,28 après
avoir formé un recours préjudiciel devant la CJUE. Au regard du lien organique entre le
directeur et les services fiscaux à l’origine de la décision qui faisait l’objet d’une contestation,
la CJUE a retenu que la notion de juridiction ne pouvait être retenue qu’à l’encontre de
tiers, étrangers à la prise de décision à l’origine du recours. Au lendemain de cet arrêt, le
directeur des contributions a perdu sa qualité de juge de première instance, qualité qui a
été par la suite attribuée au tribunal administratif.

Hormis l’exemple de ces deux situations spécifiques, remises en cause dans le cadre de
la saisine de juridictions supranationales, nous ne sommes pas au fait d’inquiétudes
spécifiques au sujet de l’indépendance des juridictions luxembourgeoises, et plus

23 Ibid., p. 7.
24 M. Thewes, Le Conseil d’Etat luxembourgeois après l’arrêt ‘Procola’ de la Cour européenne des Droits de

l’homme, Revue belge de droit constitutionnel, 1996, n°1, pp. 69-85; J. Olinger,Approche du nouveau régime
du contentieux des impôts directs, Etudes Fiscales, Editions Saint-Paul, 1997; J. Schaffner, Droit fiscal inter-
national, Promoculture Larcier, 2013, pt. 731; Voy. également Projet de loi n°3940 – 3940Aportant réforme
du Conseil d’Etat et portant organisation des juridictions de l’ordre administratif.

25 CEDH, 28 septembre 1995, Procola c. Luxembourg, (Déc. no. 14570/89).
26 Loi du 7 novembre 1996 portant organisation des juridictions de l’ordre administratif, (Mémorial A – n°79,

19 novembre 1996, p. 2262); Loi du 21 juin 1999 portant règlement de procédure devant les juridictions
administratives, (Mémorial A – n°98, 26 juillet 1999, p. 1892).

27 CJUE, 30 mars 1993, Corbiau c. administration des contributions, C-24/92, EU:C:1993:118.
28 Il s’agit actuellement de l’article 267 du Traité sur le fonctionnement de l’Union européenne.
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particulièrement en ce qui concernerait l’existence d’éventuels obstacles à l’application
effective du droit de l’Union.

Question 5

A la connaissance des auteurs de ce rapport, les situations où les juridictions nationales se
sont prononcées en faveur de l’élargissement des notions d’intérêt et de qualité à agir se
sont essentiellement produites dans le contexte de l’échange de renseignements sur
demande.

Tel qu’illustré par l’arrêt Berlioz, c’est précisément sur le fondement du droit de l’Union
que le juge national a pu, à l’issue d’un recours préjudiciel devant la CJUE, consacrer
l’existence d’un recours juridictionnel à l’endroit des détenteurs de renseignements affectés
par desmesures nationales leur imposant des sanctions pécuniaires alors que pareil recours
avait été expressément aboli par le législateur luxembourgeois en 2014.

En l’état actuel du droit, seul le détenteur des renseignements, sollicité par
l’administration fiscale luxembourgeoise, pour le compte de l’administration étrangère,
peut se prévaloir de l’existence d’un recours juridictionnel.29 D’après les dispositions légales
en vigueur, le recours juridictionnel est ouvert à ce tiers dans la seule hypothèse où il s’est
vu imposer une amende fiscale pour défaut de remise des renseignements requis.

Toutefois, sur le fondement des dispositions de la Charte, et plus particulièrement de
l’article 47, le tribunal administratif a reconnu l’existence d’un recours juridictionnel, en
faveur des détenteurs des renseignements, y compris dans les situations où ils n’ont pas
fait l’objet d’une sanction pécuniaire.30

Dans les deux recours préjudiciels de mars 2019,31 c’est à nouveau à partir de la
jurisprudence de la CJUE et des droits consacrés par la Charte que la Cour administrative
s’est interrogée sur la conformité de cette mesure nationale interdisant tout recours
juridictionnel à l’endroit des détenteurs des renseignements enjoints de communiquer des
informations, sans que pareille injonction n’ait été assortie d’une amende fiscale. De la
même manière, la Cour a demandé à la CJUE si cette même mesure nationale interdisant
tout recours juridictionnel à l’endroit des contribuables faisant l’objet d’une vérification
fiscale est conforme au droit de l’Union.

Tous ces renvois préjudiciels démontrent que les juridictions administratives
luxembourgeoises se fondent sur le droit de l’Union, et plus précisément sur la Charte et

29 Cette affirmation prend en considération le droit applicable jusqu’au 1er mars 2019, date à laquelle la loi
prévoyant la procédure applicable à l’échange de renseignements sur demande a fait l’objet demodifications.

30 Voir notamment Trib. adm., 26 juin 2018, n°39886.
31 Cour adm., 14 mars 2019, n°41486C et Cour adm., 14 mars 2019, n°41487C. Renvois préjudiciels en cours

devant la CJUE sous les numéros C-245/19 et 246/19.
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la jurisprudence de la CJUE, pour vérifier la compatibilité des restrictions adoptées par le
législateur national, ayant pour conséquence l’abolition de la qualité et de l’intérêt à agir
des personnes concernées ou visées par l’échange de renseignements sur demande, avec
le droit de l’Union.

La question de la qualité et de l’intérêt à agir est toutefois intimement liée au droit de
notification des individus visés par une demande d’échange de renseignements de l’existence
de cette dernière. En effet, il peut être soutenu qu’une personne qui ignore qu’elle fait
l’objet d’une mesure d’enquête sera logiquement dans l’incapacité de faire valoir ses droits
devant les juridictions compétentes. La notification des personnes visées par une enquête
fiscale transfrontière pourrait constituer une obligation pesant sur les autorités prenant
part à l’échange dans l’hypothèse où la CJUE reconnaîtrait l’existence d’un droit à un
recours effectif dans le chef du contribuable visé par une demande de renseignements.

Si les recours préjudiciels de mars 2019 ont essentiellement porté sur l’existence d’un
recours juridictionnel dans le chef du contribuable visé par une enquête ou par un détenteur
des renseignements, un recours préjudiciel du 23mai 2019,32 soulève quant à lui la question
de la conformité d’une demande groupée formulée par les autorités françaises auxmodalités
d’identification posées par la directive 2011/16 qui exigent, entre autres, que l’autorité
requérante communique l’identité de la personne faisant l’objet d’une enquête.

Cette demande de renseignements a été initiée à la suite d’un contrôle fiscal réalisé par
les autorités françaises sur une société française. Il est apparu lors de cette vérification que
l’une de ses sociétés liées, basée à Luxembourg, détenait un immeuble situé en France où
la législation fiscale exige que les personnes physiques détentrices, directement ou
indirectement, de biens immobiliers situés en France, souscrivent une déclaration faisant
état de ces détentions. Se trouvant dans l’impossibilité d’identifier les bénéficiaires effectifs
de la société luxembourgeoise, les autorités françaises ont introduit une demande d’échange
de renseignements auprès de l’administration fiscale luxembourgeoise en vue d’obtenir
les noms et adresses des actionnaires de cette société ainsi que la répartition du capital de
cette dernière. Après avoir vainement tenté d’obtenir ces informations directement auprès
de la société luxembourgeoise, le directeur de l’administration des contributions directes
lui a infligé une amende fiscale pour défaut de collaboration. Contre cette amende, la
société luxembourgeoise a introduit un recours devant les juridictions administratives
contestant la pertinence vraisemblable des informations recherchées. Plus précisément,
elle reprochait à cette injonction de ne définir les contribuables visés par l’enquête française
que par leur qualité d’actionnaire de la société luxembourgeoise, et non à la suite d’une
identification nominative et individuelle de ces personnes physiques.

Ce renvoi préjudiciel met en évidence l’élargissement de la portée des demandes de
renseignements à des informations portant sur un groupe de personnes et permet de

32 Cour adm., 23 mai 2019, n°42143C.
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s’interroger, dans l’hypothèse d’un recours contentieux introduit par l’un des actionnaires
visé par la demande groupée, sur le droit à un recours effectif et la reconnaissance, dans
son chef, de la qualité et de l’intérêt à agir devant les juridictions nationales.

Question 6

A la connaissance des auteurs de ce rapport, aucun plaideur n’a, à ce jour, contesté devant
les juridictions supranationales le refus des juridictions luxembourgeoises de saisir la CJUE
dans le cadre d’un renvoi préjudiciel.

Il doit être souligné à ce sujet que lors d’une demande de saisine de la CJUE, les
juridictions nationales font état des motifs retenus pour ne pas faire droit à la demande
du requérant, précisant ainsi la raison pour laquelle le renvoi préjudiciel n’est pas jugé
pertinent dans l’affaire dont est saisie la juridiction nationale.

Question 7

A la suite d’une question préjudicielle posée par le tribunal administratif en janvier 2019,33

la Cour constitutionnelle luxembourgeoise a décidé de surseoir à statuer dans un renvoi
portant sur la compatibilité des dispositions nationales relatives à l’échange de
renseignements sur demande avec les notions d’État de droit et de recours juridictionnel
effectif.

Dans sa question préjudicielle du 10 janvier 2019, le tribunal administratif visait deux
objectifs distincts mais complémentaires. En premier lieu, il souhaitait voir la Cour
constitutionnelle se prononcer sur la valeur constitutionnelle des principes de l’Etat de
droit et de légalité. En second lieu, c’est à la lumière de cesmêmes principes et à la condition
que la Cour constitutionnelle les consacre, qu’il est soumis la question complémentaire
de savoir si l’interdiction de recourir à l’encontre de la décision d’injonction est conforme
aux principes de l’Etat de droit et de légalité.

Plus précisément, cette affaire concerne un couple de résidents suisses qui avaient
introduit, en juillet 2015, un recours devant le tribunal administratif à l’encontre d’une
décision d’injonction adressée par le directeur de l’administration des contributions directes
à une banque luxembourgeoise, détentrice des renseignements recherchés par les autorités
suisses. Si cette affaire n’a fait l’objet d’un recours préjudiciel devant la Cour
constitutionnelle qu’en janvier 2019, cela est dû au fait que le tribunal administratif avait,

33 Trib. adm., 10 janvier 2019, n° 37014a.
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dans un premier temps, décidé de surseoir à statuer dans l’attente de l’interprétation de la
CJUE dans Berlioz.

Deux différences notables doivent être soulevées par rapport à l’arrêt Berlioz.
Premièrement, le recours devant le tribunal administratif a été introduit, non pas par le
détenteur des renseignements, mais par les contribuables directement visés par l’enquête,
à savoir le couple de résidents suisses. Deuxièmement, à la différence du cas Berlioz, la
demande d’échange de renseignements a été formulée sur le seul fondement de la
convention fiscale entre la Suisse et le Luxembourg, contrairement à l’invocation simultanée,
dans Berlioz, de la convention fiscale entre la France et le Luxembourg et de la directive
2011/16/UE.

Dans son arrêt du 28 mai 2019,34 la Cour constitutionnelle a partiellement répondu à
cette question de constitutionnalité.

Premièrement, quant aux principes généraux invoqués par le tribunal administratif,
la Cour constitutionnelle leur reconnaît, pour la première fois, le statut de principes à
valeur constitutionnelle. Bien que les principes d’État de droit et de légalité ne soient pas
formellement repris par le texte de la Constitution, la Cour constitutionnelle les consacre
à partir d’une interprétation déductive des articles 1er et 51 de la Constitution.

Deuxièmement, à la question précise de la compatibilité de l’absence de recours
contentieux avec ces principes constitutionnels, la Cour constitutionnelle a relevé comme
pertinentes les dispositions des

« articles 6 et 13 de la Convention européenne de sauvegarde des droits de
l’homme et des libertés fondamentales en matière d’accès au juge et de recours
effectif, correspondant à celles de l’article 47 de la Charte des droits
fondamentaux ».

Elle a ensuite décidé de surseoir à statuer dans l’attente de la réponse de la CJUE dans
l’affaire n° 41487C précitée35 en ce qu’elle y voit « une réponse susceptible de conditionner
celle à donner par la Cour constitutionnelle [à l’affaire dont elle est saisie] »; la question de
l’accès au juge par les contribuables faisant eux-mêmes l’objet d’un contrôle fiscal se posant
de manière semblable dans les deux affaires.

Dans cette décision, la Cour constitutionnelle fait le choix d’être « en phase » avec la
décision de la CJUE dans le renvoi préjudiciel susmentionné en ce qu’elle considère que
la décision de la CJUE, en réponse au renvoi préjudiciel formulé par la Cour administrative
de mars 2019, aura des implications pour sa propre décision, quand bien même cette
dernière ne relève pas directement d’un contexte de mise en œuvre du droit de l’Union.

34 Cour constitutionnelle, 28 mai 2019, n°146, (Mémorial A – n°383, 4 juin 2019).
35 Voir notamment question 1 et question 2 de ce rapport.
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The Netherlands

Hanneke van Eijken and Maartje Verhoeven*

Question 1

Because of the limited size permitted, this section only points out the conclusions of the
analysis of a number of cases concerning the horizontal effect of general principles and
Charter of Fundamental Rights of the EU (hereafter “Charter”) provisions in Dutch
caselaw.1 Note that the cases analysed concern mainly substantive law cases; cases on
procedural law are not the main focus of the research. The application of general principles
and Charter provisions – especially the prohibition of age discrimination – in civil
proceedings between private parties has in some cases resulted in the disapplication of
national legislation – be it seldomly – and in the ineffectiveness of clauses in collective
agreements.

1.1 Terminology

In civil law literature the term ‘direct horizontal effect’ is used for the situation in which
a rule ofUnion law as such directly confers rights and imposes obligations on private parties
and applies to assess the lawfulness of conduct of a private party or the validity of a judicial
act.2 In general, Dutch courts and Advocates General reject the direct horizontal effect of
fundamental rights, including Charter provisions.3

* Dr. Hanneke van Eijken is assistant professor of EU law at Utrecht University, Dr. Maartje Verhoeven is
judge at the District Court of Gelderland. Co-authors: Irene Aronstein, Isabella Brand, Sanne Buisman,
Kenneth Defares, Georges Dictus, Elise Filius, Sim Haket, Greetje van Heezik, Winfred Knibbeler, Hester
Kok, Maaike Küthe, Rolf Ortlep and Rob Widdershoven.

1 A more comprehensive analysis of (Dutch and foreign) cases and the legal remedies determined in these
cases can be found in I.V. Aronstein, Remedies for infringements of EU law in legal relationships between
private parties (dissertation Radboud University) Deventer, Wolters Kluwer, 2019.

2 Such as articles 45, 56, 101, 102, and 157 TFEU. Cf. A.S. Hartkamp, European law and national private law.
Effect of EU law and European human rights law on legal relationships between individuals, 2nd ed.,
Cambridge/Antwerp: Intersentia 2016, no. 12. M. Fornasier, ‘The impact of EU fundamental rights on
private relationships: direct of indirect effect?’, European Review of Private Law, Vol. 23, No. 1, 2015, pp.
29-46. And possibly a number of Charter provisions too: cf. A.S. Hartkamp, ‘Rechtstreekse doorwerking
van het EU Handvest van de grondrechten in privaatrechtelijke rechtsverhoudingen’, Ars Aequi, Vol. 68,
No. 3, 2019, pp. 218-224.

3 E.g. District Court Rotterdam, 12 April 2017, ECLI:NL:RBROT:2017:2771, para. 4.13. Opinion Advocate-
GeneralDeBock, 23 June 2017, ECLI:NL:PHR:2017:553, paras. 4.13-4.14. SupremeCourt of theNetherlands,
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In EU law-oriented journals the compatibility review of national legislationwithUnion
law – i.e. the technique applied in, for example,Mangold,4 Kücükdeveci,5 andDansk Industri6

– is often referred to as horizontal direct effect.7 In civil law literature, however, the
technique is referred to as indirect horizontal effect,8 because the effect of the general
principle or Charter provision is achieved only via the compatibility review of national
legislative provisions and not to scrutinise the legal relationship between private parties.9

1.2 Review of national legislation

Dutch courts – both lower courts, appeal courts and the Supreme Court – have assessed
the substantive compatibility of Dutch legislative provisions against general principles of
EU law andCharter provisions, in particular the principle prohibiting age discrimination.10

Generally, in the cases analysed, courts apply a proportionality review: they assess whether
the Dutch provision is objectively justified by a legitimate aim, and whether the provision
is appropriate and necessary to achieve the aim pursued.11 It has not occurred often that
in civil proceedings national legislation concerning substantive law was deemed
incompatible with Union law. Yet, in a recent case, an appeal court deemed a Dutch
legislative provision in procedural law incompatible with article 47 of the Charter.12

1December 2017, ECLI:NL:HR:2017:3053, para. 5.1.1. OpinionAdvocate-General Timmerman, 27October
2017, ECLI:NL:PHR:2017:1221, para. 3.38. And see the remarkable case (on fundamental freedoms) of the
Court of Appeal Arnhem-Leeuwarden, 2 June 2015, ECLI:NL:GHARL:2015:3913, paras. 4.11-4.13.

4 CJEU 22 November 2005, C-144/04, Werner Mangold v Rüdiger Helm (Mangold), ECLI:EU:C:2005:709.
5 CJEU 19 January 2010, C-555/07, Seda Kücükdeveci v Swedex GmbH and Co. KG (Kücükdeveci),

ECLI:EU:C:2010:21.
6 CJEU 19 April 2016, C-441/14, Dansk Industri, ECLI:EU:C:2016:278.
7 Cf. Opinion Advocate-General Tanchev in C-414/16, Vera Egenberger v Evangelisches Werk für Diakonie

und Entwicklung e.V (Egenberger), ECLI:EU:C:2017:851, para. 44. R. Schütze, ‘Direct effects and indirect
effects of Union law’, in R. Schütze and T. Tridimas, Oxford Principles of European Union Law, Oxford:
Oxford University Press, 2018, pp. 265-299.

8 E.g. Hartkamp, 2016, no. 21.
9 This observation is in line with the remark made in the questionnaire that in these cases the horizontal

effect hinges upon the ‘public law question’: M. Dougan, National courts and the enforcement of EU law,
Questionnaire Topic 1 - FIDE XXIX Congress, The Hague, 2020, p. 3.

10 See e.g. District Court Amsterdam, 12 July 2013, ECLI:NL:RBAMS:2013:5344/ECLI:NL:RBAMS:2013:4852,
paras. 6-18;District CourtGroningen, 21November 2011, ECLI:NL:RBGRO:2011:BU8666; Central Appeals
Tribunal, 26 April 2010, ECLI:NL:CRVB:2010:BM1699; and the Opinion of Advocate-General Niessen of
13 April 2015, ECLI:NL:PHR:2015:521. Supreme Court of the Netherlands, 20 April 2018,
ECLI:NL:HR:2018:651, paras. 3.3.1-3.4.

11 Cf. SupremeCourt of theNetherlands, 20April 2018, ECLI:NL:HR:2018:651; Court of Appeal ’s-Hertogen-
bosch, 2 February 2017, ECLI:NL:GHSHE:2017:345, paras. 3.19 and 3.21.

12 Court of Appeal ‘s-Hertogenbosch, 1 February 2018, ECLI:NL:GHSHE:2018:363.
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1.3 Review of collective agreements

In a number of cases, Dutch civil courts have reviewed the compatibility of clauses in
collective employment agreementswithUnion law, especially – again – the general principle
prohibiting age discrimination. Strictly speaking, collective agreements are legal
relationships between private parties, because they are drafted by social partners and not
by the national legislature. This means that the general principles and provisions of Union
law against which a collective agreement is reviewed, in this sense, have direct horizontal
effect: as such they impose rights and obligations upon private parties.13 Dutch civil courts
apply the proportionality test to assess whether a clause in a collective agreement is
compatible with Union law. When it is compatible with Union law it remains intact,14

when it is incompatible it is ineffective (either because it is disapplied, or because it is null
and void, or alternatively, annulled – the particular courts were not univocal about this).15

Apart from the direct scrutiny of collective agreements, we are not aware of (other)
examples of cases in which a general principle or a Charter provision was directly applied
to conduct or juridical acts of private parties.

Question 2

The Dutch courts have unreservedly accepted the supremacy of EU law. It can therefore
be said that the need to avoid or resolve potential conflicts with national legal principles
– by incorporating such concerns in fundamental principles of EU law – may be a less
urgent matter in the Netherlands. Be that as it may, the following examples do show a
degree of balancing of the principle of supremacy of EU law against other (European)
fundamental principles.

In a 2014 judgment concerning the retroactive adjustment of a standard flat rate, the
Trade and IndustryAppeals Tribunal held that this would violate the principle of legitimate
expectations, especially as national authorities had a margin of discretion in setting this
rate and therefore no clear violation of EU law could be established.16 However, more

13 Cf. Court of Justice 12 December 1974, Case 36/74, B.N.O. Walrave and L.J.N. Koch v Association Union
cycliste internationale, Koninklijke NederlandscheWielrenUnie and Federación Española Ciclismo (Walrave
and Koch), ECLI:EU:C:1974:140; CJEU 15 December 1995,C-415/93, Union royale belge des sociétés de
football association ASBL v Jean-Marc Bosman, Royal club liégeois SA v Jean-Marc Bosman and others and
Union des associations européennes de football (UEFA) v Jean-Marc Bosman (Bosman), ECLI:EU:C:1995:463.

14 E.g. Supreme Court of the Netherlands, 13 July 2012, ECLI:NL:HR:2012:BW 3367, paras. 5.6-5.8.
15 E.g. District Court Amsterdam (in interlocutory proceedings), 21 February 2011, ECLI:NL:RBAMS:2011:

BP6875 (and ECLI:NL:RBAMS:2011:BU5771), paras. 1.4-1.7, 1.11, 1.12 and 13; District Court Amsterdam,
5 January 2015, ECLI:NL:RBAMS:2015:40, paras. 12 and 13.

16 Trade and Industry Appeals Tribunal, 30 December 2014, ECLI:NL:CBB:2014:489, para 7.1.
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recent caselaw shows that the Trade and Industry Appeals Tribunal still upholds the ECJ’s
strict interpretation of the European principle of legitimate expectations – laid down in
the Agroferm17 judgment – where it concerns clear EU law obligations.18

The Trade and Industry Appeals Tribunal did take a slightly different approach in a
case where it concerned a claim for damages (compensation for loss resulting from an
administrative act). The case concerned a commercial laboratory which had received an
appointment to execute certain official phytosanitary checks, contrary to an EU directive
which held that these checks could only be performed by a public entity. The Trade and
Industry Appeals Tribunal there held that the Dutch government itself had contributed
to the misinterpretation of EU law, which was unforeseeable for the laboratory. Relying
on the national principle of legitimate expectations, the Court deemed this sufficient
ground to award the compensation for loss and also granted a reasonable term for the
laboratory to adapt its businessmodel, arguing that this reasonable termwas not in violation
of the European principle of loyal cooperation.19

However, it appears from a recent reference for a preliminary ruling by the Trade and
IndustryAppeals Tribunal that it is not entirely sure towhat extent it believes that national
principles of law can be invoked to limit EU law as it asked the ECJ whether the national
principle of legal certainty could be invoked for this purpose. It will have to be awaited
what the Trade and Industry Appeals Tribunal decides in a follow-up judgment before
this point is further clarified.20 In another recent judgment, this time delivered by the
Supreme Court, it also seemed that the national principle of legal certainty21 could be relied
upon against a supplementary assessment of value added tax that was due as it turned out
that EU law did not confer a right to an exemption from taxes.22 It held in particular that,
on account of the principle of legal certainty, tax payers cannot be deprived retroactively
of rights that were acquired in compliancewith the caselaw of the highest judicial authority,
even if it is later found out that this was incompatible with an EU lawdirective. Interestingly,
the SupremeCourt held that EU law could not affect this position as the relevant provision
of the directive cannot be relied upon against an individual (prohibition of inverse direct
effect).

17 CJEU 20 June 2013, C-568/11, Agroferm A/S v Ministeriet for Fødevarer, Landbrug og Fiskeri (Agroferm),
ECLI:EU:C:2013:407.

18 See for instance: Trade and Industry Appeals Tribunal, 25 August 2016, ECLI:NL:CBB:2016:266, para. 7.
19 Trade and Industry Appeals Tribunal, 27 June 2008, ECLI:NL:CBB:2008:BD5867, para 5.7.3.
20 Trade and Industry Appeals Tribunal, 18 December 2018, ECLI:NL:CBB:2018:662, para. 26.
21 For this interpretation see also this case note: R. Ortlep, ‘Nationale rechtszekerheidsbeginsel in relatie tot

de effectuering van hetUnierecht. Verbod van omgekeerde verticalewerking’, ABRechtspraakBestuursrecht,
Vol. 8, No. 75, 2019, para. 1.

22 Supreme Court of the Netherlands, 7 December 2018, ECLI:NL:HR:2018:2260, AB 2019/75, paras. 2.4.6
and 2.4.7.
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In the judgments discussed above, inwhich prioritywas actually conferred on a principle
of law over an EU obligation, this seemed to concern, on each occasion, a national legal
principle. However, theDutch caselaw also provides exampleswhere prioritywas conferred
upon a general principle of EU law to the detriment of another provision of EU law. In a
judgment delivered by the Supreme Court concerning a supplementary assessment of
value added tax in response to a suspicion of tax fraud, it was held that, as far as concerns
decisions liable to adversely affect an individual’s interests, article 48 of the Charter
concerning the rights of defence must be upheld.23 It is clear from the judgment that, under
certain conditions stipulated by EU law, this may restrict the effective enforcement of the
VAT Directive. A second example is derived from a judgment by the District Court
Amsterdam concerning criminal proceedings that were initiated against the defendant for
having violated the obligation to notify orders or transactions involving scheduled
substances. The court held that the provision constituting the offence did not meet the
requirement of lex certa –with thismessage the court appeared to address both the national
and EU legislature.24

In our opinion the above examples ofDutch caselawdonot necessarily imply a balancing
of supremacy of EU law if the counterweight is provided by principles of EU law. It is
perhaps more logical to view this as giving priority to fundamental principles of EU law
over other sources of EU law, e.g. rights and obligations stipulated in a regulation or
directive. Also in respect of the ECJ’s judgments mentioned in the clarifications to the
questionnaire, it may be asked whether they signify a balancing of supremacy of EU law.
Admittedly, there is room for discussion whether the ECJ’s judgment inM.A.S. andM.B.25

applied the principle of legality under EU law or that it bowed to the Italian principle which
applies to limitation periods too as this is considered to be part of substantive law rather
than procedural.26 The answer to this question also determines the question whether the
supremacy of EU law was qualified or not by that judgment.

23 Supreme Court of the Netherlands, 10 July 2015, ECLI:NL:HR:2015:1809, AB 2015/275, para. 2.4.2 et seq.
24 District Court Amsterdam, 31 October 2008, ECLI:NL:RBAMS:2008:BG4853, para. 5.
25 CJEU 5 December 2017, C-42/17, Criminal proceedings against M.A.S. and M.B. (M.A.S. and M.B.),

ECLI:EU:C:2017:936.
26 See S. Haket, ‘Rechtseenheid en de tenuitvoerlegging van het Unierecht door de nationale rechter in een

geïntegreerde rechtsorde’, Ars Aequi, No. 3, 2018, pp. 245-253, p. 247.
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Question 3

3.1 Mutual recognition instruments in Dutch criminal law

The cases on the application of mutual recognition instruments, mostly involve European
Arrest Warrants (hereafter “EAW”)27 In such cases the District Court of Amsterdam is
the (sole) competent court of first instance. The judgment of the District Court can only
be subject to cassation in the interest of the law at the Supreme Court. Therefore, the
judgment of the District Court can be executed immediately. Since the entry into force of
Framework Decision (hereafter “FD”) 2002/584/JHA, the District Court Amsterdam has
been an important actor in clarifying the FD by requesting preliminary rulings; 13 out of
the total of 40 preliminary questions were asked by the District Court Amsterdam and led
to several important judgments, such as Poplawski I,28 Poplawski II,29 and Dworzecki30,31

In general, the defences with regards to EAW requests can be categorised in article 4
of the Charter (article 3 European Convention on Human Rights (hereafter “ECHR”),
article 47 Charter (article 6 ECHR) and procedural defences.

3.1.1 EAW and article 4 Charter
According to the District Court Amsterdam, the issuing state is responsible to ensure that
the requested person will not be subjected to treatment or punishment which violates
article 4 of the Charter. States have the responsibility to prevent that the execution of an
EAW would lead to the violation of fundamental rights of the requested person. This is
no different in light of the fact that the issuing state is a party to the ECHR or that there
are obligations on the basis of EU law to surrender person on the basis of the principle of
mutual trust.32

27 In the period of the 1st of January 2016 until the 11th of June 2019, there are 818 cases onwww.rechtspraak.nl
that match ‘EAB’.

28 CJEU 29 June 2017, C-579/15, openbaar ministerie v Daniel Adam Poplawski (Poplawski I),
ECLI:EU:C:2017:503.

29 CJEU 24 June 2019, C-573/17, Criminal proceedings against Daniel Adam Poplawski (Poplawski II),
ECLI:EU:C:2019:530.

30 CJEU 14 May 2016, C-108/16 (PPU), openbaar ministerie v Pawel Dworzecki (Dworzecki),
ECLI:EU:C:2016:346.

31 Eurojust, Case Law by the Court of Justice of the European Union on the European Arrest Warrant, The
Hague, October 2018. V. Glerum and K. Klomp, ‘Reflecties van de Internationale Rechtshulpkamer (2)’,
Trema, Vol. 1, No. 4, 2019.

32 District Court Amsterdam, 22 February 2011, ECLI:NL:RBAMS:2011:BP5390. T.P. Marguery, Transfer of
Prisoners in the European Union - Towards a better balance between Fundamental Rights and Mutual
Trust, Oisterwijk, the Netherlands, Wolf Legal Publishers, 2018, pp. 210-211.
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The District Court applies the same two levelled test as developed by the CJEU in the
joined cases ofAranyosi and Căldăraru,33 to determinewhether a EAWcannot be executed
on the basis of a (possible) violation of article 4 Charter.34

According to the District Court Amsterdam, the existence of a concrete risk for the
requested person should be considered as a temporary situation, which can be rectified
by the issuing state within a reasonable period of time. If the period of time has expired
and the issuing state did not provide any complementary information, the Court will
disallow the request of the public prosecutor to consider the EAW.35

In general, the caselaw shows that the issuing states can be divided into three categories.
The first category consists of issuing states where no evidence exists that their detention
facilities could be in violation with article 4 of the Charter, and no refusal grounds for the
execution of the EAW are found.36

The second category contains issuing states where evidence exists on the violation of
article 4 in specific detention facilities, but there is no evidence that the whole detention
system would lead to a risk of violation.37 The court will request information on the place
where the requested person will be detained, the detention space, and other conditions.38

The last category of issuing states, are states of which evidence exists on the violation
of article 4 of the EU Charter in detention facilities. In such a case, the court requests
information of the issuing state to ensure that the requested person will not be subjected
to a violation of article 4 Charter.39

3.1.2 EAW and article 47 of the Charter
The cases that concern article 47Charter violations can be divided in in absentia judgments,
and the rest category consisting of EAWs concerning execution and prosecution.Whether

33 CJEU 5 April 2016, C-404/15, Pál Aranyosi and Robert Căldăraru v Generalstaatsanwaltschaft Bremen
(Aranyosi and Căldăraru), ECLI:EU:C:2016:198.

34 Marguery, 2018, p. 214 et seq. District Court Amsterdam, 28 February 2017, ECLI:NL:RBAMS:2017:1269.
35 Marguery, 2018, p. 219. District Court Amsterdam, 26 January 2017, ECLI:NL:RBAMS:2017:414.
36 E.g. Belgium (District Court Amsterdam, 20 March 2018, ECLI:NL:RBAMS:2018:1596), Croatia (District

Court Amsterdam, 12October 2017, ECLI:NL:RBAMS:2017:7514), Italy (District Court Amsterdam, 5 June
2016, ECLI:NL:RBAMS:2016:4597), Poland (District Court Amsterdam, 8 February 2018, ECLI:NL:
RBAMS:2018:655) andHungary (District CourtAmsterdam, 18October 2016, ECLI:NL:RBAMS:2016:6884)

37 E.g. District Court Amsterdam, 13 February 2018, ECLI:NL:RBAMS:2018:863.
38 E.g the UK (District Court Amsterdam, 29 March, ECLI:NL:RBAMS:2019:2381), Czech Republic (District

CourtAmsterdam, 8August 2017, ECLI:NL:RBAMS:2017:5781), France (District CourtAmsterdam, 14May
2019, ECLI:NL:RBAMS:2019:3673), Portugal (District Court Amsterdam, 9 May 2017,
ECLI:NL:RBAMS:2017:3041 and 3043), and Sweden (District Court Amsterdam, 26 January 2017,
ECLI:NL:RBAMS:2017:440).

39 E.g. Romania (District Court Amsterdam, 15 August 2018, ECLI:NL:RBAMS:2017:5888), and Bulgaria
(District Court Amsterdam, 4 April 2019, ECLI:NL:RBAMS:2019:2563).
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the judge may execute a EAW based on an in absentia judgment depends on whether the
conditions of article 12 and 12a Overleveringswet have been met.40

With regards to the rest category, the test of Aranyosi and Căldăraru, and LM41 is
applied. If all questions are answered positively, the requested state may not execute the
issued EAW.

Currently, this test plays an important role in EAWs issued by Poland. A distinction
can be made between prosecution EAWs and execution EAWs. In case of a prosecution
EAW, article 47 only plays a role if judgment was given after the autumn of 2017.42 In case
of an execution EAW, the current situation can give rise to the court to suspend the EAW
of Poland and requests additional information on the protection of the right to a fair trial
by the competent authorities.43 However, if there is no real risk that an individual’s
fundamental right to an independent court will be violated, the EAW is still executed.44

3.1.3 EAW and procedural grounds
In the joined cases ofOGand PI 45 the CJEU determined that an ‘issuing judicial authority’,
within the meaning of article 6(1) of FD 2002/584, does not include any offices or bodies
that are exposed to the (in)direct risk of being subjected to directions or instruction of the
executive power (e.g. a Minister of Justice). Consequently, the District Court Amsterdam
determined that an EAW issued by the German prosecution office does not comply with
the requirement of said article.46

Considering Poplawski I, courtsmay refuse an execution EAW if a national or a foreign
national is in possession of a residence permit of indefinite duration in the territory of the
requested Member State, if execution of a sentence is guaranteed; willingness to execute
a EAW is not sufficient. If execution is not possible, a Member State will have to transfer
the requested person. The District Court Amsterdam follows this line of reasoning, by
requesting whether the execution of the sentence can be guaranteed by the prosecutor.47

40 Marguery 2018, p. 223. District Court Amsterdam, 10 May 2019, ECLI:NL:RBAMS:2019:3588.
41 CJEU of 25 July 2018, C-216/18 (PPU), Criminal proceedings against LM, ECLI:EU:C:2018:586.
42 Cf. District Court Amsterdam, 26 March 2019, ECLI:NL:RBAMS:2019:3164.
43 District Court Amsterdam, 23 May 2019, ECLI:NL:RBAMS:2019:3805.
44 District Court Amsterdam, 26 April 2019, ECLI:NL:RBAMS:2019:3629.
45 CJEU 27 May 2019 in joined Cases 508/18 and 82/19 (PPU), Minister for Justice and Equality v OG and PI,

ECLI:EU:C:2019:456. This case led the Dutch legislator to propose a change in procedure, where the
investigation judge (rechter-commissaris) is now responsible for issuing a request.

46 District Court Amsterdam, 29 May 2019, ECLI:NL:RBAMS:2019:3942.
47 District Court Amsterdam, 19 January 2019, ECLI:NL:RBAMS:2019:391.
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3.2 Immigration courts and the application of mutual recognition
instruments

In the first half of 2019, the Netherlands issued outgoing requests and implemented
transfers. If the Dutch Immigration and Naturalisation Service (hereafter “IND”) rejects
an application, the asylum seeker may appeal the decision at a District Court. If the Court
also rejects the application, the asylum seeker may lodge an appeal against the decision to
the Council of State.

3.2.1 Schengen and article 4 Charter
In general, the Netherlands may assume on the basis of mutual trust that the Member
State, where the person will be transferred to, will not subject the person in question to
inhumane or degrading treatment within the meaning of article 4.48 However, in light of
the case of M.S.S. v. Belgium and Greece49, the Dutch courts ruled that this assumption
may be rebutted, if there is reasonable doubt, based on substantive grounds, that the
fundamental right will be violated after his transfer. It is up to the claimant to provewhether
such a situation has occurred.50

In general, Dutch caselaw on the transfer of foreign nationals and article 4 shows that
the responsible states can be divided into two categories. The first category consists of
responsible states where no evidence exists that their asylum procedure and reception
conditions could be in violationwith article 4. In these cases, the courts and/or theCouncil
of State concludes that there are no grounds that prohibit the transfer of the foreign
national.51

The second category contains responsible states where, evidence exists on the violation
of article 4 in their asylumprocedure and reception conditions. Consequently, the transfers
of foreign nationals under the Dublin system are systematically suspended, such as with
Hungary and Greece.52

Furthermore, there are cases where, in light of the facts and circumstances of the case,
evidence exists on the violation of article 4. However, these cases do not justify the verdict
that in every case the circumstances of the asylum procedure and reception conditions
would lead to a violation of article 4. There are a few cases in which the District Court has
suspended the transfer of an asylum seeker to the Member States of Greece (before the

48 E.g. District Court The Hague, 22 January 2019, ECLI:NL:RBDHA:2019:1903.
49 M.S.S. v. Belgium and Greece, ECHR (2011), No. 30696/09.
50 District Court The Hague, 30 November 2018, ECLI:NL:RBDHA:2018:14417.
51 E.g. Germany (District Court TheHauge, 22 January 2019, ECLI:NL:RBDHA:2019:1903), Belgium (District

Court The Hague, 20 July 2017, ECLI:NL:RBDHA:2017:8788), France (District Court The Hague, 8 May
2018, ECLI:NL:RBDHA:8145),Croatia (DistrictCourtTheHague, 10 July 2018, ECLI:NL:RBDHA:2018:8264)
and Switzerland (District Court The Hague, 19 February 2019, ECLI:NL:RBDHA:2019:1478).

52 Council of State, 26 November 2015, ECLI:NL:RVS:2015:3663; Kamerstukken II 2017/18, 2499.
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suspension of transfers by the Secretary of State) and Italy, because of specific individual
circumstances such as (mental) health problems and age.53 Consequently, the State Secretary
is responsible to take a decision on the application of the asylum seeker. However, the
caselaw of the Council of State shows that an article 4-defence is mostly unsuccessful.54

In this respect, the transfer of asylum seekers to Italy under the Dublin Regulation is
noteworthy. Although the judgments of the Council of State continuously show the strict
application of the principle of mutual trust (referred to by the Council of State as the
“princinple of interstate trust”),55 the caselaw of the Dutch District Courts is somewhat
equivocal.56 This fragmented line of reasoning raises questions with regard to the limits
ofmutual recognition in respect of human rights and highlights that this formof interstate
cooperation is under pressure.

3.2.2 Schengen and article 47 Charter
In light of the case of M.S.S.57, the assumption that article 47 Charter will not be violated
may be rebutted - despite the principle of mutual trust – if there is reasonable doubt, based
on substantive grounds, that an individual’s right to a fair trial will be violated after his
transfer. It is up to the claimant to prove whether such a situation has occurred. In the last
four years, such defences have not been successful.58

Question 4

Case allocation has been a topic of debate in the Netherlands since a long time.59 The
allocation of cases is in the hands of the board of the court or, in the case of the Supreme
Court and the Council of State, respectively the president and the president of the
Department.

53 District Court TheHague, 7 August 2018, ECLI:NL:RBDHA:2018:9792 (Greece); District Court TheHague,
26 July 2017, ECLI:NL:RBDHA:2017:9056 (Italy).

54 E.g. Council of State, 12 June 2019, ECLI:NL:RVS:2019:1861; Council of State, 27 June 2019,
ECLI:NL:RVS:2019:2042.

55 E.g. Council of State, 27 June 2019, ECLI:NL:RVS:2019:2042.
56 E.g. District Court The Hague, 28 June 2019, ECLI:NL:RBDHA:2019:6493, where the Dutch District Court

suspended the transfer to Italy contrary to District Court The Hague, 13 August 2019,
ECLI:NL:RBDHA:2019:8594.

57 M.S.S. v. Belgium and Greece, ECHR (2011), No. 30696/09.
58 E.g. District Court The Hague, 4 February 2019, ECLI:NL:RBDHA:2019:1267.
59 M.L. van Emmerik and Y.E. Schuurmans, ‘Meer transparantie bij rechterlijke zaakstoedeling dringend

gewenst’, Nederlands Juristenblad, Vol. 12, No. 593, 2016. Compare also in English: Ph.M. Langbroek, and
M. Fabri, The Right Judge for each Case, a comparative study of case assignment and impartiality in 6
European countries, Antwerp, Intersentia, 2007, p. 270.
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In administrative regulations, each court determines which factors can be taken into
account. This includes factors such as the general judicial experience, the specific knowledge
in a certain area of law and individual circumstances that affect the employability of the
court. It is a catalog of fairly vague circumstances that may be taken into account.60 It does
not provide clear and predictable rules. Also, clear rules on when a case is assigned to a
single judge and when it is assigned to a chamber of 3 judges (particularly in civil and
administrative procedures) do not exist. In practice, this often depends on the person that
is responsible for the planning (often on the level of administrative support) who decides
which case is assigned to a session of a particular judge. Judges in the Netherlands are used
to exchange cases with colleagues informally when necessary. Such exchange occurs in
case of illness or planning problems, but also appearances of bias are often dealt with
informally. Instead of starting formal resignation proceedings, they will exchange the case
in which they might appear biased with a colleague.

Research shows that the method of allocation of cases actually has an impact on
perceived independence by judges.61 Moreover, in sensitive cases examples exist in which
the individuals concerned complained about the case allocation and argued that the
allocation to a particular judge or chamber did not uphold the appearance of partiality.62

The Dutch legal system has no reply to such allegations other than to indicate that the
court is deemed to be based on its function to be impartial. That may be true, but it is
precisely this observation that the European standard is presenting case allocation from
the European Network of Councils for the Judiciary (ENCJ) to determine whether the
individual characteristics, different experience and expertise of judges should not play a
role in the case allocation.

“Discussions raised the question of whether the individual characteristics or the
judge should be tasks into account while allocating a case or not. After long
discussions the final decision was that every judge is a competent professional
and that personal / individual features should not influence the quality of his /
her work”.63

60 These administrative regulations are published in the Staatscourant and on the internet website of the court
concerned.

61 F. vanDijk, F. vanTulder andY. Lugten, Independence of judges: judicial perceptions and formal safeguards,
Working Paper Council for the Judiciary, 2016, p. 20.

62 See for instance District Court The Hague, 21 april 2010, ECLI:NL:RBSGR:2010:BM1744 (Chipshol) and
District Court Alkmaar, 7 Juli 2011, ECLI:NL:RBALK:2011:BR0820.

63 European Network of Councils for the Judiciary (ENCJ), Minimum Judicial Standards IV: Allocation of
Cases, ENCJ-Report 2013-2014, p 7.
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In 2012, a commission has been installed to provide a ‘national code for the allocation of
cases’. In May 2019, after years of discussions on concepts, this national code has been
adopted. It has to be awaited what this will lead to in practice.

Question 5

With regard to the influence of the EU principle of effective judicial protection on the
Dutch systemof judicial protection and standing rights, two issues deserve further attention.

The first issue relates to access to the administrative courts. In principle, Dutch law
allows a wide access to these courts for every natural or legal person whose interest is
directly affected by a decision. This group includes third parties and general interest NGOs.
However, as a result of the so-called relativity requirement of article 8:69a General
Administrative Law Act (GALA), parties cannot rely on grounds relating to rules or
principles which do not aim to protect their interests. This requirement applies to both,
purely domestic grounds and to grounds based on EU law. Obviously the latter may cause
tension with the EU principle of effective judicial protection.

Dutch administrative courts have ‘solved’ this tension by applying the relativity
requirement in EU law cases in a way that is supposed to be consistent with the principle
of effective judicial protection.64 On the basis of the principle, individuals are entitled to
have their grounds assessed if they relate to EU law which confers rights on them that
should be enforceable before the courts. In this regard, the national courts refer to the
CJEU’s caselaw.65 Whether EU legislation confers rights on individuals, depends on their
personal scope, which is determined by the courts on the basis of the substance and purpose
of the EU legislation involved. Quite often this analysis leads to the conclusion that the
EU rules in question do not confer rights on the individuals relying on them, and that the
relativity requirement prevents the EU rules form being assessed by the courts. This is for
instance the case if a company relies onEUenvironmental rules to prevent the establishment
of competing businesses nearby, at least insofar these rule aim at improving the environment
only and not at regulating competition as well. The same happened when proprietors of
real estate for services purposes relied on the Services Directive and the free movement of
services of article 49 Treaty on the Functioning of the EuropeanUnion (hereafter “TFEU”),

64 Cf. Council of State, 18 May 2016, ECLI:NL:RVS:2016:1295; Central Appeals Tribunal, 21 February 2017,
ECLI:NL:CRVB:2017:607; Trade and IndustryAppeals Tribunal, 3 September 2018, ECLI:NL:CBB:2018:440.

65 CJEU 11November 2004, C-216/02,Österreichischer Zuchtverband für Ponys, Kleinpferde und Spezialrassen
v Burgenländische Landesregierung, ECLI:EU:C:2004:703; CJEU 13 January 2005, C-174/02, Streekgewest
Westelijk Noord-Brabant v Staatssecretaris van Financiën (Streekgewest Westelijk Noord-Brabant),
ECLI:EU:C:2005:10.
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to prevent the construction of new real estate for services purposes in the same area.66

According to the Council of State the proprietors could not rely on these EU rules, as their
interests were contrary to the interest protected by the EU rules. Finally, the requirement
may exclude the assessment of possible breaches of EU state aid rules. According to the
CJEU, these rules aim at the protection of competitors, who suffer the negative effect of
the distortion of competition created by the possibly unlawful state aid, and of those who
are subject to a tax which is an integral part of the state aid measure.67 If individuals do
not qualify as such, the relativity requirement precludes the assessment of their state aid
related complaints.68

In the literature, the application of the relativity requirement in EU law cases is generally
considered to be consistentwith EU law.69 However, some authors aremore critical, because
they doubtwhether national courts can decide on the personal scope of an EU rulewithout
referring the matter to the CJEU.70

The second issue concerns state liability for breaches of Union law by means of formal
legislation, i.e. legislation established jointly by government and parliament. First, it should
be noted that in the landmark case of Habing the Dutch Supreme Court has ruled that
under Dutch constitutional law the state is liable for every breach of directly effective
international and Union law by the formal legislator,71 Insofar the strict Union condition
of a sufficient serious breach does not apply.

Secondly, to establish a compensation right under Dutch law, the rule infringed must
intend to offer protection against the damage as suffered by the injured person. This liability
relativity requirement72 resembles the liability condition prescribed by the CJEU, that the
rule infringed must have been intended to confer rights on individuals.73 In the case of
EnergyClaim the Supreme Court has integrated both requirements by stating that in EU
liability cases both, national and EU law, require that the rule infringed aims, at least as
well, at the protection of the proprietorial interests of the injured party or that these interests

66 Council of State, 18 May 2016, ECLI:NL:RVS:2016:1295.
67 C-174/02, Streekgewest Westelijk Noord Brabant.
68 Council of State, 2 November 2016, ECLI:NL:RVS:2016:2892; Central Appeals Tribunal, 21 February 2017,

ECLI:NL:CRVB:2017:607.
69 M.R. Botman, ‘Het relativiteitsvereiste en het Unierecht’, JBplus, No. 2, 2017/2, pp. 145-161; R. Ortlep and

R.J.G.M. Widdershoven, ‘Hoofdstuk VI – Rechtsbescherming’, in S. Prechal and R.J.G.M. Widdershoven
(eds), Inleiding tot het Europees bestuursrecht, Nijmegen, Ars Aequi Libri, 2017, pp. 368-379.

70 W. Knibbeler, ‘’A critical loss?’. De ACM verliest zaak over marktafbakening zakelijk post bij College’,
Markt en Mededinging, No. 3, 2019, pp. 125-130.

71 SupremeCourt of theNetherlands, 18 September 2015, ECLI:NL:HR:2015:2722 andECLI:NL:HR:2015:2723
(Habing).

72 It should be distinguished from the relativity requirement of article 8:69a GALA, discussed above, as the
former limits the possibility of awarding damages, while the latter limits the assessment of certain legal
grounds.

73 CJEU 5 March 1996 in joined Cases 46/93 and C-48/93, Brasserie du Pêcheur SA v Federal Republic of
Germany and The Queen v Secretary of State for Transport, ex parte: Factortame Ltd, ECLI:EU:C:1996:79.
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are so closely connected with the directive’s aim that the damage sustained falls within the
protective scope of the directive.74 The latter part of this phrase is derived from the CJEU’s
judgment in Juta Leth, to which the Supreme Court explicitly refers.75

FromEnergyClaim it is apparent that the integrated national/EU relativity requirement
may seriously restrict the compensation rights of injured parties. The case was about state
liability for the late transposition of the Energy Performance of Buildings Directives, which
require an energy certification of buildings conducted by qualified experts. EnergyClaim,
an association representing these experts, had filed a claim for liability as its members (the
experts) had suffered loss and damages because of the transposition failure. At the end,
the Supreme Court rejects the claim because EnergyClaim does not fulfil the national/EU
relativity requirement. According to the Supreme Court the directives aim at positive
environmental effects by improving the energy performance of buildings. Although they
foresee the involvement of experts for the energy certification of buildings, this does not
imply that the directives aim at protecting the economic and financial interest of the experts
or that the damage sustained falls within their protective scope. The Supreme Court sees
no reason to refer thematter to the CJEU, because the application of (also) the EU relativity
requirement is considered an acte clair.

Question 6

According to statistics of the CJEU regarding requests for preliminary rulings, the
Netherlands is ranked nr. 3 with 1048 preliminary references in the period 1952-2018.76

In 2018, Dutch courts referred 35 cases to the CJEU.
In relation to preliminary references, three themes emerge in caselaw and literature in

relation to preliminary references: (i) the duty to refer in case of conflicting judgments by
national courts, (ii) the extent of a duty to state reasons for a decision not to refer and (iii)
the liability of the Dutch government for judgments of the highest courts in which a
reference was not made.

6.1 A duty to refer in case of conflicting judgments by national courts?

Following X and Van Dijk and Ferreira significant discussions in literature and in the
Dutch courts continue on the application of the Cilfit criteria. The Council of State has

74 Supreme Court of the Netherlands, 19 October 2018, ECLI:NL:HR:2018:1973 (EnergyClaim).
75 CJEU 14 March 2013, C-420/11, Juta Leth v Republik Österreich, Land Niederösterreich (Juta Leth),

ECLI:EU:C:2013:166.
76 Only Germany and Italy have referred more preliminary questions to the Court of Justice of the European

Union. See: https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-04/_ra_2018_en.pdf.
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recently repeatedly held that conflicting judgments regarding EU law of lower courts does
not mean that an acte clair does not exist77. On the other hand, the Tribunal for Trade and
Industry in an interim judgment dated 6 February 201878, referred questions to the CJEU
based in particular on the consideration that other courts in theNetherlands had expressed
a different interpretation of EU law as a result of which an acte clair could not be assumed.79

It remains difficult for lower courts to be confronted with a judgment by Dutch higher
courts that in spite of their judgment to the contrary, the interpretation of EU law of a
highest court should be characterised as an acte clair. This can be illustrated by a case
involving coal taxation, the Court of Appeal of ‘s-Hertogenbosch extensively examined as
to whether the relevant levy is compatible with Directive 2003/96.80 The Supreme Court
annulled the judgment of the Court of Appeal, without asking preliminary questions,
assuming an acte clair. In legal literature the question has been raised how this approach
can be reconciled with the desire to ensure transparency of judicial activity.81

6.2 A duty to state reasons for a decision not to refer

The fundamental question whether a duty to state reasons for not referring a question
exists, in a case where an applicant demands a reference, has until now not definitively
been settled by the Supreme Court and is subject to continuing debate. In KLM/piloten,82,
the Supreme Court held that in its previous judgment of 2012, it had extensively addressed
the arguments of the parties relying on EU law and it could have come to a sufficiently
motivated judgment that no reasonable doubt could exist about the interpretation of EU
law. In her opinion the Advocate-General has reiterated (para. 6.33) that article 6 ECHR
does not lead to a duty to refer for the Supreme Court in this case and that the absence of
an explicit motivation for this choice is also not a violation of article 6 ECHR (para. 6.34.3)
in this case.

77 See Council of State, 13 May 2016, ECLI:NL:RVS:2016:1383; Council of State, 13 May 2016, AB 2016/356,
ECLI:NL:RVS:2016:1384; Council of State, 13May 2016, ECLI:NL:RVS:2016:1624; Council of State, 13April
2016, AB 2016/195, ECLI:NL:RVS:2016:890 and see H. Sevenster and C. Wissels, ‘Laveren tussen Ferreira
en Van Dijk’, in M. Bosma et al., Liber amicorum Henk Lubberdink, The Hague, Raad van State, 2016, pp.
83-93.

78 Trade and Industry Appeals Tribunal, 6 February 2018, AB 2018/84, ECLI:NL:CBB:2018:10.
79 CJEU 2 May 2019, C-98/18, T. Boer and Zonen BV v Staatssecretaris van Economische Zaken,

ECLI:EU:C:2019:355.
80 Council Directive 2003/96/EC of 27October 2003 restructuring the Community framework for the taxation

of energy products and electricity.
81 J.E.J. Prins, H. Griffioen and D. Broeders, ‘Naar een transparante rechtspraak. Geen glans zonder wrijving’,

in D. Broeders et al. (ed.), Speelruimte voor transparantere rechtspraak, The Hague, Wetenschappelijke
Raad voor het Regeringsbeleid, 2013, p. 25-114.

82 CJEU 2 May 2019, C-98/18, T. Boer and Zonen BV v Staatssecretaris van Economische Zaken,
ECLI:EU:C:2019:355.

329

The Netherlands



6.3 State liability based on refusal to refer

A recent trend comprises the increased intensive attention for State liability in the context
of Factortame and Köbler83 in light of refusals of the Dutch courts against the decisions of
which there is no judicial remedy under national law to invoke article 267, third paragraph,
TFEU.

The Supreme Court found that the refusal to make a reference was justified since in
the proceedings leading to the contested judgment the Supreme Court extensively
considered Union law. The single statement made by a litigant that article 267 TFEU has
been infringed, is not sufficient to establish State liability. Under Dutch law it is now clear
that a violation by a court to make a reference as such is not sufficient for liability but that
a substantial rule should have been violated.

6.4 Situations where a litigant has subsequently sought redress against
the refusal to refer as a matter of ECHR law

Until now, the EuropeanCourt ofHumanRights (hereafter “ECtHR”) rendered a judgment
in three cases where applicants relied on article 6 (1) ECHR, complaining that the Dutch
Supreme Court and a Dutch district court had refused to refer questions to the CJEU.84

In its Baydar judgment, the ECtHR refers to a judgment of the Dutch Supreme Court
which was adopted after the Supreme Court decision in Baydar, in which the Dutch
Supreme Court explained that an application of Section 80a or 81 of the Judiciary Act
(“Wet RO”) implies that there is no need to seek a preliminary ruling. The Supreme Court
had ruled that such a reference means that the Cilfit criteria are met. Such a summary
reason is accepted by the ECtHR in the Dutch context. In Dutch legal literature questions
have been raised about this approach, in particular because the summary reasoning under
the Judiciary Act would not make clear which of the three Cilfit criteria is decisive.85

Both the Supreme Court and the Council of State have now in two judgements made
an attempt to explain how they apply their competence for a concise motivation.86 This

83 CJEU 30 September 2003, C-224/01, Gerhard Köbler v Republik Österreich (Köbler), ECLI:EU:C:2003:513.
84 Stichting Mothers of Srebrenica v The Netherlands, ECHR (2013), No. 65542/12; Chylinski and Others v.

the Netherlands, ECHR (2015), No. 38044/12; Baydar v The Netherlands, ECHR (2018), No. 55385/14.
85 Cf. J.T. Claassen and J. Krommendijk, case note ECtHR 2018/142, part 7, 2018. See also, J. Krommendijk,

‘’Open Sesame!’: Improving Access to the ECJ by Obliging National Courts to Reason Their Refusals to
Refer’, European Law Review, 2017, pp. 46-62.

86 SupremeCourt of theNetherlands, 7 June 2016, ECLI:NL:HR:2016:1005; SupremeCourt of theNetherlands,
11 September 2012, ECLI:NL:HR:2012:BX0146. Council of State, 3 April 2019, ECLI:NL:RVS:2019:1060;
Council of Staste, 3 April 2019, ECLI:NL:RVS:2019:1061. See also: R. Ortlep and R.J.G.M. Widdershoven,
‘Staat niet aansprakelijk voor niet prejudicieel verwijzen’, Overheid and Aansprakelijkheid, No. 20, June
2019, pp. 44-51.
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continuing debate did also provoke (rejected) complaints submitted to the European
Commission in order to apply for infraction procedures against the Netherlands.87

In the context of admissibility in relation to article 6 ECHR claims before the ECtHR
it has been argued by the Dutch government that applicants would have failed to exhaust
available domestic remedies by not bringing an action in tort against the state before the
civil courts on the grounds that the refusal to refer was unlawful.88 The ECtHRhas rejected
this line of reasoning by pointing out that the tort remedy should be an effective one,
available in practice at the relevant time.

6.5 Situations where a litigant has subsequently sought redress against
the refusal to refer as a matter of Union and/or national law?

Since 2014, there have been six known cases based on Köbler-liability.89 In these cases, no
violations have been found, although some cases are still under appeal.

As to the conditions to be satisfied for theDutch State to be required tomake reparation
for loss and damage caused to individuals as a result of breaches of EU law for which the
State is responsible, the Supreme Court90 has held in KLM/Piloten that these are threefold:
the rule of law infringed must be intended to confer rights on individuals; the breach must
be sufficiently serious; and there must be a direct causal link between the breach of the
obligation incumbent on the State and the loss or damage sustained by the injured parties.91

In this connection, the Supreme Court in KLM/Piloten notes that, for liability to be
established under the Köbler-criteria, it is not sufficient for a court to have infringed EU
law, such infringement moreover has to be manifest.92

87 Reference is made to the complaint of eight criminal lawyers in 2015: T. Dieben et al., ‘Notice of refusal of
the Amsterdam District Court to refer cases to the CJEU for a preliminary ruling in EAW cases’ (2015),
www.jahae.nl/wp-content/uploads/2015/08/150730-Brief-EC-EAB-vragen-HvJ-EU-ex.-bijlagen.pdf and
https://scheersadvocatuur.nl/wp-content/uploads/2017/03/klacht-EC-motivering-prejud.pdf, visited 10-
01- 2020.

88 Cf. Schipani and others v. Italy, ECHR (2015), No. 38369/09 and Baydar v The Netherlands, ECHR (2018),
No. 55385/14, paras. 33-35.

89 Court of Appeal TheHague, 15 January 2019, ECLI:GHDHA:2019:183; SupremeCourt, 21 december 2018,
ECLI:NL:HR:2018:2396; Court of Appeal The Hague, 20 November 2018, ECLI:NL:GHDHA:2018:3432;
District Court The Hague, 6 June 2018, ECLI:NL:RBDHA:2018:6681; District Court The Hague,
23 November 2016, ECLI:NL:RBDHA:2016:14190 and District Court The Hague, 15 April 2014,
ECLI:NL:RBDHA:2014:5228.

90 The Supreme Court of the Netherlands is the highest court in the fields of civil, criminal and tax law in the
Netherlands and the highest competent court for actions brought on the basis of the Köbler caselaw in
conjunction with article 6:162 of the Dutch Civil Code.

91 Supreme Court of the Netherlands, 21 December 2018, ECLI:NL:HR:2018:2396.
92 See also judgment in C-224/01, Köbler, in particular para. 53.
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In KLM/Piloten, the Supreme Court did not find an (manifest) infringement.
Furthermore, the SupremeCourt held it was not obliged to give amore explicitmotivation
regarding the fact that no preliminary questions were asked.

There are no established refusals by a superior court to comply with its obligation to
refer a matter of EU law to the CJEU.

Question 7

7.1 The duty to interpret national law in conformity with EU law

The first interesting trend is found in the Supreme Court’s caselaw and refers to the point
of guidance provided in the ECJ’s caselaw that it must be presumed that the legislature
intends to comply with the directive.93 In the Wandelvierdaagse94 judgment, which was
delivered in tax law proceedings, the Supreme Court ruled that a consistent interpretation
is not frustrated by a concrete interpretation derived from a historical interpretation if the
provision’s wording leaves room for a consistent interpretation. In those circumstances,
the principle of legal certainty does not require protection of individuals who consulted a
rule’s parliamentary history to determine their legal position and acted accordingly. This
would only be different if the relevant rule’s parliamentary history contains statements
that unequivocally express a conscious intention of the legislature to depart from the
directive.95 It is noted that the latter seems to be a rather theoretical possibility. This
approach has been characterised as a ‘modification of the general interpretative
framework’.96 Taking into account the traditionally flexible nature of the Dutch
interpretative framework, it can be said that the duty of consistent interpretation is applied
here as a superior interpretative rule as far as it fixates the subordinate role of conflicting
parliamentary intent.97 This approach is also found in subsequent judgments.98

In a Supreme Court judgment concerning the Transfers of Undertakings Directive,
the national provision’s wording was clearly not in line with the directive. The Supreme
Court referred to a previous judgment (that was delivered in a purely internal context)
and considered that a provision’s formulation is not always decisive for the meaning that

93 CJEU 5 October 2004, C-397/01 to 403/01, Pfeiffer, ECLI:EU:C:2004:584, para. 112.
94 Supreme Court of the Netherlands, 10 August 2007, ECLI:NL:HR:2007:AZ3758, AB 2007/291.
95 Supreme Court of the Netherlands, 10 August 2007, ECLI:NL:HR:2007:AZ3758, AB 2007/291, para. 3.4.
96 M.H. Wissink, ‘Interpretation of Private Law in Conformity with EU Directives‘, in A.S. Hartkamp et al.

(eds), The Influence of EU Law on National Private Law, Deventer, Kluwer, 2014, p. 148.
97 S. Haket, The EU Law Duty of Consistent Interpretation in German, Irish and Dutch Courts, Mortsel,

Belgium, Intersentia, 2019, p. 241.
98 See, for instance, SupremeCourt, 21 September 2012, ECLI:NL:HR:2012:BW5879, AB 2012/367, para. 5.1.3.
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should be attributed to it. Referring to, among others, the presumption of the intention
to comply, it held that there was all the more reason not to confer a decisive role upon the
national provision’s text in this instance.99 However, in our view there was not an absolute
prioritisation of the presumption vis-à-vis grammatical interpretation in the judgment.100

But there is also an issue. It is recalled that the Kolpinghuis judgment established that
the duty of consistent interpretation cannot be the basis for the determination or
aggravation of criminal liability.101 Despite the absence of authority on this point, a judgment
delivered by the Council of State in 2009 extended this limitation and rejected a consistent
interpretation as it provided the basis for imposing an administrative fine (i.e. an
administrative sanction).102 On account of the scope of Article 49 of the Charter and article
6 of the ECHR this now seems to have been a correct decision. An issue does, however,
derive from the Council of State’s KOMO judgment. This judgment took things even
further by holding that a consistent interpretationwas impossible as such an interpretation
cannot provide the basis for administrative enforcement (which concerns administrative
action that is not of a punitive nature).103 It is unclear on what basis the Council of State
deemed it possible to connect the situation before it to the ECJ’s Kolpinghuis judgment
(which is based on the principle of nullum crimen, nulla poena sine lege). Secondly, the
effectiveness of EU law directives would be significantly decreased if the duty of consistent
interpretation, which is perhaps the primary tool for ensuring the effect of directives in
the Member States’ legal orders, is able to confer a different meaning on provisions of
national law, but it would not be permitted to enforce this if individuals did not comply
with the modified understanding of national law.

7.2 The relation between the Directive and general principles of private
law

In a test case betweenNationale-Nederlanden and a policyholder, Van Leeuwen, the Court
of Rotterdam referred preliminary questions to the CJEU.104 In essence, the Court asked

99 Supreme Court, 5 April 2013, ECLI:NL:HR:2013:BZ1780, NJ 2013/389, paras. 3.6.5-3.7.
100 S. Haket, The EU Law Duty of Consistent Interpretation in German, Irish and Dutch Courts, Mortsel,

Belgium, Intersentia, 2019, pp. 245-246.
101 Judgment of 8October 1987 inCase 80/86,Criminal proceedings against Kolpinghuis, ECLI:EU:C:1987:431,

para. 13.
102 Council of State, 4 March 2009, ECLI:NL:RVS:2009:BH4621, AB 2009/156, para. 2.6.2.
103 Council of State, 8 June 2016, ECLI:NL:RVS:2016:1613, AB 2016/273, para. 10.3.
104 CJEU 29 April 2015, C- 51/13, Nationale-Nederlanden Levensverzekering Mij NV v Hubertus Wilhelmus

Van Leeuwen (NN/Van Leeuwen), ECLI:EU:C:2015:286.
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whether the provisions of the Directive105 preclude an insurance company, on the basis of
general principles of domestic law such as the ‘open or unwritten rules’, frombeing required
to provide policyholders more information than was prescribed in 1999 in the RIAV
implementing the Directive.

The CJEU ruled that the Directive does not preclude an insurance company, on the
basis of unwritten domestic law rules from being required to send additional information,
provided that the information required is (i) clear and accurate, (ii) necessary for the
policyholder to understand the commitment and (iii) ensures a sufficient legal certainty
to policyholders and insurance companies.

7.3 Application NN/Van Leeuwen-judgment CJEU by national courts

Subsequent Dutch caselaw led to academic discussion and shows divergent views on the
interpretation of these principles.106 Therefore, the scope of the (pre)contractual information
obligations of life insurers varies depending on the specific view of the court on the relation
between the information obligations of the RIAV and the general principles of private law.

In a ruling on a collective action initiated by the claim organisation ‘Vereniging
Woekerpolis’107, the Court of Rotterdam held that insurers were not required to provide
more information than what was specifically required by the RIAV and that general
principles of private law could not justify additional obligations. In addition, the court
highlighted that in the Netherlands, in a first stage, only the minimum information
obligations from the Directive were implemented. Furthermore, the Court highlighted
that legal certainty would be jeopardised if the insurer would retroactively be confronted
with the obligation to provide more information. This approach was also followed by the
Court of Appeal of Arnhem-Leeuwarden108 and theCourt ofMidden-Nederland in 2019.109

In 2017, the Court of Noord-Holland110 ruled that the ‘public’ (pre-)contractual
information obligations established in the RIAV do not preclude imposing additional

105 Council Directive 92/96/EEC of 10 November 1992 on the coordination of laws, regulations and adminis-
trative provisions relating to direct life assurance and amending Directives 79/267/EEC and 90/619/EEC,
OJ L 360, 9.12.1992, p. 1–27.

106 See amongst others: D. Busch andT.M.C. Arons, ‘Vanwoekerpolissen, rechtszekerheid en privaatrechtelijke
gevolgen door een Luxemburgse bril’, Ars Aequi, Vol. 64, No. 9, 2015; P.M. Leerink, ‘Hof van Justitie
oordeelt dat informatieverplichting van levensverzekeraars verder kan gaan dan RIAV 1998 destijds
voorschreef’, Nederlands Tijdschrift voor Burgerlijk Recht, No. 4, 2015.

107 District Court Rotterdam, 19 July 2017, Vereniging Woekerpolis.Nl v NN, ECLI:NL:RBROT:2017:5654.
108 Court of Appeal Arnhem-Leeuwarden, 29 January 2019, x v Aegon Levensverzekering N.V.,

ECLI:NL:GHARL:2019:813.
109 District Court Midden-Nederland, 6 February 2019, Vereniging Woekerpolis.Nl v ASR Levensverzekering

N.V., ECLI:NL:RBMNE:2019:307.
110 District Court Noord-Holland, 20 December 2017, Vereniging Woekerpolis.Nl v SRLEV N.V.,

ECLI:NL:RBNHO:2017:10528.
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requirements in the pre-contractual phase based on the principles of private law. Putting
special emphasis on the special duty of care of the Dutch private law system, the Court
concluded that the insurer had not complied with its (pre-)contractual information
obligations. The Court of The Hague111 held the same year that the private law duty of care
had to be interpreted in the light of the information obligations of the RIAV. Since these
obligations were satisfied, the company did not violate obligations by not providing a
warning on a specific risk. A similar approach was followed by the Court of Rotterdam in
March 2019.112

7.4 Concluding remarks

The caselaw shows a divergent interpretation of the effect of EU law (i.e. the Life Insurance
Directive) on private law. Consequently, the conditions set out in NN/Van Leeuwen are
interpreted differently by the Dutch courts thereby showing a lack of consistent
interpretation of EU law and the caselaw of the CJEU. Since the appeal in many cases is
pending, it is not excluded that preliminary questions will be referred to the CJEU in order
to further clarify the relationship between the information obligations of theDirective and
the possibility to apply the principles of Dutch private law.

111 District Court Den Haag, 28 June 2017, Vereniging Woekerpolis.Nl v Aegon Levensverzekering N.V.,
ECLI:NL:RBDHA:2017:7072.

112 District Court Rotterdam 27 March 2019, Consumentenbond v Nationale Nederlanden Levensverzeke-
ringsmaatschappij N.V., ECLI:NL:RBMNE:2019:307.
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Norway (including IcelandandLiechtenstein)

Christian Franklin, Ólafur ÍsbergHannesson, Ómar Berg Rúnarsson, Georges Baur and Enya
Steiner*

1 Introduction

The present report on the enforcement of EU law by Norwegian courts will be seen to
differ quite a bit from the national reports of the EU Member States. Firstly, since Norway
is not a Member State of the EU, we will be focusing on the enforcement of European
Economic Area (hereafter “EEA”) law, with all the various peculiarities and qualifications
that this might entail. Secondly, the report will not only aim to provide insights into the
practice of Norwegian courts, but also to include some perspectives from Iceland and
Liechtenstein. The idea being to provide a broader picture encompassing all three of the
European Free Trade Association States (hereafter “EFTA States”) party to the EEA
Agreement.1

In the following, we have therefore decided to split the main body of our report in a
way which broadly follows the questionnaire’s set-up. We firstly examine the notions of
direct effect and supremacy (Section 2), before looking at the application of the principle
of consistent interpretation (Section 3). Some examples of the delicate balancing act to be
carried out between ensuring effective judicial protection of EEA rights and national
procedural autonomy are then ventured (Section 4), before finally looking at the broader
issue of judicial cooperation between the EFTA Court and national courts in the EFTA
States under the Advisory Opinion procedure (Section 5). In order to avoid unnecessary
repetition, each section will be prefaced by a general introduction, explaining how the
principles apply (or not) and have been developed in their EEA setting. Following the
introductions to each section, subheadings are then devoted to each EFTA State: Norway,
Iceland and Liechtenstein.

* Norway: Christian N.K. Franklin, Professor, University of Bergen. Iceland: Ólafur Ísberg Hannesson, Legal
Secretary in the chambers of EFTACourt President Páll Hreinsson andÓmar Berg Rúnarsson, LegalOfficer,
InternalMarket Affairs Directorate, EFTA Surveillance Authority. The views expressed are strictly personal.
Liechtenstein: Georges Baur, Research Fellow,Dr. iur. and Enya Steiner, PhD candidate, both Liechtenstein
Institute.

1 Agreement on the European Economic Area, OJ 1994, L 1/3. Although a member of EFTA, Switzerland is
not part of the EEA Agreement. For pure sake of convenience, however, the three EEA EFTA States will be
simply referred to as “the EFTA States” in the following.
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In order to understand the role of national courts in the EFTA States in enforcing EEA
law, and their reception and application of the many principles covered in this report,
readers should be wary of a few idiosyncrasies of the EEA legal system from the very outset.
Whilst the Main Part of the EEA Agreement largely mirrors the EC rules on the four
freedoms and competition law anno 1994, the scope of the EEA Agreement’s objectives
are limited to elements primarily connected to economic integration.2 Key for the dualist
EFTAStates was that EEAparticipationwould not involve any transfer of sovereign powers
to the EC/EU. Keeping up to speed with the underlying EU law has been largely ensured
in practice by the fundamental EEA principle of homogeneity, according to which the
Contracting Parties (i.e. the EU and its institutions, the EU Member States and the EFTA
States)must strive to ensure that identical rules under EU and EEA law – including certain
unwritten principles of EU law – are interpreted and applied in a uniform manner.3 As
we shall see, however, although homogeneity certainly looks a lot like the EU principle of
uniformity, the EEA principle appears to have clearer (and/or different) limits in practice.

Since taking part in the EEA was not to involve any transfer of legislative or judicial
sovereignty for the EFTA States, the institutional set-up of the EEA is also markedly
different from that of the EU.Whilst the EFTA States were unwilling (and arguably unable,
constitutionally) to submit full authority and control of EEAmatters to the EU institutions,
the EU for its part could not accept a situation whereby the EFTA States would be free to
monitor their own compliance with the provisions of the Agreement. As a compromise,
a unique two-pillar structure for decision-making, monitoring and enforcement of EEA
obligations was constructed – with the EU acting collectively under the one pillar, and the
EFTA States acting collectively under the other.4 Several common EEA institutions were
further established to act as a bridge between the two pillars, yet notably with no common
court or supervisory body.5 The Agreement therefore presumed the establishment of a
system for supervising and enforcing EEA obligations which would be indigenous under
each pillar. Whilst the European Court of Justice (ECJ) and the Commission are charged
with doing so under the EU pillar, the EFTA Court and the EFTA Surveillance Authority
(ESA) act under the EFTApillar to this end.6 The principle of homogeneity formally obliges
the EFTA Court to interpret EEA provisions in conformity with relevant rulings of the

2 As can be seen in several of the Preamble recitals, and also highlighted in Art. 1(1) EEA, the aim of the
Agreement is to “promote a continuous and balanced strengthening of trade and economic relations between
the Contracting Parties with equal conditions of competition, and the respect of the same rules”.

3 Arts. 1 and 6 EEA, and e.g. recitals 4 and 5 of the EEA Agreement’s Preamble.
4 For an overview, see e.g. the EFTA website: www.efta.int/eea/eea-institutions.
5 Indeed, the idea of a common EEA court was ruled out altogether following the ECJ’s Opinion 1/91 (EEA

Agreement), ECLI:EU:C:1991:490.
6 Agreement between the EFTA States on the Establishment of a Surveillance Authority and aCourt of Justice

OJ 1994, L344/3 (SCA).
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ECJ.7 This has been integral in establishing and developing certain legal principles as a
matter of EEA law. And in order to keep up to speed with legislative developments in the
EU’s internal market, the EEA Joint Committee was established and charged with taking
consensus-based decisions to incorporate novel EEA-relevant EU secondary measures
(primarily regulations and directives) into various Annexes to the EEA Agreement.8

2 Direct Effect and Supremacy

As mentioned above, the EEA Agreement is based on a fundamental principle of
homogeneity. Homogeneity nevertheless has its limits. First and foremost amongst these
is that since EEA membership was not to entail any transfer of legislative sovereignty by
the EFTA States, there is no requirement of direct effect or primacy of EEA law – at least
not as these principles are understood under EU law,9 the EFTA Court has on many
occasions confirmed that although the EFTA States naturally remain free to apply such a
principle of their own accord, the EEA Agreement does not require direct effect of
non-implemented EEA provisions in the EFTA States.10 The fact that the ECJ’s general
approach to direct effect of certain provisions in certain international agreements to which
the EU is a party has led it to conclude in several cases that provisions of the EAA
Agreement may have direct effect under the EU pillar does not change this.11 And when
we speak of (quasi-)primacy of EEA law, it is of a rather different nature than the EU
principle of primacy. Unlike the situation under EU law, where regulations are of direct
applicability and only directives require implementation at national level, all directives
and regulations incorporated into the Annexes of the EEA Agreement require national
implementation – at least in the dualist EFTA States of Norway and Iceland.12 The sole
provision in Protocol 35 to the EEA Agreement – which is considered equally binding and
of the same legal value as the Main Part of the Agreement – therefore goes on to provide

7 Although article 6 EEA provides that the EFTA Court must interpret EEA provisions in conformity with
the relevant case-law of the ECJ rendered prior to the date of signature of the Agreement (i.e. 2 May 1992),
the EFTA Court’s practice reveals that it has consistently taken into account relevant rulings of the ECJ also
after this date. See e.g. Joined Cases E-9/07 and E-10/07 L’Oréal [2008] EFTA Ct. Rep. 258, para. 28. Whilst
the ECJ also routinely takes EFTA Court practice into account in its own case-law, there is little denying
the formal and practical hierarchical relationship between the two.

8 Art. 92 EEA.
9 Contrary to certainmisguided statementsmade by the ECJ clearly implying that EEA regulations are directly

applicable. See e.g. Court of Justice EU 26 September 2013, Case C-431/11, UK v. Council,
ECLI:EU:C:2013:589, para. 54; and Court of Justice EU 8 July 2014, Case C-83/13, Fonnship,
ECLI:EU:C:2014:2053, para. 24.

10 See e.g. Case E-18/11 Irish Bank [2012] EFTA Ct. Rep. 592, para. 122.
11 See e.g. Court of Justice EU 22 January 1997, Case T-115/94, Opel Austria, ECLI:EU:T:1997:3.
12 Art. 7 EEA – the situation concerning implementation is naturally different in the monist EFTA state of

Liechtenstein.
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that “[f]or cases of possible conflicts between implemented EEA rules and other statutory
provisions, the EFTA States undertake to introduce, if necessary, a statutory provision to
the effect that EEA rules prevail in these cases”. National law which implements EEA
directives and regulations is accordingly to be afforded primacy over all other conflicting
provisions of national law, thereby giving precedence to national lawwhich is EEA-conform
over national law which is not. At least in theory – in the following subsections, we shall
look to see how the EFTAStates have implemented the requirements flowing fromProtocol
35 itself.

Concerning the emphasis in the questionnaire on the (direct) enforcement of general
principles of EU law and the EU Charter of Fundamental Rights (hereafter “Charter”), it
is also important to recall that the EU Charter has not been incorporated into the EEA
Agreement or recognised formally by the EFTA States to date. This can naturally pose
certain problems from the perspective of homogeneity, such as where for example the ECJ
interprets an EEA-relevant provision in the light of the Charter. The EFTA Court has
nevertheless proven remarkably adept in bridging the gap between EU and EEA law on
this front, relying on other sources (e.g. ECHR provisions reflecting Charter provisions;
principles deemed inherent to the EEA Agreement and/or common to the democratic
traditions of the EFTA States) so as to arrive at the same results in practice.13 Looking
beyond fundamental rights, many other (general) principles of EU law have also been
recognised by the EFTA Court as forming part of EEA law, to the extent that this has been
considered necessary in order to secure homogeneity in the EEA. It follows from the above,
however, that whilst the possible direct effect and/or primacy of general principles of EU
law recognised under EEA law may vary according to the monist/dualist approach of the
EFTA State concerned, and the manner in which the dualist states of Norway and Iceland
have chosen to implement Protocol 35 in national law, there is generally no requirement
to this end under the EFTA pillar of the EEA legal construct.

2.1 Norway

Norway maintains a strong, predominantly dualist view on the relationship between
international and national law. Section 26 of the Norwegian Constitution implies a dualist
approach in that international obligations must first be made part of Norwegian law before
they will be deemed to impose obligations or create rights which individuals may rely on

13 For more, see H.H. Fredriksen and C. Franklin, “Of Pragmatism and Principles: The EEA Agreement 20
Years On” 52 (2015) 3CommonMarket Law Review, pp. 629-684, with further reference to e.g. Case E-4/11
Clauder [2011] EFTA Ct. Rep. 216, and Case E-7/12 DB Schenker (No 2) [2013] EFTA Ct. Rep. 356.
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before national courts.14 This is the case notwithstanding the international law principle
that a state cannot invoke its national law as a reason for non-fulfilment of its international
obligations – which also goes some way to explaining why Norway is not party to the
Vienna Convention on the Law of Treaties.15 To mitigate the lack of direct effect, however,
the entire Main Part of the EEA Agreement has been incorporated into Norwegian law by
Section 1 of the Norwegian EEA Act (NEA).16 According to Art. 7(a) EEA, all regulations
incorporated into the EEA Agreement are also to be made part of Norwegian law as is (i.e.
by incorporation as opposed to transformation). The lack of direct effect is therefore more
likely to be an issue where EEA directives are concerned, as Norwegian authorities enjoy
discretion under Art. 7(b) EEA as to how to implement them at national level.

Notwithstanding the general rules that apply on how new EEA-relevant EU legal
measures are given effect under Norwegian law, Norwegian authorities may nevertheless
prove willing to make certain exceptions in practice. Section 2 of the Norwegian Statutory
Instrument on Personal Data, which serves to implement some of Norway’s obligations
following incorporation of the General Data Protection Regulation (GDPR) into the EEA
Agreement, provides a somewhat solitary example in this regard.17 According to Section
2(1), certain EU Commission decisions under articles 45 and 46 GDPR concerning the
level of privacy protection in third states and international organizations and standard
privacy rules, will apply in Norway as soon as they are incorporated into the EEAAgreement
by the EEA Joint Committee – thereby making such unimplemented EEA Joint Committee
Decisions directly applicable in Norway. Section 2(2) goes even further than this, by
providing that if the EU Commission decisions in question have not been incorporated
into the EEA Agreement by the time they start to apply in the EU Member States, then
the decision will apply in Norway as soon as it applies in the EU Member States – unless
Norwegian authorities expressly decide otherwise. Providing for direct applicability and
(potential) direct effect of certain EU Commission decisions in Norway in this way
nevertheless represents a rather radical departure from the norm.

As far as (quasi-)primacy is concerned, Protocol 35 of the EEAAgreement is specifically
implemented by Section 2 NEA, which provides that:

14 The Norwegian Constitution, and several other important pieces of Norwegian legislation, are available in
English at https://lovdata.no/register/loverEngelsk.

15 Arts. 27 and 46 of the Vienna Convention on the Law of Treaties, 23 May 1969, United Nations, Treaty
Series, vol. 1155, p. 331. See nevertheless the Court of Appeal’s rather interesting decision in LB-2014-26876;
UTV-2015-953 (Hallquist), where it appears to accept Art. 27 as an expression of customary international
law, and hence binding for Norway.

16 Lov 27. nov 1992 nr. 109 om gjennomføring i norsk rett av hoveddelen i avtale omDet europeiske økonomiske
samarbeidsområde (EØS).

17 EEA Joint Committee Decision no. 154/2018 of 6 July 2018; Regulation 2016/679 on the protection of nat-
ural persons with regard to the processing of personal data and on the free movement of such data, and
repealing Directive 95/46/EC (General Data Protection Regulation).
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Provisions of law that serve to fulfil Norway’s obligations under the [EEA]
Agreement shall, in the event of conflict, take precedence over other provisions
regulating the same conditions. The same applies if a statutory instrument that
serves to fulfil Norway’s obligations under the [EEA] Agreement is in conflict
with another statutory instrument, or conflicts with a later law (author’s
translation).

The first point to note is that this provision does not give precedence to EEA law over
Norwegian law, but provides instead for primacy ofNorwegian lawwhich is EEA-compliant
over Norwegian law which is not. The first sentence provides that Norwegian statutory
provisions that serve to fulfil EEAobligations shall take precedence over other “provisions”,
with the latter reference generally understood as meaning “provisions” of both Norwegian
statutes and statutory instruments. The second sentence further states that a statutory
instrument that serves to fulfil Norway’s obligations under the EEA Agreement will have
precedence over other statutory instruments which are not in accordance with EEA law.
Neither of these rules seems particularly contentious from the perspective of general
Norwegian legal methodology. Much more problematic is the contention implied by the
first sentence and expressly stipulated in the second, that a statute or statutory instrument
that serves to fulfil Norway’s obligations under the EEA Agreement should have priority
over later (i.e. more recent) statutory provisions. The rule would seem to impose a
significant restriction on the Norwegian Parliament’s legislative sovereignty, contrary to
the Norwegian Constitution. It is therefore disputed in Norwegian legal theory whether
Section 2NEA can be taken at its word on this point.18 Whether thismeans that Norwegian
authorities have thereby failed to implement Protocol 35 of the EEA Agreement correctly
seems a more open question, and one well overdue more detailed research. The potential
for bypassing the requirements of Protocol 35 by implementing EEA norms through
statutory instruments which must give way to later statutes or statutory amendments is
certainly present.

Section 2 NEA almost certainly fails to meet the requirements of Protocol 35 to the
EEAAgreement on another point, however, by not specifically providing for EEA-compliant
statutory instruments to prevail over conflicting statutory provisions pre-dating the
statutory instrument in question. In such situations, the general rules for resolving
norm-conflicts under Norwegian legal method – including the principle of lex superior –
would apply, according to which the older statutory rules would take precedence over a
more recently adopted EEA-compliant statutory instrument.

18 See e.g. H.H. Fredriksen and G. Mathisen, EØS-rett (3rd ed. 2018, Fagbokforlaget), p. 397 with further ref-
erences.
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Although the scope of Section 2 NEA seems relatively clear in theory, its full effects
nevertheless remain a somewhat unknown quality in practice. The reason being that the
provision has only been referred to in a handful of decisions by Norwegian courts to date.
Where conflicts between Norwegian law and provisions in the Main Part of the EEA
Agreement arise, the lack of a full primacy requirement seems less problematic. In such
cases, the combined effect of Sections 1 and 2 NEA will presumably lead to provisions of
Norwegian law being set aside in favour of provisions of the Main Part of the EEA
Agreement. Such as for example in Fokus Bank, where the Court of Appeal accepted that
certain provisions in Norwegian tax legislation had to be set aside in favour of article 40
EEA concerning the free movement of capital, as interpreted by the EFTA Court.19

Certain Norwegian statutes also provide for so-called “sector-monism”, by including
provisions stipulating that the statute in question will apply unless Norway’s international
obligations provide otherwise. Such provisions are found in many different Norwegian
statutes, including the Criminal Code, Criminal Procedure Act, Civil Procedure Act and
Human Rights Act.20 The application of such provisions may lead to direct effect and
primacy being afforded to unimplemented EEA regulations and directives over conflicting
provisions of the statutes in question. One (perhaps the only) example of this can be seen
in Tele 2 News, which concerned the interpretation and application of Section 211 of the
Norwegian Criminal Code, criminalising the negligent dissemination of pornographic
material.21 Since Section 2 of the (now repealed) Criminal Code of 1902 provided for
sector-monism, the key question facing the courts was whether Directive 2000/31 on
E-commerce which prohibited the imposition of penalties for the negligent dissemination
of such material could be applied instead.22 According to the Court of Appeal, the fact that
the Directive had not been implemented on time by Norwegian authorities was of no
concern. As a binding obligation of international law from the moment the EEA Joint
Committee had decided to incorporate it into the EEA Agreement, and given that it would
lead to a more favourable outcome for the defendant in the case, the Directive was given
precedence over the Criminal Code. The Court of Appeal’s decision seemed to be made
easier by the fact that the prosecution decided to drop the charges against Tele 2 during
the appeal. Yet the Court also expressed certain doubts as to whether the conclusion it had
reached was the correct one in the end, which goes at least some way in illustrating how
deeply rooted the reluctance of Norwegian courts to set aside national law actually is.

19 RG-2005-1542.
20 Lov av 20. mai 2005 nr. 28 om straff (§1); Lov av 22. mai 1981 nr. 25 om rettergangsmåten i straffesaker (§2);

Lov av 17. juni 2005 nr. 90 ommekling og rettergang i sivile tvister (§1-2); Lov 21 mai 1999 nr 30 om styrking
av menneskerettighetenes stilling i norsk rett (§2).

21 RG-2003-1268.
22 Directive 2000/31 on certain legal aspects of information society services, in particular electronic commerce,

in the Internal Market.
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Section 2 NEA may also apparently be used to secure primacy of Norwegian statutory
provisions implementing EEA rules over conflicting national law implementing other
international obligations.Giettâdit concerned criminal proceedings following the slaughter
of a reindeer without anaesthetic according to a Sámi (lapplander) custom.23 Finding in
favour of the prosecution in a majority ruling (3-2), and basing its decision in part on
Section 2 NEA, the Supreme Court seemed to indicate that primacy would be afforded to
a provision of the Norwegian Animal Protection Act implementing Directive 93/119,24

over Art. 8 of ILO Convention 169 on Indigenous Tribes and Peoples as viewed in
combination with the sector-monism clause in the (now repealed) Norwegian Criminal
Code of 1905.25 The fact that giving precedence to the EEA-conformNorwegian legislation
at issue was clearly detrimental to the defendant’s position in the case was not discussed
by the Supreme Court.

Other cases reveal certain misconceptions in the understanding of the requirements
of Protocol 35 (and hence also Section 2 NEA) in practice. Such as for example in KLM,
whereNorwegian authorities successfully argued before theOsloDistrict Court that Section
2 NEA had to be interpreted as not affording primacy to an EEA-conform statutory
instrument,26 over a subsequent plenary decision of the Norwegian Parliament concerning
differentiated air passenger charges for domestic and international flights.27 The decision
has been criticised in academic circles as leading to a result contradictory to the
requirements of Protocol 35 EEA, and hence Section 2 NEA as interpreted in the light
thereof.28 Referring to a Supreme Court decision from 1935,29 the District Court held that
Section 75 of the Norwegian Constitution prevented Parliament from restricting its own
tax authority through law. Following a teleological interpretation of Protocol 35, however,
the distinction drawn as a matter of Norwegian law between Parliament’s legislative acts
and plenary tax decisions would seem irrelevant. And Section 2 NEA must naturally be
interpreted in accordance with the obligations flowing from Protocol 35 EEA. On appeal,
the Norwegian authorities formally acknowledged that the passenger charges constituted
discrimination contrary to the EEA agreement and that the State was obliged (in principle)

23 HR-2008-2183-A.
24 Lov av 20 des. 1974 nr. 73 om dyrevern; Council Directive 93/119 on the protection of animals at the time

of slaughter or killing.
25 International Labour Organisation, Indigenous and Tribal Peoples Convention, C169, 27 June 1989.
26 Forskrift om gjennomføring og håndheving av EØS-avtalen på luftfartens område (FOR-1994-07-15-691),

which correctly implementedRegulation 2408/92 on access for Community air carriers to intra-Community
air routes.

27 04-000806TVI-OTIR/07.
28 See e.g. H.H. Fredriksen, “EU/EØS-rett i norske domstoler”, Rapport no. 3, Europautredningen, Utvalget

for utredning av Norges avtaler med EU (2011).
29 Rt-1935-358.
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to repay the charges in question, thereby leading further proceedings in the case to focus
on other issues.

Finally, theCourt ofAppeal’s decision in theWullumAmcar-case provides an interesting
(albeit contentious) example of a remarkably strained EEA-conform interpretation of
Norwegian law providing the basis for disapplication of another conflicting rule of national
law, thereby leading to an EEA-conform result in the case.30 The Court of Appeal’s efforts
to stretch themeaning of theNorwegian provision(s) at issue, effectively affording primacy
to an EEA-conform exception to a non-conform general rule, should nevertheless be
compared with the stauncher approach of the Norwegian Supreme Court in Finanger I.31

Faced with the opposite situation – of whether to afford primacy to an EEA conform
general rule over a non-conform exception, in contradiction to normal conflict resolving
principles (i.e. lex specialis) – the Supreme Court decided that Section 2 NEA could not
be stretched thus far.

2.2 Iceland

In light of the fact that the principles of direct effect and primacy do not form part of EEA
law, the authors have taken the liberty to modify the questionnaire with respect to the
specific characteristic of EEA law and recent developments in Iceland. As will be
demonstrated by looking into national case-law, Iceland’s undertaking in Protocol 35
seems to be entirely ineffective in the national legal system, resulting in the subordination
of EEA law. This led the European Surveillance Authority (ESA), on 13 December 2017,
to take the unprecedented step of commencing infringement proceedings against Iceland
for failing to adopt rules to ensure that Protocol 35 is complied with.32

2.2.1 Protocol 35
It is incumbent upon the EFTAStates, under Protocol 35, to ensure via statutory provisions,
if necessary, that “implemented” EEA rules prevail in cases where conflicts occur between
EEA rules and national rules. States must therefore introduce national legislation in order
to ensure the prevailing character of implemented EEA law in relation to conflicting
internal legislation. In line with this, Protocol 35 only applies to conflicts between EEA
law and “other statutory provisions”. This form of words would seem to exclude

30 LF-2010-21736, concerning a conflict between a Norwegian statutory instrument (Forskrift om tekniske
krav og godkjenning av kjøretøy, deler og utstyr (kjøretøyforskriften – FOR-1994-10-04-918)), and Directive
97/27 relating to the masses and dimensions of certain categories of motor vehicles and their trailers.

31 HR-2000-49-B (Finanger I) – this case is set out in more detail in Section 3.1 below.
32 The letter is publicly available at the ESA’s website: http://www.eftasurv.int/da/DocumentDirectAction/

outputDocument?docId=4071.
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constitutional provisions. The EFTACourt has repeatedly held that it follows fromProtocol
35 EEA that implemented EEA law must prevail over conflicting internal provisions,
provided that the former are unconditional and sufficiently precise.33

The purpose behind Protocol 35 was that implemented EEA provisions (such as the
Main Part of the EEA Agreement – roughly corresponding to the TFEU Internal Market
provisions –which has been implemented in all EFTA States), must have a similar standing
in the EFTA States and EUMember States.34 In light of the lack of direct effect and primacy,
it was considered crucially important for the homogeneity objective that the EFTA States
should faithfully absorb and apply this undertaking.

2.2.2 Iceland’s implementation of Protocol 35
Iceland implemented Protocol 35withArt. 3 of ActNo. 2/1993 on the European Economic
Area (IEA), which incorporated the EEA Agreement into domestic law. This provision
stipulates that: “Statues and regulations shall be interpreted, as far as appropriate, in
conformity with the EEA Agreement and the rules laid down therein.” On the face of it,
Art. 3 IEA therefore appears to be a mere rule of interpretation, requiring national rules
to be interpreted in conformity with EEA law. As such, Art. 3 of the EEA Act merely
codified the already established principle of consistent interpretation in Icelandic law, i.e.
that domestic law should be interpreted in conformity with international obligations
undertaken by the Icelandic state.

Yet, in contrast with the very wording of article 3 IEA itself, the preparatory works to
this provision stipulate that implemented EEA law should be considered as “special law”
and on that basis they should prevail over other incompatible subsequent legislation, unless
the legislature has specifically stated that it intended to deviate from the implemented EEA
rule. Consequently, it appears that article 3 IEA contains two types of rules, i.e. i) a rule
requiring consistent interpretation, and ii) a rule requiring priority of EEA rules based on
lex specialis. The latter is strictly speaking not a rule of interpretation as such, but a rule
to solve conflicts between norms.35

However, as is the case with direct effect and primacy of EU law, the real effect of
Protocol 35 is, in practice, subject to its acceptance by national courts. Thus, the question

33 Case E-1/01 Einarsson [2002] EFTA Ct. Rep. 1, para. 50; Case E-2/12 HOB-vín [2012] EFTA Ct. Rep 1092,
para. 122; Case E-11/12Koch andOthers [2013] EFTACt. Rep 272, para. 119; Case E-6/12EFTA Surveillance
Authority v Norway [2013] EFTA Ct. Rep 618, para. 66; Case E-15/12Wahl [2013] EFTA Ct. Rep. 534, para.
54 and Case E-12/13 EFTA Surveillance Authority v Iceland [2014] EFTA Ct. Rep. 58, para. 73.

34 For information on the reasons that resulted in the formulation on Protocol 35, see F. Sejersted, ‘Between
Sovereignty and Supranationalism in the EEA Context – On the Legal Dynamics of the EEA-Agreement’,
The European Economic Area – Norway‘s Basic Status in the Legal Construction of Europe. (Berlin: Berlin
Verlag Arno Spitz, 1997), p. 58; and L. Sevón, ‘Primacy and Direct Effect in the EEA. Some Reflections’,
Festskrift til Ole Due (C.E.C. København; Gads Forlag, 1994), pp. 350-351.

35 D.Þ. Björgvinsson, EES-réttur og landsréttur (Codex Publishing, 2006), p. 130.
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becomes: do directly applicable provisions within the EEA survive transposition into legal
systems of the EFTA States? Are national courts in the EFTA States able to secure the
effectiveness of implemented legislation?

In Iceland, inconsistencies between national law and EEA law have come to light
through litigation before national courts on a number of occasions. In its practice the
Icelandic SupremeCourt is strongly disinclined to grant EEA rules that have been correctly
implemented precedence over purely Icelandic law.

2.2.3 ESA’s letter of formal notice
The above led ESA, on 13 December 2017, to take the unique step of commencing
infringement proceedings against Iceland for failing to adopt rules to ensure the obligation
in Protocol 35 is complied with.36 This failure was also considered a violation of the loyalty
obligation in article 3 EEA (largely corresponding to article 4(3) TEU).

The ESA’s competence to commence such infringement proceedings is based on article
31 SCA, which is similar to the European Commission’s role under article 258 TFEU. It
is apparent from the letter of formal notice that in the ESA’s view the case-law of the
Supreme Court gave rise to doubts as to whether Iceland’s legislation was in accordance
with Protocol 35.

ESA cited the relevant case-law of the EFTACourt concerning Protocol 35 and observed
that the EFTA Court had confirmed that the effectiveness and priority of implemented
EEA rules over other national law had been confirmed as an inherent part of the EEA
Agreement. Furthermore, the ESA stated that the EFTA Court had relied on the loyalty
obligation in article 3 EEA to require national courts to give effect to this principle of
priority of implemented EEA law.Next, ESAnoted that Protocol 35 had been implemented
in Icelandic law by article 3 IEA and cited the preparatory works accompanying it.

The ESA noted in its letter that the actual wording of article 3 IEA, which implemented
Protocol 35 EEA, does not contain “a statutory provision to the effect that EEA rules prevail
in cases “of possible conflicts between implemented EEA rules and other statutory
provisions”, as prescribed by Protocol 35. According to its wording, the provision ismerely
a rule of interpretationwhich provides that domestic law shall be interpreted in conformity
with EEA law.”37

ESA stated that according to the preparatoryworks accompanying the IEA, implemented
EEA rules should also be considered as “special” law, as explained above. As this lex specialis
principle was not reflected in the text of article 3 IEA, the ESA explored the Supreme
Court’s case-law on the provision and concluded that it appeared that this principle had

36 The case is at the stage of a letter of formal notice, which is publicly available: http://www.eftasurv.int/da/
DocumentDirectAction/outputDocument?docId=4071.

37 ESA’s letter of formal notice, p. 4.
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only been applied once, in the Supreme Court’s first case dealing with Protocol 35.38

However, in the ESA’s view, it could not be deduced from this judgment with certainty
that article 3 IEA was understood as being more than a rule of interpretation, since the
Icelandic act in question pre-dated article 14 EEA and thus the lex posterior doctrine could
also have been applied.

Even though the ESA, in its proceedings, is turning against the national legislator and
not the judiciary, it does not limit its critique to the wording of article 3 IEA. As legislation
must be seen in the light of the interpretation given to it by national courts, the bulk of
the letter is dedicated to examining case-law of the Supreme Court. The ESA identified 13
cases in which it found that the Icelandic Supreme Court disregarded the substance of
implemented EEA law since the conflicting national law did not give scope for
interpretation.

An exhaustive and detailed discussion of each individual case identified by ESA would
exceed the scope of this study, therefore only the general tendencies will be outlined here.
ESA mentioned in its letter of formal notice that in early cases regarding prohibitions on
the advertising and marketing of tobacco and alcohol,39 the Supreme Court: “… simply
declares, without making any reference to article 3 of the IEA Act or Protocol 35, that it
will not disregard national legislation which is incompatible with the EEA Agreement, i.e.
implemented EEA legislation.” In more recent cases, the Court has been more outspoken
and stated that “purely” Icelandic law will prevail if it is not possible to interpret it in
accordance with the provisions of a correctly implemented EEA rule.40

The ESA identified several other cases in which issues on conflict of laws and Protocol
35 had risen, such as the Commerzbank and De Nedelandsche Bank cases No. 552/2013
and 120/2014 where ESA in a letter of formal notice of 6 July 2016 had already concluded:
“that by not ensuring a derogation from the general principle that the law of the home
EEA State shall apply, in order to secure that the creditors’ rights of set-off and netting are
not undermined in circumstances such as those described above, Iceland has failed to fulfil
its obligations arising from … Protocol 35 to the EEA Agreement.”

Lastly, in cases concerning criminal law,41 and cases between private parties,42 the Court
has in some instances refused to interpret the implemented EEA rules, stating that article
3 IEA could not lead to contra legem interpretation of national law, the dispute was between
“private parties” and was to be resolved on the basis of “Icelandic law” or, in criminal cases,
the defendant’s liability depended on “Icelandic law”.

38 Einarsson, Case No. 477/2002.
39 Supreme Court judgment in cases Nos. 220/2005, 274/2006, 60/2008, 491/2007, 143/2008 and 649/2008.
40 Here, the ESA referred to, Supreme Court Cases No. 79/2010, No. 10/2013, No. 306/2013 and 92/2013.
41 See cases No 429/2014 and No 291/2015.
42 See cases No. 10/2013 and No. 306/2013.
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The ESA observed in particular that in a number of cases the Supreme Court had itself
expressed the opinion that article 3 IEA is a mere rule of interpretation and that an
interpretation on the basis of article 3 “cannot secure the priority of implemented EEA
legislation” in cases of conflict with other national legislation.43 In the light of article 3 IEA
being a mere rule of interpretation and as confirmed in the Supreme Court’s case-law, the
ESA concluded that the Icelandic State had failed to fulfil its obligation under Protocol 35
and article 3 EEA. The critique put forward is therefore not couched in terms of an
accusation concerning a failure on part of the Icelandic courts to respect Protocol 35. The
ESA argued that the Icelandic rule, implementing Protocol 35,44 as well as the Supreme
Court’s application of this rule, infringed the Protocol.

2.2.4 Comments
As noted above, the case is at the stage of a letter of formal notice and as of today, no
response from Iceland to the ESA’s allegations has been made available on the ESA’s
website. The ESA’s letter of formal notice against Iceland indicates that there are real
problemswith Iceland’s obligations under Protocol 35. The letter is cautious in its approach
and shows respect for the independence of the judiciary by basing the proceedings on the
legislator’s responsibility. Indeed the undertaking in the sole article of Protocol 35 was
believed to have been fulfilled by the Icelandic legislature with the enactment of a simple
interpretation obligation. In this respect, it is interesting to note that in contrast to the
approach taken in Iceland, Norway, as well as in the former EEA/EFTA States (Sweden
and Finland), enacted a rule of precedence in order to fulfil the requirements of Protocol
35. The Finnish EEA Act seems to take into consideration the principles of direct effect
and primacy, as developed in the case-law of the ECJ, and gave a clear rule on both direct
effect and the hierarchically superior status of EEA law vis-à-vis conflicting domestic
legislation.45 Norway46 and Sweden,47 however, simply enacted a provision to secure the
precedence of implemented EEA law.

Case-law in Iceland, however, shows that the obligation of Protocol 35 is not easily
transferable to this interpretation rule that, crucially, does not import such a “primacy
provision”. As identified in ESA’s letter of formal notice to the Icelandic government,
shortcomings of the wording of article 3 IEA have not been remedied by the case-law of

43 ESA’s letter of formal notice, p. 12.
44 Article 3 of the Icelandic EEA Act No. 2/1993. The ESA’s grievance was that the provision contains a rule

requiring conform interpretation to the EEAAgreement. It does not, by itswording, require that implemented
EEA rules should prevail when they conflict with national rules.

45 Priority of EEA rules over conflicting provisions of law of purely national origin and their direct effect was
provided for in Sections 2 and 3 of the Finnish EEA Act (1504/1993).

46 Section 2.1 above.
47 Section 5 of the former Swedish Act on the European Economic Area, Lagen om ett europeiskt ekonomiskt

samarbetsomrade (EES) SFS 1993:1317.
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the Icelandic Supreme Court. Thus, the letter of formal notice from ESA indicates that
national law and practicewill need to be adjusted to Protocol 35. Thus, an issue that remains
to be addressed by the legislature, and ultimately the Supreme Court, is how implemented
EEA law may be applied while derogating subsequent contrary unilateral legislation, as
required by Protocol 35.

Indeed, it seems that the Icelandic legislation and practice poses great risks to the
effectiveness of EEA law in Iceland. It makes it very difficult to uphold not only the
Agreement but also implemented directives and regulations, because the domestic courts
are prevented from applying such laws as soon as the provisions of such implemented
directives and regulations are contradicted by subsequent national laws. The cases identified
by the ESA show that the SupremeCourt deems the applicability of EEAnorms as irrelevant
at the outset if it is in conflict with subsequent unambiguous Icelandic statutory norms.

2.3 Liechtenstein

It is undisputed that the principles of direct effect and supremacy are not made part of the
EEA Agreement as such. However, they cannot be ignored either.48 There is sufficient
proof from the EEA negotiations that direct effect and precedence were amongst the EU’s
top priorities.49 The issue was partly addressed by introducing Protocol 35 to the EEA
Agreement.

Undoubtedly, Liechtenstein has no problem with the concept of direct applicability of
EEA law. Liechtenstein follows, with regard to incorporating international law, a monist
tradition. I.e., international law is automatically made part of Liechtenstein’s national legal
order upon its being subscribed to by the constitutionally competent bodies (parliament,
prince and government as well as the people in case of referenda).50

TheCourts apply EEA law in the sameway as national law. In its report of 11December
1995, the Constitutional Court stated that EEA law and international law generally have
“direct applicability”.51 The Constitutional Court later specified that the EEA Agreement
is directly applicable where the four freedoms are concerned.52

In its report from 1995, it also declared that the provisions of the EEA Agreement may
be directly applicable, as may regulations and, under certain conditions, directives. This
is the case if they are sufficiently clear and unconditional, if they shape the legal positions

48 C. Baudenbacher (ed.), The Handbook of EEA Law (Springer, 2016), p. 39.
49 Ibid. p. 39.
50 G. Baur, “Kohärente Interpretationsmethode als Instrument europarechtskonformer Rechtsanwendung –

eine rechtspolitische Skizze”, in 25 Jahre Liechtenstein-Institut (1986-2011) (Schaan, 2011), pp. 47-63.
51 Staatsgerichthof, StGH 1995/014, Gutachten, LES 1996, 119, 11.12.1995.
52 P. Bussjäger, “Einführende Bemerkungen zur liechtensteinischen Verfassung”, in Liechtenstein-Institut

(ed.), Online-Kommentar zur liechtensteinischen Verfassung, www.verfassung.li (2016), paras. 143-144.
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of private individuals vis-à-vis the State and if theMember State is in default of transposition
or has not properly transposed the Directive.53 In a tax recovery case,54 the Constitutional
Court did not have any objections to the direct applicability of EEA law in connection
with an ESA decision.55 If and when there is no national legal basis or the latter is contrary
to EEA law.56

This statement from the Constitutional Court in 1995 also implies that the direct
applicability counts too regarding the decisions of the EEA Joint Committee amending
theAnnexes to the EEAAgreement. This is supported by the systemof the EEAAgreement,
from which the direct effect of the decisions of the Joint Committee is derived. Protocol
35 to the EEAAgreement states that the partiesmust ensure that EEA law takes precedence
over national law.57

This view is supported by the subsequent case-law of the Constitutional Court. By
properly ratifying an international agreement, its norms automatically become national
law. In this context, the Liechtenstein courts adhere to Kelsen’s theory of the hierarchy of
the legal order.58 According to this, each actmust have its legal basis in a higher instrument
and thus the direct effect applies to all subsequent or related acts and not only to the EEA
Agreement. If the directly applicable text is unclear, the national judge is asked to close
these gaps.59 The Constitutional Court has decided in its judgment StGH 1998/41 that the
EEA Regulation in question is to be regarded as an integral part of the EEA Agreement
and thus becomes part of Liechtenstein law.60 It is therefore directly applicable, from which
can be concluded that EEA law is the subject of legislation and is thus incorporated into
the case-law of the courts. The same principle applies to the concept of primacy,61 which
includes compliance with the ECJ’s case-law.62

Also, the Administrative Court, which is the Court that decides most cases having a
link to EEA law, has developed a very EEA-friendly attitude. It not only accepted supremacy
and direct effect, at least in the national context, but also quite regularly asks the EFTA
Court for Advisory Opinions.

53 StGH 1995/014 (n. 51).
54 Staatsgerichtshof, StGH 2013/196, K AG v VGH (tax recovery), 27.10.2014.
55 S. Schirmer and E. Steiner, “Liechtenstein”, in ESA - EFTA Surveillance Authority, Study on state aid private

enforcement by national courts in the EFTA EEA states (2019), pp. 34-50.
56 StGH 2013/196.
57 T. Bruha (ed.), Liechtenstein - 10 Jahre im EWR Bilanz, Herausforderungen, Perspektiven; Symposium am

Liechtenstein-Institut, 9. und 10. Juni 2005 (2005), p. 114.
58 See e.g. A. Kley, “Hans Kelsen als politischer Denker des 20. Jahrhunderts, Ein Beitrag zu „Wesen und Wert

der Demokratie”, in Liechtensteinische Juristenzeitung (LJZ) 2000, pp. 16-26.
59 G. Baur (n. 50).
60 T. Bruha, (n. 57), p. 114., StGH 1998/41, not published.
61 Staatsgerichtshof, StGH 2013/044, K AG v VGH, 16. December 2014, para 3.4.2.
62 Staatsgerichtshof, StGH 2011/200 A v K Treuhand AG (vormalige L Treuhand AG) 7.2.2012.
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The issue of precedence is somewhat more complicated. Generally, Liechtenstein sees
itself as an international law-friendly jurisdiction, i.e. the Liechtenstein courts not only
refer to the neighbouring jurisdictions, but also readily apply norms stemming from
international treaties.63 However, the problem arises as soon as there is an internal conflict
of law, i.e. if EEA law should replace withstanding national law or if there is incorrect or
no transposition at all of EEA legal acts.

In theory and from the point of view of procedural law setting aside national law in
order to give way to EEA law, it has been argued that a procedure for constitutional review
(Normenkontrollverfahren) with the Constitutional Court needs to be launched.64 To the
best of our knowledge, however, this was never done in the context of applying EEA law.

Even without referring to the disputed argument of (quasi-)direct effect in the EEA,65

it seems quite clear that there are limits to the procedural autonomy of the EEA EFTA
States’ courts. These are seen as the principles of effectiveness and equivalence based on
article 3 EEA and article 2 SCA.66 It would, hence, be quite unacceptable for the EEAEFTA
States to obstruct the rights of citizens by imposing obstacles.67

3 Consistent Interpretation

The EU principle of consistent interpretation – according to which national authorities
must interpret the whole of national law, as far as possible, in line with EU obligations –
was first established by the ECJ in the seminal von Colson case in 1984,68 with the EFTA
Court making its first mention of the corresponding EEA principle in Karlsson almost 20
years later.69 Unlike its EU counterpart, however, the EEA principle is naturally rooted in
distinct EEA/international law authorities, and is deemed inherent in the objectives of the
EEA Agreement itself.70 As a matter of EU law, the principle is generally considered to be

63 A. Batliner, “Erfahrungeneines Richters”, in LJZ 2004, p. 140.
64 H Wille, “Das EWR-Abkommen und das Verfassungs- und Verwaltungsrecht”, in T. Bruha, Z. Pállinger

and R. Quaderer (eds), Liechtenstein—10 Jahre im EWR (Schaan, Liechtensteinische Akademische
Gesellschaft, 2005) p. 132.

65 See StGH 2013/196.
66 H.H. Fredriksen, Europäische Vorlageverfahren und nationales Zivilprozessrecht (Tübingen, Mohr Siebeck,

2009) p. 89, referring to A. Robberstad, ‘Norske dommeres plikt til aå veilede om EØS-retten’ (2002) Lov
og Rett p. 201.

67 Case E-1/04 Fokus Bank [2004] EFTA Ct. Rep. 11, para 41.
68 Court of Justice EU 10 April 1984, Case 14/83, von Colson, ECLI:EU:C:1984:153.
69 Case E-04/01 Karlsson [2002] EFTA Ct. Rep. 240, para. 28.
70 The ECJ has set out (and developed) its view as to the bases of the EU principle many times, referring to

Art. 289 TFEU, the principle of effectiveness and the principle of sincere cooperation (Art. 4 TEU) – see
e.g. Court of Justice EU 5 October 2004, Joined Cases C-397–403/01, Pfeiffer, ECLI:EU:C:2004:584. The
EFTA Court has similarly set out its views concerning the legal bases of the EEA principle in several cases,
although on distinct legal authorities – including the EEA principle of sincere cooperation (Art. 3 EEA),
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the least invasive mechanism for ensuring the effectiveness of EU law at national level, at
least when compared to the principles of direct effect and state liability, as ultimately it
will involve an application (as opposed to the substitution or exclusion) of national law to
resolve the issue.71 However, given the lack of direct effect and (full) primacy under EEA
law explained in the previous section, and the inability of state liability to remedy a situation
beyond compensation, the principle of consistent interpretation may arguably be seen to
play an even more important role in EEA enforcement than it does under EU law. It is
also worth bearing in mind that although the EU principle is primarily applied in relation
to directives, the EEA principle applies equally to EEA regulations, which are not directly
applicable under EEA law and must be incorporated into national law according to Art.
7(a) EEA.

In light of the demands of homogeneity, the EFTA Court has developed the EEA
principle along much the same general lines as provided by the ECJ.72 In spite of the many
similarities, however, it is important to note that the EFTA Court has not elaborated on
the more specific scope and boundaries of the EEA principle to anywhere near the same
extent as the ECJ. For example, although the case-law of both courts show that the principles
will apply in cases involving both classic vertical (individual v. state) and horizontal
(individual v. individual) party constellations,73 the question as to whether they are to
apply with equal force in both vertical and horizontal situations seems more open. The
ECJ’s case-law is somewhat unclear on the point,74 and the issue has not been ventured at

the public international law principle of effectiveness, the objectives of the EEAAgreement, and the objectives
sought by Art. 7 and Art. 104 EEA (i.e. the duty to implement EEA directives and regulations into national
law). See e.g. E-01/07 Criminal Proceedings against A [2007] EFTA Ct. Rep. 246, para. 39; E-6/13 Metacom
[2013] EFTA Ct. Rep. 856, para. 69; E-25/13, Engilbertsson [2014] EFTA Ct. Rep. 524, para. 159; E-28/13,
Merrill Lynch [2014] EFTA Ct. Rep. 970, para. 42. Both courts nevertheless seem to be largely content today
to merely reiterate that the principles are inherent in the EU Treaties and EEA Agreement.

71 See e.g. S. Prechal, Directives in EC Law (2nd ed. 2005, OUP) p. 180.
72 For more on how, see e.g. C.N.K. Franklin (ed.), The Effectiveness and Application of EU and EEA Law in

National Courts – Principles of Consistent Interpretation (2018, Intersentia).
73 See e.g. Court of Justice EU 10 April 1984, Case 14/83, Von Colson, ECLI:EU:C:1984:153 (vertical); Court

of Justice EU 10April 1984, Case 79/83,Harz,ECLI:EU:C:1984:155 (horizontal); andCase E-01/07Criminal
proceedings against A [2007] EFTA Ct. Rep. 246 (vertical); Case E-28/13 Merrill Lynch [2014] EFTA Ct.
Rep. 970; and Case E-06/13, Metacom [2013] EFTA Ct. Rep. 856 (horizontal).

74 Whilst the ECJ in certain (earlier) decisions (e.g. Court of Justice EU 26 September 1996, Case C-168/95,
Arcaro, ECLI:EU:C:1996:363, para. 42; Court of Justice EU 5 July 2007, Case C-321/05, Kofoed,
ECLI:EU:C:2007:408, para. 45) appeared to indicate that application of the principle could not lead to the
imposition of civil obligations on private parties, other decisions show how the effects of applying the
principle could (and did) lead to precisely such a result (e.g. Court of Justice EU 13 July 2000, Case C-456/98,
Centrosteel, ECLI:EU:C:2000:402; Court of Justice EU 11 September 2014, Case C-291/13, Papasavvas,
ECLI:EU:C:2014:2209). There seems to be general academic consensus today that consistent interpretations
may (and often will) lead to the imposition of obligations which otherwise would not have existed – even
in cases involving private parties. Without definitive clarification by the ECJ, however, the question as to
whether a distinction should be drawn between various types of legal disadvantages (i.e. “obligations” as
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all by the EFTA Court to date. Little guidance has been provided by the EFTA Court on
other important issues, too – such as e.g. the possibility for inverse vertical application of
the principle (i.e. state v. individual), and concerning the various limits to application of
the principle found in general principles of law. In light of the significantly lighter caseload
of the EFTA Court as compared to the ECJ, and the relatively low number of referrals
made to it by national courts of the EFTA States (see Section 5 below), the lack of guidance
from the EFTACourtmay not seem very surprising.75 Coupledwith the fact that the EFTA
Court’s Opinions are not formally binding in any event, the national courts of the EFTA
States have arguably enjoyed a somewhat free(r) hand than national courts in the EU
Member States in their reception and understanding of the EEA principle of consistent
interpretation. It has therefore been questioned whether certain developments of the EU
principle by the ECJ expose differences between the EU and EEA legal constructs of such
magnitude as to warrant a different approach under EEA law (i.e. that the limits to
homogeneity are reached).76 One example in this regard is the ECJ’s decision inAjos, where
it held that national courts cannot validly claim that it is impossible to interpret national
provisions in a manner that is consistent with EU law by mere reason of the fact that they
have consistently interpreted such provisions in a manner that is incompatible with EU
law in the past – in such cases, they are obliged to change their case-law in order to arrive
at result consistent with their countries’ EU law obligations.77 Although the EFTA Court
for its part has yet to say anything explicitly on this point, the fundamental EEA principle
of homogeneity leads to a presumption that the same must apply under EEA law.78 It
remains to be seen whether national courts in the dualist EFTA States would agree.

One final point to be mentioned before turning to national perspectives concerns the
relation between the principle of consistent interpretation and notions of primacy under
EU and EEA law. Some confusion seems to exist as to whether primacy is to be understood
as part of the legal basis of the EU/EEA principles, and what this might mean in terms of
how far one must go in seeking to achieve consistent interpretations. Notwithstanding the
fact that the ECJ has never explicitly said that this is the case as far as the EU principle is
concerned, certain decisions of the ECJ have nevertheless gone quite far in instructing

opposed to “mere adverse repercussions”) in applying the principle in cases involving private parties,
remains open.

75 See Section 5 below.
76 H.H. Fredriksen and G. Mathisen, EØS-rett (Fagbokforlaget, 2018), p. 382.
77 Court of Justice EU 19 April 2016, Case C-441/14, Ajos, ECLI:EU:C:2016:278, para. 33, with further ref. to

Court of Justice EU 13 July 2000, Case C-456/98, Centrosteel, ECLI:EU:C:2000:402, para. 17; confirmed in
Court of Justice EU 8November 2016, Case C-554/14,Ognyanov,ECLI:EU:C:2016:835, para. 67; andCourt
of Justice EU 5 July 2016, Case C-614/14, Ognyanov, ECLI:EU:C:2016:514, para. 35.

78 See C.N.K. Franklin, “The EEA Principle of Consistent Interpretation (or something that looks like it) and
Norwegian Courts”, in C.N.K. Franklin (ed.), The Effectiveness and Application of EU and EEA Law in
National Courts – Principles of Consistent Interpretation (2018, Intersentia), pp. 317-361.
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national courts as to the interpretative results to be achieved.79 As far as the EFTA Court
is concerned, in one case it has referred to the quasi-primacy requirements in Protocol 35
of the EEAAgreement in the same breath as the duty to perform consistent interpretations.80

Unlike the ECJ, however, the EFTACourt–whilst not remiss in reminding national courts
of the general duty to perform consistent interpretations – has generally refrained (to date)
from requiring particular interpretative outcomes in cases referred to it by national courts
under the Advisory Opinion procedure.

3.1 Norway

The reception and application of the EEA principle of consistent interpretation by
Norwegian courts reveals something of a mixed bag.81 On the one hand, the Norwegian
Supreme Court has willingly accepted (in theory, at least) that this unwritten principle is
inherent in the EEA Agreement itself, and therefore legally binding for Norway –
notwithstanding the dualist approach to international obligations under Norwegian law.82

On the other hand, however, Norwegian courts have never (to date) expressly applied the
EEA principle to resolve alleged conflicts between Norwegian and EEA law in practice. In
the few cases where a specific principle is referred to as potential grounds for arriving at
a particular interpretative conclusion in linewithNorway’s international or EEAobligations,
Norwegian courts rely instead on the national principle of presumption of compliance
with international law (presumsjonsprinsippet – hereinafter referred to simply as the
“principle of presumption”). And in many cases, no express mention of any principle is
actually made, even though it seems apparent from the results and/or reasoning in the

79 See e.g. Court of Justice EU 13 November 1990, Case C-106/89, Marleasing, ECLI:EU:C:1990:395; Court
of Justice EU 12 October 1993, Case C-37/92, Vanacker, ECLI:EU:C:1993:836; Court of Justice EU 14 July
1994,CaseC-32/93,Webb,ECLI:EU:C:1994:300; Court of Justice EU13 July 2000,CaseC-456/98,Centrosteel,
ECLI:EU:C:2000:402; Court of Justice EU 10 May 2001, Case C-203/99, Veedfald, ECLI:EU:C:2001:258;
Court of Justice EU23October 2003, CaseC-408/01,Adidas-Solomon,ECLI:EU:C:2003:582; Court of Justice
EU 16 June 2005, Case C-105/03, Pupino, ECLI:EU:C:2005:386; Court of Justice EU 17 April 2008, Case
C-404/06, Quelle, ECLI:EU:C:2008:231; Court of Justice EU 21 October 2010, Case C-242/09, Albron,
ECLI:EU:C:2010:625;. Court of Justice EU 28 June 2012, Case C-7/11,Caronna,ECLI:EU:C:2012:396; Court
of Justice EU 4 September 2014, Case C-162/13 Vnuk, ECLI:EU:C:2014:2146; Court of Justice EU 16 April
2015, Case C-3/14, T-Mobile Polska, ECLI:EU:C:2015:232.

80 See Case E-18/11 Irish Bank [2012] EFTA Ct. Rep. 592, paras. 122–23.
81 For practical purposes, the following presents only a short summary of these findings – more details on the

casesmentioned in this section can be found inC.N.K Franklin, “The EEAPrinciple of Consistent Interpre-
tation (or something that looks like it) and Norwegian Courts” (n. 78).

82 See e.g. HR-2000-49-B (Finanger I), p. 1827.
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decisions themselves that an attempt was being made to interpret national law in line with
the EEA obligations in question.83

Given that Section 1 NEA is generally considered as incorporating all unwritten EEA
principles in to Norwegian law – including therefore the principle of consistent
interpretation – the insistence of Norwegian courts to continue to apply the principle of
presumption in certain cases would seem unnecessary.84 The reasons why Norwegian
courts refrain from express, direct application of the EEA principle of consistent
interpretation are difficult to pinpoint, but could potentially be drawn from the peculiarities
of the EEA legal system itself: since EEA membership was not to entail any transfer of
sovereignty, national law is viewed as a matter for national courts to interpret following
recognised canons of interpretation and techniques for conflict avoidance. In the seminal
Finanger I-case from 2000, the Supreme Court further reasoned that since the EU (and
presumably also the EEA) principle of consistent interpretation stretched no further, and
required Norwegian courts to do no more, than what was in any event required by the
Norwegian principle of presumption, that the latter should be applied.85 If the Norwegian
principle of presumption and the EEA (or EU) principle of consistent interpretation had
stretched equally far – meaning that the same interpretative result would be achievable
regardless of which principle one applied in a given case – then all would have been fine.
Indeed, in caseswhere the conflicts betweenNorwegian andEEA lawprove easily resolvable
(i.e. “soft cases”), it would probably be of little consequence which principle was actually
applied to resolve them.86 The scope of the Norwegian principle nevertheless seems both
actually and potentially more limited for several reasons.

Firstly, at a conceptual level, one might well question whether national principles of
presumption, as commonly found in most (if not all) dualist EU/EEA Member States,
really are synonymous with the EU/EEA principles of consistent interpretation. The EEA
principle of consistent interpretation – in practice, if not also in theory – would seem to
require more: Principles of presumption relate to parliamentary intent to transpose and
uphold binding international obligations faithfully, and may at times prove rather easy
for national courts to rebut in practice. Whilst there may be a general intent to transpose
a particular EEA rule, often traceable in national preparatory legislative works, it may

83 See e.g. the Supreme Court’s decisions in HR-1997-78-B (Stavanger Catering), HR-2004-1671-A (Volvo)
and HR-2006-1978-A (Lifebuoy); and the Court of Appeal in RG-2004-187 (Tripp Trapp) and RG-2004-
187 (Topshop). Certain tensions in the relationship between the principle of presumption and the EEA
principle of consistent interpretation, as noted in the following, might nevertheless go some way in
explaining why no principle is referred to by Norwegian courts in certain cases.

84 HR-2005-1690-P (Finanger II).
85 HR-2000-49-B (Finanger I).
86 For an example of a completely unproblematic interpretation of Norwegian law in light of EEA obligations,

see e.g. HR-2004-1671-A (Volvo), concerning an alleged conflict between a provision of the Norwegian
Trademark Act and Art. 7 of the Trademark Directive, as in turn interpreted by the EFTA Court and ECJ.
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subsequently prove (typically following clarification by the ECJ/EFTA Court) to have been
based on a misguided notion of what the EEA obligation entailed to begin with. In such
cases, the intent to transpose may be seen as related to a different understanding of the
norm, thereby providing potential – and in some cases actual – grounds for rebutting the
presumption altogether. Parliamentary intent may in such situations in fact work against
the interpretative result required under EEA law, thus ruling out the possibility for
consistent interpretation. By comparison, the EEA principle of consistent interpretation
may not prove as easily rebuttable. As the ECJ for example has held in Björnekulla, the
duty to perform consistent interpretations applies regardless of anything that might be
gleaned from preparatory legislative works.87

Secondly, case-lawof the ECJ andEFTACourt clearly shows that the EU/EEAprinciples
of consistent interpretation not only entail a duty of results, but may also impact on the
national methods applied in order to reach them. In Merrill Lynch, the EFTA Court has
for example stated that in cases where national courts are dealing with disputes concerning
the interpretation of domestic law provisions specifically enacted for the purpose of
transposing EEA law, “the national court must presume that the EEA/EFTA State had the
intention of fulfilling entirely the obligations from the EEA directive [or regulation]
concerned”.88 One can nevertheless infer from the Norwegian Supreme Court’s decisions
in Finanger I and certain other cases, that the EU (and EEA) duty is viewed as one related
solely to interpretative outcomes, and not as to any procedures ormethods used in reaching
them.89 Indeed, the very application in certain cases of a national principle of presumption
to seek to resolve conflicts between Norwegian and EEA law in itself indicates an innate
predisposition for viewing the EU/EEA principle as one exclusively related to the result
to be reached in a case, and not as impacting on the process(es) used in reaching it.

Finally, application of theNorwegian principle of presumptionwill always be potentially
more limited than the EU and EEA principles of consistent interpretation, as the former
rests on an initially negative approach borne from the principle of dualism. SinceNorwegian
and international law constitute separate legal systems, where conflicts arise between them,
the former will be given precedence. According to the Norwegian Supreme Court, the
principle of presumption is to be viewed amere exception to this general rule.90 Andwhere

87 Court of Justice EU 29 April 2004, Case C-371/02, Björnekulla, ECLI:EU:C:2004:275, para. 13.
88 Case E-28/13 Merrill Lynch, para. 41 (emphasis added) – thus reflecting the ECJ’s express statements to the

same effect in Court of Justice EU 16 December 1993, Case C-334/92, WagnerMiret, ECLI:EU:C:1993:945.
89 A view seemingly also held by several EEA law experts in Norway; see e.g. H.H. Fredriksen, “EU/EØS-rett

i norske domstoler”, Rapport no. 3, Europautredningen, Utvalget for utredning av Norges avtaler med EU
(2011), pp. 71-72; and F. Arnesen and A. Stenvik, Internasjonalisering og juridisk metode (2nd ed. 2009,
Universitetsforlaget), p. 80.

90 See e.g. the Norwegian Supreme Court’s decision in HR-1997-24-A (OFS); more explicitly in HR-2007-
324-A (Care Expenses), para. 54; and tomuch the same effect in e.g. theDistrict Court’s decision in TOSLO-
2003-806 (KLM).
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the Supreme Court in certain cases has found it impossible to reach interpretations
consistent with Norway’s international (including EEA) obligations, the principle of
dualism has invariably been relied upon as one of the reasons underlying its conclusion.91

The approach stands in contrast to the general rule and starting point under EEA law,
firmly based on ideals of effectiveness, that all national authorities must (as far as possible)
seek to achieve interpretations of national law which are consistent with their EEA
obligations.

Concerning the conditions for applying the EEAprinciple of consistent interpretation,
the ECJ has long held that the duty applies even for provisions of EU measures which do
not satisfy the basic conditions for direct effect (i.e. sufficient clarity, precision and
unconditionality).92 According to the EFTA Court, whilst the priority afforded under the
EEA principle of (quasi-)primacy requires the EEA implemented norm to be sufficiently
clear and precise,93 it has never required the same as far as application of the EEA principle
of consistent interpretation is concerned. A clarity doctrine nevertheless still appears to
be imposed more generally by Norwegian courts, and which has led to consistent
interpretations being ruled out in certain cases, although academic commentators tend to
frown upon the practice.94

The practice of the Norwegian courts concerning application of the principle in
horizontal party constellations also seems rather mixed. In certain cases where the
Norwegian principle of presumption has been expressly applied in an attempt to resolve
potential conflicts between international (including EEA) obligations and Norwegian law,
themere existence of a horizontal party constellation has provided (at least partial) grounds
for ruling out consistent interpretations.95 These cases should nevertheless be compared
with decisions in certain other less controversial, “soft” horizontal cases, where consistent
interpretations leading to the imposition of what could only be described as “mere adverse
repercussions” were deemed possible.96 It is worth noting, however, that in all of the latter
cases, neither the principle of presumption nor the EEA principle of consistent
interpretation was expressly mentioned by the courts. Whether or not Norwegian courts
should therefore be understood as having modified their application of the national
principle of presumption by placing less emphasis on party constellation, or whether the

91 See e.g. the Supreme Court’s decisions in HR-2000-49-B (Finanger I), HR-2007-324-A (Care Expenses) and
HR-2016-2591-A (Legal Capacity of A); and the District Court in KLM (ibid.).

92 See e.g. Court of Justice EU 10 April 1984, Case 14/83, von Colson, ECLI:EU:C:1984:153; Court of Justice
EU 24 June 2010, Case C-98/09, Sorge, ECLI:EU:C:2010:369, paras. 49-51.

93 Case E-1/94 Restamark [1994-1995] EFTA Ct. Rep. 15.
94 Rt-2004-610 A (Bølgepapp); H.H. Fredriksen and G. Mathisen, EØS-rett (2018, Fagbokforlaget), p. 386.
95 See e.g. HR-2000-49-B (Finanger I).
96 HR-1997-78-B (Supreme Court; Stavanger Catering); HR-2006-1978-A (Supreme Court; Lifebuoy); RG-

2004-187 (Court of Appeal; Topshop); RG-2005-597 (District Court; Tripp-Trapp).
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change in attitude may be due to implied direct application of the EEA principle of
consistent interpretation, seems rather difficult to say.

Aluminium (State Aid Recovery) provides a rather solitary example of Norwegian
authorities seeking an interpretation of domestic law consistent with Norway’s EEA
obligations in a manner directly detrimental to the interests of the private parties involved
in the case (so-called “reverse vertical” application).97 The case concerned a claim for
repayment by the Norwegian State against certain companies which had received state aid
contrary to EEA law. Whilst undoubtedly imposing substantial financial obligations on
the companies involved, the decision nevertheless seems in line with EEA (and EU) law
in light of the ECJ’s decision in Kofoed, as any other result would have led to the private
companies concerned obtaining an unfair financial and competitive advantage.98

Further to the ECJ’s ruling in Ajos, certain decisions of Norwegian courts also show
that prior case-law – including judgments of the Supreme Court – may well be susceptible
to change by way of consistent interpretation.99 Such as for example in the Lifebuoy-case,
concerning the interpretation of Section 14(1)(7) of theNorwegian TrademarkAct, where
the Norwegian Supreme Court adopted a more restrictive interpretation of the provision
than in earlier case-law under specific reference to more recent developments in EU and
EEA law.100 This was nevertheless undoubtedly a rather “soft” case. The Supreme Court’s
earlier decision had explicitly opened for a restrictive interpretation of the provision in
other “special situations” – thus potentially negating any direct conflict between its two
rulings to begin with.101 The very wording of Section 14(1)(7) also seemed pliable enough,
and there was nothing in the preparatory works which immediately ruled out a different
interpretation. Indeed, as the Supreme Court rightly pointed out, the relevant rules under
both Norwegian and EEA law were all based on the same fundamental considerations.102

And given the Supreme Court’s ignorance as to any potential EEA dimension in its earlier
decision, it is difficult to say whether it might have reached the same conclusion had it
been aware of the EEA law aspects to begin with.

Norwegian courts have proven far more reluctant to change earlier case-law in certain
“hard” cases. In Finanger I, the Supreme Court deemed Section 7(3)(b) of the Norwegian
Automobile Liability Act (ALA) to be incompatible with the EEAMotorVehicle Insurance
Directives, yet found it impossible to interpret it in conformity with EEA law. Section
7(3)(b) provided that no personal injury compensation could be awarded if the injury

97 HR-2013-2623-A; Joined cases E-5/6/7/04 ESA v. Norway [2005] EFTA Ct. Rep. 117.
98 CJEU 5 July 2007, C-321/05, Kofoed, ECLI:EU:C:2007:408, para. 45.
99 CJEU 19 April 2016, C-441/14, Ajos, ECLI:EU:C:2016:278, para. 33; CJEU 8 November 2016, C-554/14,

Ognyanov, ECLI:EU:C:2016:835, para. 67.
100 HR-2006-1978-A (Lifebuoy).
101 HR-1998-55-A (BUD), p. 1814.
102 Para. 57.
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occurred whilst the injured party had allowed him/herself to be driven in the vehicle
knowing that the driver was under the influence of alcohol.103 An exception in the provision
itself nevertheless opened for compensation to be awarded “in so far as special reasons are
in favour of this”. The statutory text and the travaux préparatoires were silent as to what
such “special reasons” might be. The Norwegian Supreme Court had for many years
therefore interpreted the term as relating purely to factual circumstances surrounding the
act of driving itself.104 Askedwhether “special reasons”might also extend to the supervening
entry into force of the EEA Agreement, and the existence of EEA rules unintentionally
incorrectly implemented by the Norwegian legislator, the Supreme Court held that such
a construction did not seem “natural” to it. Needless to say, perhaps, but according to ECJ
case-law at the time of judgment, it had long been the case that where a mere possibility
exists for the national court to interpret national law in line with EU law in a given case,
then that possibility crystalises into an obligation to do so.105

Following the ECJ’s lead, the EFTACourt has furthermade clear that the EEAprinciple
applies equally to national legislative measures both pre- and post-dating the EU/EEA
measures in question.106 As far as the practice of Norwegian courts is concerned, whilst
the SupremeCourt’s decision in Finanger I seemed to hint rather strongly at EEAmeasures
having to be specifically implemented in order to trigger application of the principle (or
its Norwegian equivalent), the more recent decision of the Court of Appeal in the
Tippinga-case nevertheless points in a different direction.107 With practice at best pointing
bothways, it seems fair to contend that the EFTACourt’s contention has proven somewhat
difficult for the national courts of the EFTA States to fully embrace in practice –
notwithstanding the clear homogeneity concerns this ultimately raises.

Notwithstanding a few encouraging exceptions, particularly in the case-law of the lower
courts, Norwegian courts generally seem to have adopted quite a narrow understanding
of the principle’s scope, with a correspondingly expansive view as to the reach of its limits.
Firstly, in the absence of any guidance provided by the EFTA Court – which in any event
would only be regarded as advisory (see Section 5.1 below) – Norwegian courts continue
to apply the principle of presumption in certain cases, thereby also viewing the limits as
those defined under national law. As much may be drawn from the Supreme Court’s
decision in Finanger I: Beyond the specific considerations connected to the principle of

103 Lov av 3 feb 1961 om ansvar for skade som motorvogner gjer.
104 Rt-1978-321, Rt-1986-543 and HR-1994-130-A.
105 See also e.g. HR-1997-7-A (Sør-Aurdal), which provides a good illustration of the SupremeCourt’s apparent

reticence in overruling past decisions under reference to obligations under international (including EEA)
law, even when presented as a mere supplementary argument, simply reinforcing the final outcome in the
case.

106 Case E-28/13 Merrill Lynch, para. 42.
107 LB-2009-99914 (Tippinga).
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dualism, presumed legislative intent and preparatory works, both the majority and
dissenting judgments also discussed the ramifications of the case in light of the national
principles of legal certainty, predictability and legitimate expectations.108

Secondly, according to certain academic views in Norway, the limits to homogeneity
may arguably be seen to be reached in the Björnekulla-case.109 Whilst the EFTA Court has
not specifically addressed the ECJ’s decision in that case to date, it has stated that where
national courts are dealing with disputes concerning the interpretation of national law
specifically enacted for the purpose of transposing EEA law that “the national court must
presume that the EEA/EFTA State had the intention of fulfilling entirely the obligations
from the EEA directive [or regulation] concerned”.110 Norwegian authorities nevertheless
clearly assume that this presumption may be rebutted in the event of a clear statement
made by the national legislator (e.g. in preparatory works to the national measures in
question) to the effect that it had no intention of implementing the EEA obligation in
question. The travaux préparatoires to theNorwegian EEAAct alsomake the same proviso,
and have been emphasised by the Norwegian Supreme Court in certain cases. More
questionable, however, are certain decisions of the Norwegian Supreme Court illustrating
that even less clear indications in preparatory works may be relied upon to rebut the
presumption of parliamentary intent to legislate in line with EEAobligations, and as partial
grounds in ruling out consistent interpretations.111 Wedo also find a fewmore encouraging
examples, however, of Norwegian courts seeking to exploit the equivocal nature of
preparatory legislativeworks in order to arrive at EEA-consistent interpretations of national
law.112

Finally, it is worth noting how the general methodological approach of Norwegian
courts in certain cases may also contribute to preventing consistent interpretations in
practice. Looking at the SupremeCourt’s approach in for example Finanger I, themeaning
of Norwegian law is established first; following which, a consistent interpretation is only
said to be possible where national law proves ambiguous. Such an approach is innately
negative, and clearly inducive to arriving at non-EEA-conform results from the very outset,
because the process of interpretation may not be touched upon at all in this way: Since the
meaning of national law is already established before it is viewed in the light of EU/EEA
law, the latter will in all likelihood be considered an irrelevance. There seems to be general
agreement in academic circles that the process would be much more positively framed if
the meaning of the EEA rule was established first, before moving on to decipher whether

108 HR-2000-49-B (Finanger I), pp. 1832, 1837 and 1840-1841.
109 See H.H. Fredriksen and G. Mathisen, EØS-rett, p. 382.
110 Emphasis added. Case E-28/13 Merrill Lynch [2014] EFTA Ct. Rep. 970, para. 41.
111 Expressly in HR-2000-49-B (Finanger I); implicitly in HR-2006-1978-A (Lifebuoy).
112 HR-1997-78-B (Stavanger Catering), HR-2013-2623-A (Aluminium – State Aid Recovery), RG-2004-187

(Tripp Trapp).
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national law is capable of bearing the same meaning.113 Awareness of this fact may also be
traceable in certain decisions.114

3.2 Iceland

The Icelandic courts have developed viewpoints as to the scope and limits of the
interpretative obligation. The jurisprudential line of the Supreme Court suggests that EEA
law is an important factor in the interpretation of legislation that is either explicitly aimed
at implementing EEA law or that is seen as being consistent with such norms. It is especially
in this context that the use of consistent interpretation becomes particularly relevant in
Iceland.

As noted above, in contrast to the EU, the avenue of direct effect is not open to
individuals and economic operators in the EFTA States.115 Thus, the standing of
non-implemented or incorrectly implemented secondary law is fundamentally different
in the EFTA States. Hence, presuming that we are dealing with an EFTA State adhering
to dualist principles, like Iceland, directives and regulations will not, as a rule, become
effective without being transposed into national law.116

As already mentioned above, the wording of Art. 3 IEA as interpreted by the Supreme
Court remains a mere a rule of interpretation, requiring national law to be interpreted in
conformity with EEA rules. As the IEA itself, Art. 3 was enacted in Iceland in 1994 and
therefore this peculiar provision has been part of Icelandic law for more than 25 years.117

In contrast, it was not until 2013 that the EFTA Court expressly referred to consistent
interpretation as being a principle of EEA law,118 although it had given such hints in earlier
case-law.119 These two norms, i.e. Art. 3 IEA and the EEA principle of consistent
interpretation, both require national law to be interpreted in consistency with EEA law,
although the latter arguably goes somewhat further.120 As mentioned in a recent study, the
Supreme Court has never cited the EEA principle of consistent interpretation.121 Instead,

113 Of the same opinion, see F. Arnesen andA. Stenvik, Internasjonalisering og juridiskmetode, pp. 71-74; H.H.
Fredriksen and G. Mathisen, EØS-rett, pp. 391-392.

114 HR-1997-78-B (Stavanger Catering); LB-2009-99914 (Tippinga).
115 E.g. Case E-1/07 Criminal proceedings against A [2007] EFTA Ct. Rep. 245.
116 The EEA Agreement contains 16 Annexes where references were, at the outset in 1992, made to 1875 EU

Acts. The dynamic nature of the EEA is well demonstrated by the fact that at the end of 2010 the number
of these Acts had grown to 8312 (according to information provided by the EFTA Secretariat).

117 G:T. Petursson and O. Berg Runarsson, “Consistent Interpretation in the Caselaw of the Icelandic Supreme
Court 1994-2016”, in C.N.K. Franklin (ed.),The Effectiveness andApplication of EU and EEALaw inNational
Courts – Principles of Consistent Interpretation (2018, Intersentia), p. 399.

118 E-18/11 Irish Bank [2012] EFTA Ct. Rep. 592, para. 124.
119 Case E-04/01 Karlsson [2002] EFTA Ct. Rep. 240, para. 28.
120 G.T. Petursson and O. Berg Runarsson, (n. 117), pp. 399-400.
121 Ibid.
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the Supreme Court has mainly relied on Art. 3 IEA or simply made no reference to that
provision at all, even if consistent interpretation is clearly being applied.122

Several cases can be identified where the Supreme Court has interpreted Icelandic law
in conformity with EEA law (or given EEA law substantial weight), such as the
Aresbank-case,123 where the term “deposit” in Act No 98/1999 on Deposit Guarantees and
Investor-Compensation Scheme was interpreted in accordance with an Advisory Opinion
from the EFTA Court regarding Directive 94/19 on deposit-guarantee schemes; the Jan
Anfinn Wahl-case,124 where the Supreme Court consulted EU law when defining the
concept of ordre public; and Merrill Lynch,125 where the Supreme Court took into account
the EFTACourt’s interpretation ofArt. 30 ofDirective 2001/24when dealingwith domestic
legislation on financial undertakings.

Furthermore, as has been discussed above, the cases identified by the ESA in its letter
of formal notice indicate that the duty of interpretation, codified in article 3 IEA, cannot
be stretched so far as to do away with a contradiction between an unambiguous national
provision and an EEA norm.

The Gunnarsson-case demonstrates the limits of the willingness of the Supreme Court
to decide a case according to EEA law when it collides with domestic source material.126

In this case there was an Advisory Opinion by the EFTA Court, requested by the Supreme
Court itself. The Supreme Court noted that, despite the fact that the ruling of the EFTA
Court clarified that the relevant provision of the Icelandic tax legislation was incompatible
with Directive 2004/38, this unequivocal tax provision could not be set aside by means of
consistent interpretation. Thus, the Supreme Court resolved the matter solely on the basis
of the disputed provision in the Tax Code, hence giving no effect to the relevant EEA rule
in the case, which it considered insufficiently implemented.

From an EEA law perspective, such an approach by the Supreme Court could be
considered justified in cases of potential conflict between an unambiguous national
provision and a non-implemented directive, because the avenue of direct effect and primacy
is not open to individuals and economic operators in the EFTA States. It is, however,
important to stress that the issue was one of vertical direct effect (that is in a case where
an individual claims the rights of the directive in an action against the state), which falls
under the obligation to give direct effect in an EU setting.

122 Ibid.
123 Case No. 169/2011.
124 Case No. 191/2012.
125 Case No. 250/2015.
126 Case No. 92/2013 (Atli Gunnarsson).
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The Supreme Court has been criticised for not having gone far enough in its obligation
to interpret national law in conformity with EEA rules in Engilbertsson.127 In this case, the
Court considered it impossible to interpret the Icelandic implementing act of Directive
87/102/EEC in line with the EFTA Court’s interpretation of the Directive. Furthermore,
it has been argued that one feature of the Supreme Court’s treatment of EEA relevant cases,
in general, is the limited use of EEA law argument. Thus the Court has been criticised for
avoiding questioning Icelandic law’s compatibility with the “four freedoms,” or failing to
observe the “parent” directive, when interpreting the national legislative “offspring”, unless
such usage is suggested in the travaux préparatoires.128 Furthermore, the Supreme Court
has been criticised for dealing with cases solely on the basis of relevant Icelandic legislation
on the grounds that a particular EEA rule is adequately reflected in Icelandic law. This
practice gives cause for concern, as it suggests that a discrepancy between the relevant
directive and Icelandic law is required to give rise to reliance upon EEA law for the
resolution of a case.

In this regard, the Omega-case has been mentioned in the literature by a number of
scholars.129 The claimant’s case involved medicinal rules,130 which were based on EEA
Directives.131 He thought it necessary to refer to the EFTA Court in order to clarify the
directives’ correct interpretation. The Reykjavík District Court agreed. However, the
Supreme Court overturned the ruling, noting that the EFTA Court’s authority is restricted
to interpreting EEA law.However, since the – substantially identical – legislation had been
implemented into Icelandic law, interpretation thereof was for the Icelandic courts.

Here, the Supreme Court understood that, once transposed, rules cease to constitute
EEA law. Art. 34 SCA would thus only be relied upon in situations of incompatibility
between EEA law and Icelandic law. The Court seems to disregard the EEA law principle
of consistent interpretation, which is not confined to situations where there is a divergence
between EEA law and implementing legislation, rather also applying to rights based on
national law implementing EEA law. Scholars have noted that this case is no longer

127 SupremeCourt CaseNo. 160/2015 of 13May 2015Gunnar V. Engilbertsson v Íslandsbanki hf. See discussion
in S. Magnússon, “Icelandic Courts”, in The Handbook of EEA Law (n. 48).

128 See Ó.Í. Hannesson, “Advisory Opinions in the EEA: The Icelandic Supreme Court and the EFTA Court”
(2018) 43 E.L. Rev. p. 871.

129 Case No. 276/2004. See S. Magnússon, “Icelandic Courts”, in The Handbook of EEA Law (n. 48), p. 284;
and D. Björgvinsson, “Application of Article 34 of the ESA/Court Agreement by Icelandic Courts”, in M.
Monti et al. (eds), Economic Law and Justice in Times of Globalisation, Festschrift for Carl Baudenbacher
(Baden-Baden: Nomos-Verlag, 2007), p. 45.

130 Administrative reg. No. 462/2006.
131 Directive 65/65 on proprietary medicinal products; and Directive 2001/83 on the Community code relating

to medicinal products for human use.
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representative of the Supreme Court’s position.132 However, similar lines of reasoning have
been endorsed elsewhere.

In two cases from 2016, Powerline,133 and Isavia ohf.,134 the Supreme Court refused to
request an opinion from the EFTACourt as a discrepancy between the applicable directives
and Icelandic law had not been demonstrated. This approach can also be seen in decisions
to refer. In recent cases such as Engilbertsson135 and Fresh Meat,136 the Court considered a
referral as necessary since there was not “complete consistency” between the directive and
the implementing legislation. However, in the recentWowAir-case,137 the Supreme Court
overturned a district court decision not to refer a question to the EFTA Court, even though
the EEA regulations in question were substantively identical to Icelandic law.

It should also be noted that the Supreme Court seems strongly disinclined to make use of
EEA law in criminal cases. It is obvious that legal certainty places limits on the extent to
which extensive interpretation can disadvantage the defendant. Yet, in the deCODE-case,138

where a former employee of deCODE Genetics was sentenced for unauthorised copying
of a “database”whichwas the result of a “substantial investment” as worded in the Icelandic
Copyright Act, the Supreme Court applied an interpretation of those terms in conformity
with Directive 96/9/EC (the Database Directive) and the ECJ case-law (although without
citing any particular cases).139 The Court also seems strongly disinclined to make use of
EEA law in cases where EEA law is invoked as a defence in criminal proceedings. The
Court’s declaration that the defendant cannot rely on EEA law, since criminal liability
depends on Icelandic law,140 seems hard to justify. Still, in the Landsbanki-case,141 which
can be viewed as an interesting exception from this practice, the Supreme Court stretched
itself quite far when interpreting the domestic Act No 108/2007 on Securities Transaction
in conformity with Directive 2003/6/EC in order to ensure that the defendants could rely
on rights granted to them in EEA law.142

132 S. Magnússon, “Icelandic Courts” in The Handbook of EEA Law (n. 48), p. 284 and D. Björgvinsson,
“Application of Article 34 of the ESA/Court Agreement by Icelandic Courts”, in M. Monti et al. (eds),
Economic Law and Justice in Times of Globalisation, Festschrift for Carl Baudenbacher (Baden-Baden:
Nomos-Verlag, 2007), p.45.

133 Case No. 140/2016.
134 Case No. 62/2016.
135 Case No. 489/2013.
136 Case No. 220/2015.
137 Case No. 527/2014.
138 Case No. 107/2007.
139 See further G.T. Petursson and O. Berg Runarsson (n. 117), pp. 390-391.
140 See the statements in cases 429/2014 and 291/2015.
141 Case No. 842/2014.
142 Further discussion on this case can be found in G.T. Petursson and O. Berg Runarsson (n. 117), p. 404.
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Lastly, it should be noted that despite the fact that the Supreme Court often disregards
EEA law in its reasoning on the merits, this does not necessarily mean that EEA law has
not been given a particularly influential role in the outcome of a case before the Supreme
Court. In a number of cases, the Supreme Court seems to determine that its domestic
solution does not violate EEA law by relying on the black letter of national law.143 This
raises suspicions of the unspoken interpretation of Icelandic law in light of EEA law, and
that EEA law is left out of the litigation in order to not be required to deal with complicated
EEA law issues or to make a reference to the EFTA Court. One could argue that this is
unproblematic as such a disguised form of giving effect to EEA law allows the court to rule
in favour of a litigant whose EEA rights have been violated without for that sake having
to expressly touch upon sensitive and complicated EEA law issues. On the other hand,
avoiding EEA lawneutralises the effectiveness of EEA lawbeyond the case at hand. Thereby,
even though the Supreme Court may reach the materially correct decision, this will not
necessarily provide the appropriate precedent for future litigants.

3.3 Liechtenstein

Liechtenstein has a monarchic form of government with only one judicial district.144

“Vertically” there are, according to the structure introduced by the German Confederation
in the 19th century, three instances: TheCourt of first instance (Landgericht; LG), the Court
of Appeal (Obergericht; OG) and the Supreme Court (Oberster Gerichtshof; OGH) for both
civil and criminalmatters. Administrativematters are decided by administrative authorities
- sometimes superseded by administrative law commissions – and ultimately the
Administrative Court (Verwaltungsgerichtshof; VGH). There is also the Constitutional
Court (Staatsgerichtshof; StGH) which has the competence to examine the constitutionality
of laws, regulations and international treaties.145 The latter can be compared to the respective
Constitutional Courts in Austria, the Czech Republic or Germany. Another feature needs
to bementioned here: The college of Liechtenstein judges also includes judges fromAustria
and Switzerland.

The country’s legal system is shaped by the tradition of civil law, which also prevails
in the neighbouring countries of Switzerland and Austria. Liechtenstein was formerly in

143 See cases such as Íslandsbanki-FBA case No. 17/2001; case No. 129/2001 on the Motor Insurance Directive;
and case No. 220/2005 concerning the display of tobacco products.

144 C. Frommelt, “Liechtenstein and the EEA”, in H.H. Fredriksen et al (eds.), Agreement on the European
Economic Area – A Commentary (C.H. Beck/Hart/Nomos/Universitetsforlaget, 2018), p. 35; P.M. Schiess
Rütimann, P. Bussjäger and S. Wolf, “Law, small state theory and the case of Liechtenstein” 1 (2018) 2 Small
States and Territories, p. 183; P. Bussjäger, “Kommentar zur liechtensteinischen Verfassung”, in: Liechten-
stein-Institut (ed.), Online-Kommentar zur liechtensteinischen Verfassung, www.verfassung.li (2016).

145 Arts 18–22 StGHG (Act on the Constitutional Court [Staatsgerichtshof]; LGBl 2004 Nr 32; LR 173.10).
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a customs union with Austria and therefore adopted important legal norms of the
Austro-Hungarian Empire in the 19th century. In 1923, however, it signed a customs
agreement with Switzerland and generally turned towards that country. This included
modernising its legal system, with the result that more and more parts of Liechtenstein
substantive law were influenced or overlaid by Swiss legal provisions.146 The Liechtenstein
legal system continues to be closely linked to both countries by the various legal provisions
adopted. This also means that, Swiss and Austrian legal practices are observed in the case
of identical legal provisions.147

The question of consistent interpretation can therefore here be asked in a twofold
manner: First, there needs to be consistency with regard to the level of EEA law. I.e. that
practice in the three EEAEFTAStates is consistent so that homogeneity can bemaintained.
This essentially points to the preliminary reference procedure. The problem lays in the
fact that there is neither a formal duty to submit nor a formal duty to follow the EFTA
Court. Hence, the attitude of the national courts with regard to these two points matters.
This will, however, be dealt with under Section 5.3 below.

Second, the question arises whether there is consistency at national level when
substantial interpretation of national norms that are subject to European law is concerned.
Given the structure of Liechtenstein’s judiciary mentioned above, cases that in some way
involve European law may be decided by either branch, mostly administrative or civil.
Hence, consistency between these needs to be established. However, from the beginning
of Liechtenstein’s EEAmembership a difference in jurisprudence could be observed.While
the Administrative Court adopted a very EEA friendly attitude from the beginning, the
jurisprudence of the civil- and criminal law courts was much more reserved. This could
also be seen in the different attitude of the question of whether to refer to it or not. And
until recently, the Constitutional Court did not establish a consistent jurisprudence either.

That is because Liechtenstein law stems from different legal traditions, and above all
there are differences in the interpretation and jurisdiction of judges in legal disputes, i.e.
whether there are legal provisions in national law which contradict the applicable EEA
law, or whether EEA law has not (correctly) been implemented.

This gives rise to the problem that Liechtenstein judges apply interpretation methods
more or less at will, depending on which question they had to decide on or which norm
they knew best. The question of the primacy of EEA law is therefore treated differently
depending on the interpretation rule chosen by the judge, since the interpretation norms
of Swiss law go beyond Austrian law.

146 Vertrag vom 29.3.1923 zwischen der Schweiz und Liechtenstein über den Anschluss des Fürstentums Liech-
tenstein an das schweizerische Zollgebiet, LGBl. 1923 Nr. 24, LR 0.631.112.

147 P.M. Schiess Rütimann, P. Bussjäger and S. Wolf (n. 144).
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The Supreme Court finally decided, that it was not possible to fill the lacuna by
interpretation, as it was up to the legislature to do so, and that Parliament, by its inaction,
had decided to leave this problem unresolved. It thus followed the rules of interpretation
of Austrian law.148

To cut a long story short: This triggered some academic research, which led to the
conclusion that a coherent interpretation can be guaranteed, giving the judges sufficient
room for interpretation. This even established a new rule and the Liechtenstein courts
have since adopted a coherent line of jurisdiction on this basis.149

With regard to the consistency of law there is a so-called ‘constitutional review
procedure’ (Normenkontrollverfahren). This procedure is to be used in cases where there
is a collision of laws at national level or where the lawfulness of a provision is at stake and
its removal is demanded in a Liechtenstein Court. The aim of this constitutional review is
to maintain the coherence of the legal order and legal certainty.

4 Effective Judicial Protection vs. National Procedural Autonomy

According to the EU law principles of equivalence and effectiveness, domestic procedural
rules must not be less favourable than those governing similar domestic actions and not
render the exercise of rights conferred by EU law practically impossible or excessively
difficult. In light of the demands of homogeneity, these principles clearly apply under EEA
law, and presumably entail much the same duties (with the general proviso that such
application would not be irreconcilable with the peculiarities of the EEA Agreement).150

As a matter of EEA law, the principle rests on recital 8 of the preamble to the EEA
Agreement, emphasising the important role that individuals will play in the EEA through
the exercise of the rights conferred on them and through the judicial defence of such rights,
and the duty of sincere cooperation in Art. 3 EEA.

4.1 Norway

Although it might sometimes be contended that certain Norwegian courts/judges are
perhaps more accepting of “state-friendly” claims than others,151 there are no specific

148 OGH 7. 5. 1998, 4C 376/96, LES 1998, S. 332.
149 Article 1(2) Liechtenstein Property Law (Sachenrecht), identical with the same article in the Swiss Civil

Code: ‘In the absence of a provision, the court shall decide in accordance with customary law and, in the
absence of customary law, in accordance with the rule that it would make as legislator.’

150 See e.g. Case E-2/10 Kolbeinsson [2009–2010] EFTA Ct. Rep. 234, para. 46-47; Case E-11/12 Koch [2013]
EFTA Ct. Rep. 272, paras. 121–25; Case E-07/13 Creditinfo Lánstraust [2013] EFTA Ct. Rep. 970, para. 45.

151 See Section 5.1 below.
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examples of the principle of judicial independence coming directly under pressure in
Norway. Securing the EFTA Court’s independence from the EFTA States has nevertheless
become a more pressing concern in recent times, as revealed by the controversial saga
concerning the reappointment of the Norwegian judge to the EFTA Court in 2016.152 In
what Norwegian media have alluded to as a politically motivated move, presumably with
a view to securing a potentially more “state-friendly” judge, the Norwegian government
first advertised the position on the open market.153 When that attempt at replacing the
judge failed, following a highly publicised exchange of views between the former President
of the EFTA Court and the Norwegian Attorney General, the EFTA States attempted to
limit the express written requirement under Art. 33 SCA concerning the length of
appointments to the EFTA Court from six years to three.154 Notwithstanding the EFTA
States’ rather swift change of heart,155 the EFTA Court expressly rejected the attempt to
interfere with its independence in Nobile.156

Concerning access to the courts in order to enforce EEA rules, notwithstanding the
Norwegian government’s general reluctance in agreeing to incorporate newEU regulations
and directives containing provisions impacting on procedural matters into the EEA
Agreement, Norwegian courts have long recognised that the EU law principles of
equivalence and effectiveness form part of EEA law.157 In Wilhelmsen, the Supreme Court
stated that “it is important that procedural requirements for raising a case are posed in
such a way as to not render it unnecessarily difficult to test whether Norwegian rules or
administrative decisions are in accordance with EEA rules”.158 In Allseas, however, the
Supreme Court further noted that one could not rule out differences under the EU and
EEA principles eventually coming to light – although in academic circles it is generally
contended that a great deal would be required to trigger the limits of homogeneity in this
context.159

152 Generally on the background to this debacle, see M. Andenæs and H.H. Fredriksen, “EFTA-domstolen
under press”, (2017) 1 Europarättslig tidskrift 205 (available in Norwegian only).

153 See e.g. the Norwegian national newspaper VG’s story, available at http://www.vg.no/nyheter/innenriks/
norsk-politikk/norsk-toppdommer-kan-bli-byttet-ut/a/23783682/.

154 ESA/Court Committee Decision 2016 No. 5 on the reappointment of a Judge to the EFTA Court
(1 December 2016).

155 ESA/Court Committee Decision 2017 No. 1 on the reappointment of a Judge to the EFTA Court and
repealing Decision 2016 No. 5 of 1 December 2016 (13 January 2017).

156 Case E-21/16 Pascal Nobile [2017] EFTA Ct. Rep. 554.
157 See e.g. the Norwegian Supreme Court’s decisions in HR-2005-713-A (Allseas), para. 38; and HR-2010-

2082-A (Edquist), para 65.
158 HR-1996-57-K (Wilhelmsen).
159 HR-2005-713-A (Allseas).

369

Norway (including Iceland and Liechtenstein)

www.vg.no/nyheter/innenriks/norsk-politikk/norsk-toppdommer-kan-bli-byttet-ut/a/23783682/
www.vg.no/nyheter/innenriks/norsk-politikk/norsk-toppdommer-kan-bli-byttet-ut/a/23783682/


Norwegian courts – presumably like many other national courts – appear to struggle
at times with time limits barring actions in defence of EEA rights.160 There are also some
interesting decisions concerning cost orders, where referrals made to the EFTA Court
during the cases seemed to provide grounds for an apportionment different to that which
might otherwise have been ordered in the event that no referral had been made.161 The
Supreme Court showed a certain willingness to relax standing requirements in West Fish,
which concerned inter alia an application for a temporary injunction following an
administrative decision rejecting a proof of origin certification for fish.162 Although the
SupremeCourt did not directly rely on the EEAprinciples as grounds for doing so, it seems
likely that they influenced the Court’s decision to some extent.163 Broadly in tune with the
requirements of the principles of equivalence and effectiveness, the Norwegian courts have
also in certain cases ruled out allowing abstract claims for judicial review to proceed,
notwithstanding the potential EEA law issues raised therein.164

Moreproblematic are certain decisions concerning interimmeasureswhere the Supreme
Court, in choosing to venture the question as to whether the primary claim has a real
prospect of success, has eschewed determination of the likely outcome of the EEA
interpretative issues at stake.165 Under EU (and hence also presumably EEA) law, if national
courts may or must raise points of national law ex officio (i.e. of their own motion) in
proceedings or in their decisions, they may or must do the same in cases where points of
EU (or EEA) law are at issue.166 Since Norwegian courts would appear to be compelled to
consider the probable outcome in a case concerning application of Norwegian law alone,
the same duty to consider any EEApoints of their ownmotion should naturally also apply.

One final case worth mentioning is Campbell, set out in further detail in Section 5.1
below. The case – which is currently pending before the Supreme Court, and in which a
referral has been made to the EFTA Court – concerns amongst other things the issue as

160 See e.g. TOSLO-2012-203595, and LB-2013-178315 (Bastø Fosen); and 14-039745TVI-OTIR/03 (Nye
Kystlink), where follow-on damages claims were dismissed as out of time, notwithstanding certain (unan-
swered) issues of effectiveness raised by the cases. See further C.N.K. Franklin, H.H. Fredriksen and I.M.
Halvorsen Barlund, “National Report for FIDE 2016 on Private Enforcement of European Competition
Law in Norway”, in G. Bándi, P. Darák, P. Láncos and T. Toth (eds.), Private Enforcement and Collective
Redress in European Competition Law (2016, Wolters Kluwer), 665-691.

161 See e.g. HR-2004-981-A (Paranova); HR-2003-353-1 (CIBA).
162 HR-2002-1595-1 (West Fish).
163 See furtherH.H. Fredriksen, “EU/EØS-rett i norske domstoler”,Rapport no. 3, Europautredningen, Utvalget

for utredning av Norges avtaler med EU (2011).
164 HR-1995-250-K (Gundersen); HR-1996-57-K (Wilhelmsen).
165 See e.g. HR-1995-648-K (Kiddie Rides).
166 Court of Justice EU 24 October 1996, Case C-72/95, Kraaijeveld, ECLI:EU:C:1996:404; Court of Justice EU

1 June 1999, Case C-126/97, Eco Swiss, ECLI:EU:C:1999:269; Court of Justice EU 7 June 2007, Joined Cases
C-222-225/05, Van der Weerd and others, ECLI:EU:C:2007:318. Generally concerning the authority of
national courts to consider EU law of their own motion, see e.g. P. Craig and G. de Búrca, EU Law – Text,
Cases, and Materials (6th ed. 2015, OUP), 239–41.
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to whether Art. 7(1)(b) of the Citizenship Directive can be relied upon against home states
in its EEA setting.167 The salient point in the context of the effectiveness and equivalence
requirements concerns the Norwegian courts’ particular focus on application of article
7(1)(b). This provision provides (derived) rights of residence for economically inactive
persons for a period of longer than threemonths, subject to conditions of sufficient resources
and comprehensive sickness insurance. However, since theNorwegian sponsor in the case
clearly qualified as aworker under EEA law (a point overlooked by both the District Court
and Court of Appeal in the case), the more relevant question is whether Art. 7(1)(a) and
7(2) of the Citizenship Directive could be relied upon so as to allow her spouse, Ms.
Campbell, a derived right of residence upon their return to Norway from Sweden. If Art.
7 was deemed to not apply in the case for some reason, derived rights of residence for Ms.
Campbell would in any event have then flowed directly from Art. 28 EEA (concerning the
free movement of workers). Ms. Campbell’s case would in such an event fall squarely
within the ECJ’s Eind jurisprudence – as a family member of a worker looking to move
back home having exercised her right to free movement to another EEA Member State.

Notwithstanding the obvious relevance of Art. 7(1)(a) and 7(2), and/or Art. 28 EEA,
in the case, the Supreme Court has decided to limit the points to be discussed on appeal
to not cover arguments based on the potential application of Art. 28 EEA.168 The Court
said that this was a new point of law not raised before the Court of Appeal, and therefore
subject to its acceptance under Norwegian civil procedural rules.169 In refusing to accept
the motion, the Supreme Court referred to the relatively short time before the appeal
hearing, and the fact that the new point of law would change the nature of the case by
broadening its scope. The Supreme Court’s decision to rule out arguments based on Art.
28 EEA is certainly curious. Under the relevant civil procedural rules, it has discretion to
allow new points to be heard where there are “special reasons” for doing so. One would
have thought that reasons of procedural economy alone (i.e. avoiding the risk of an entirely
new case having to be raised by Ms. Campbell) – not to mention a more general desire to
preserve the integrity of the internal market, in line with Norway’s EEA obligations –
would have sufficed in this regard. Given that the Supreme Court should not expect to
receive a reply from the EFTA Court until closer to the beginning of 2020, both parties to
the case would surely have had plenty of time within which to prepare their arguments,
too. It would not therefore be altogether surprising if the EFTA Court chose to raise the
point of its own motion in its Advisory Opinion in the case. It will be interesting to see

167 Directive 2004/38 on the right of citizens of the Union and their family members to move and reside freely
within the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and
93/96/EEC.

168 HR-2019-683-U.
169 Section 30-7 of the Norwegian Civil Procedure Act.
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whether the Supreme Court might follow suit. Any other course might otherwise risk
Norwegian authorities falling foul of their general obligations to ensure the effectiveness
of EEA law.

4.2 Liechtenstein

The opposition of Effective Judicial Protection vs. National Procedural Autonomy directly,
again, leads to the principles of direct effect and precedence of EU law. Judicial protection
is effective if EU law is (1) applicable in the whole territory in the same way and without
being hampered by national procedure and (2) if EU law has the power to set aside
contradicting national law without this having to be confirmed by lengthy procedures.
Under the aspect of effectiveness v. national procedures, there is also the issue of national
procedural rules potentially hampering an early reference to the ECJ or the EFTA Court.
We will, however, deal with this latter problem under Section 5.3.

As mentioned before, the concept of direct applicability of EEA law is treated rather
straight forwardly in the Liechtenstein legal order. The issue of precedence is, however,
somewhat more complicated. Despite granting international law an easy application in its
jurisdiction there may be a problem as soon as there is an internal conflict of law, i.e. if
EEA law should replacewithstanding national law or if there is incorrect or no transposition
at all of EEA legal acts.

The Administrative Court had in its jurisprudence always had the attitude to decide
itself whether EEA law needs to be applied or national law replaced with it or it would, as
the case may be, also quite regularly ask the EFTA Court for Advisory Opinions.170 This
was, mainly for reasons of the coherence of the law and legal certainty, seen by some as
unconstitutional. The competence to decide whether national law should e.g. be set aside
in favour of EEA law should remain with the Constitutional Court.

This, however, would in fact hamper efficiency of proceedings. Not only would all
proceedings where such a question is involved last until all instances have rendered a
decision, but it would with regard to EEA law lead to potentially conflicting decisions as
the competence of the EFTA Court to have its say in the context of a preliminary reference
procedure. Similarly, the President of the Liechtenstein Administrative Court contested
the Constitutional Court’s claim of competence “to examine whether national legal
standards are in conformity with EEA law”.171 Hence, the Constitutional Court essentially

170 See, e.g., VGH 2005/94, Decision of 9 February 2006 [2006] LES 300. As to the preliminary reference, see
Question 4 hereinafter.

171 A Batliner, ‘Practical Issues Regarding the Application of EEA Law through the Eyes of a National Judge’,
in EFTA Court (ed.), The EEA and the EFTA Court – Decentred Integration (2014, Hart), 95-101.
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accepted that the jurisprudence of the Administrative Court be upheld. It will, if a decision
of the Administrative Court is appealed against, still have its say at that stage.

5 Advisory Opinion Procedure

In light of the unique two-pillar structure of EEA law enforcement, the nature and
complexion of the dialogue between national courts of the EFTA States and the EFTA
Court is rather different to the more hierarchical set-up under the EU legal system. Whilst
the EFTACourt’s jurisdiction to renderAdvisoryOpinions underArt. 34 SCAwasmodelled
on (and consequently looks rather similar to) the preliminary ruling procedure under Art.
267 TFEU, these are far from the same. Firstly, unlike decisions of the ECJ, the opinions
of the EFTA Court are considered advisory, and not formally binding on the national
courts of the EFTA States.172 Secondly, it seems clear from the wording of Art. 34 SCA
itself that national courts – even of last instance – have no black-letter duty to refer questions
on the interpretation and/or application of EEA law to the EFTA Court. The question as
to whether an unwritten duty might nevertheless be said to exist under EEA law to this
end has been the subject of a great deal of academic debate.173 The EFTA States are further
allowed to limit the right to request Advisory Opinions to courts and tribunals against
whose decisions there is no judicial remedy under national law.174 Themore limited nature
of the procedure as compared to its EU law counterpart is further reflected in the total
number of referrals made, which since 1994 has averaged less than five per year from all
three EFTA States combined.

5.1 Norway

As mentioned above, notwithstanding the clear wording of Art. 34 SCA, the issue of
whether the EFTA Court’s Opinions are to be considered legally binding or not has been
the subject of academic debate. TheNorwegian SupremeCourt for its part has nevertheless

172 Although the threat of infringement proceedings raised by ESA (or one of the other EFTA States) will
usually entail a high threshold before national courts would consider arriving at a different result in practice.
See e.g. the Norwegian Supreme Court’ s decisions in HR-2000-49-B (Finanger I), HR-2004-981-A (Para-
nova), HR-2007-1144-A (Gambling Machines), and HR-2013-496-A (STX).

173 Compare e.g. the views of C. Baudenbacher, “The EFTA Court: Structure and tasks” in The Handbook of
EEA Law (n. 48), 139-178, at p. 157, with the more skeptical views of H.H. Fredriksen and C.N.K. Franklin,
“Of pragmatism and principles: The EEAAgreement 20 years on” (2015) 52(3)CommonMarket LawReview
629, at pp. 672–73, and C.N.K. Franklin, “Article 3 EEA” in H.H. Fredriksen et al. (eds.), Agreement on the
European Economic Area: A Commentary (C.H. Beck/Hart/Nomos/Universitetsforlaget, 2018), 180–96, at
p. 195.

174 Art. 34 SCA.
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held in several cases that it has not only the right, but also a duty to independently assess
whether to follow the EFTA Court’s Opinion in a case or not.175 This was not a duty to be
taken lightly: it is settled Norwegian case-law that significant importance is to be attributed
to the view of the EFTA Court, for a number of rather obvious reasons – at least in cases
where the court itself has made the reference in question.176 Yet although a rather strong,
prima facie presumption therefore seems to exist in favour of following the EFTA Court’s
Opinions, according to the SupremeCourt, this presumptionmay be rebuttedwhere there
are “special reasons” for doing so.177 Relatively recent case-law of the Norwegian courts
also shows that they may well be prepared to deviate from an interpretation of EEA law
spelt out by the EFTA Court in a given case, where it (rightly or wrongly) deems this
necessary.178

Following the Supreme Court’s decision in STX, where it decided not to follow the
EFTA Court’s interpretation of the Posted Workers Directive, the ESA initiated formal
proceedings against Norway under Art. 31 SCA for failing to uphold its obligations under
the EEA Agreement.179 The case was nevertheless formally closed in 2018, when the
Norwegian Tariff Board decided to change its Regulations, thereby bringing its provisions
in line (at least for the time being) with the ESA and EFTA Court’s views. It is important
to remember, however, that although decisions under Art. 31 SCA are legally binding,
neither the ESA nor the EFTA Court have any real means at their disposal to ensure that
such decisions are enforced in practice.

Recent cases also reveal a potentially worrying tendency ofNorwegian courts to second
(and even third) guess the EFTA Court’s Opinions, such as for example in Fosen Linjen.180

In this case, faced with the choice of whether to follow Norwegian Supreme Court case-law
or the divergent views of the EFTA Court, the Court of Appeal expressly disregarded the
EFTACourt’sOpinion.181 The EFTACourt’sOpinion had been heavily criticised in public
procurement circles, and by a number of Norwegian academics.182 Case-law of the ECJ

175 See e.g. HR-2000-49-B (Finanger I), and HR-2013-496-A (STX).
176 See e.g. HR-2000-49-B (Finanger I); HR-2004-981-A (Paranova); HR-2007-1144-A (Gambling Machines);

HR-2013-496-A (STX).
177 HR-2013-496-A (STX).
178 Suggested in HR-2000-49-B (Finanger I), and unequivocally demonstrated in HR-2013-496-A (STX) and

LF-2015-187242 (Fosen Linjen I). See also HR-2009-1319-A (Pedicel), where the Supreme Court tacitly
distanced itself from parts of the Advisory Opinion which the Norwegian Market Council had obtained
from the EFTA Court.

179 HR-2013-496-A (STX); E-2/11 STX [2012] EFTA Ct. Rep. 4; Directive 96/71 concerning the posting of
workers in the framework of the provision of services. For more on the fundamental divergence of views
in this case, see e.g. C. Barnard, “Posting Matters” (2014) 1 Arbeidsrett, 1-28.

180 LF-2015-187242 (Fosen Linjen).
181 HR-2000-1135 (Nucleus); E-16/16 Fosen Linjen [2017] EFTA Ct. Rep. 617.
182 See e.g. A.SanchezGraells, “YouCan’t Be Serious: Critical Reflections on the Liability Threshold forDamages

Claims for Breach of EU Public Procurement Law After the EFTA Court’s Fosen-Linjen Opinion” 1 (2018)
1Nordic Journal of European Law, 1-23; andH.H. Fredriksen and F. Arnesen, “Erstatningsansvar ved brudd
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did not seem entirely clear on the point at issue, either.183 On further appeal, the Supreme
Court therefore decided to ask the EFTA Court for its opinion once again – in the very
same case. Whilst the Supreme Court was careful to couch its questions in slightly different
terms, it did not attempt to hide the fact that it was essentially asking the EFTA Court to
reconsider its first Opinion. And this time, it received a different answer: EEA law does
not require that any breach of the rules governing public procurement in itself is sufficient
to award damages for the loss of profit to persons harmed by an infringement of EEA
public procurement rules.184 Interestingly, there had been no change in the law or the facts
or circumstances of the case. The only thing that had changed since the EFTA Court’s first
opinion was the composition of the EFTA Court judges hearing the case. The Supreme
Court recently delivered its final judgment, where the Court of Appeal’s blatant disregard
of the EFTA Court’s first opinion was not mentioned with a word.185

A similar development can be seen in the ongoing Campbell-case, concerning the
particularly vexed issue as to whether (derived) residence rights under Art. 7(1)(b) of the
Citizenship Directive may be applied against home states.186 According to the ECJ, in an
EU setting, it cannot.187 According to the EFTA Court in Gunnarsson and Jabbi, however,
it can – at least in an EEA setting.188 The Supreme Court has asked the EFTA Court for an
Advisory Opinion on several matters in the case. Some of the questions posed are well
overdue, and it is encouraging to see the Supreme Court taking the initiative to ask for
clarification. The Supreme Court nevertheless also added a specific question on whether
Art. 7(1)(b) of the Citizenship Directive still applies against home states under EEA law.
This is the third time a national court in the EFTA States has asked exactly the same
question. Just as in the second Opinion in Fosen Linjen, the only thing which has changed
since the EFTA Court’s findings in Gunnarsson and Jabbi, is the composition of the EFTA

på anskaffelsesreglene – etter EFTA-domstolens tolkningsuttalelse i Fosen-Linjen” 23 (2017) 3-4 Tidsskrift
for forretningsjus, 169-195.

183 Court of Justice EU 30 September 2010, C-314/09, Strabag, ECLI:EU:C:2010:567; and Court of Justice EU
9 December 2010, C-568/08, Combinatie, ECLI:EU:C:2010:751.

184 E-7/18 Fosen Linjen II (2019, nyr).
185 27 September 2019, HR-2019-1801-A.
186 Directive 2004/38 on the right of citizens of the Union and their family members to move and reside freely

within the territory of the Member States amending Regulation (EEC) No 1612/68 and repealing Directives
64/221/EEC, 68/360/EEC, 72/194/EEC, 73/148/EEC, 75/34/EEC, 75/35/EEC, 90/364/EEC, 90/365/EEC and
93/96/EEC.

187 Court of Justice EU 12 March 2014, C-456/12, O and B, ECLI:EU:C:2014:135; Court of Justice EU 10 May
2017, C-133/15, Chavez-Vilchez and Others, ECLI:EU:C:2017:354; Court of Justice EU 12 July 2018, C-
89/17, Banger, ECLI:EU:C:2018:570; Court of Justice EU 27 June 2018, C-230/17, Altiner and Ravn v.
Udlændingestyrelsen, ECLI:EU:C:2018:497.

188 E-26/13 Gunnarsson [2014] EFTA Ct. Rep. 254; E-28/15 Jabbi [2016] EFTA Ct. Rep. 604. For more on the
EFTA Court’s reasoning in these cases and EEA developments in this field, see e.g. C.N.K. Franklin, “Pride
and Prejudice: SomeReflections on the (In)discretionary Application of Fundamental Freedoms byNorwe-
gian Courts” 55 (2020) Europarecht (beiheft), pp. 225-254.
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Court itself. Second (and third) guessing of the EFTA Court’s Opinions naturally does
little to bolster the authority of the EFTA Court, or the credibility of any of the courts
involved. It undermines the faith placed in national courts under the current de-centralized
system of enforcement under the EEA legal system. Hopefully these cases do not therefore
spell the beginning of a trend.

The rather rocky relationship between the EFTA Court and the Norwegian courts is
further illustrated by the very low number of referrals for Advisory Opinions which are
made.189 AdvisoryOpinions are seldom requested by theNorwegian SupremeCourt, which
has only made 10 requests to date, with two of these even being withdrawn before the
EFTA Court had a chance to respond to them. Numbers from other Norwegian courts,
tribunals and complaint boards make for better reading, with around 50 requests being
made. It is interesting to note that Norwegian courts usually only ask how particular EEA
law provisions are to be interpreted. Norwegian courts seldom if ever ask questions
concerning the content, remit or application of any EEA principles, even though certain
cases would probably have benefitted from such guidance.190

WhilstNorwegian courts have never unequivocally stated that no duty to refer questions
to the EFTA Court exists, it seems quite clear from practice that they have adopted this
tacit understanding. The past 25 years reveals a very large number of caseswhereNorwegian
courts, faced with issues concerning the interpretation and/or application of EEA law,
made no referral to the EFTA Court whatsoever. Of course, in some of these cases, the
lack of a referral might be seen as completely unproblematic. Either because the issue in
question had already been answered by the ECJ and/or EFTA Court in a different case,
and the national court has arrived at the same conclusion; or perhaps – even though the
ECJ and/or EFTA Court have not provided an answer – they would presumably have
arrived at the same answer as the national court in any event. In some of the cases, however,
the Norwegian courts’ final decisions reveal that seeking some advice on the correct
understanding of EEA law might have been preferable.191

Even if one agreed that no strict legal duty to refer exists, it is still difficult to explain
why Norwegian courts do not avail themselves more readily of their right to do so. Any
argument based on procedural economy would seem rather unconvincing, considering

189 See e.g. H.H. Fredriksen and C.N.K. Franklin, “Of pragmatism and principles: The EEA Agreement 20
years on” 52 (2015) 3 Common Market Law Review 629, pp. 671-676.

190 See e.g. HR-2000-49-B (Finanger I), where neither the Supreme Court’s request nor the reply received from
the EFTA Court (E-01/99 Finanger [2000] EFTA Ct. Rep. 119) made any mention of the principle of con-
sistent interpretation, and an EEA-conform result was ultimately ruled out by the Supreme Court in its
final decision.

191 The Supreme Court for example appears to have been mistaken in its understanding of EU and EEA law
in HR-2000-49-B (Finanger I – scope of the principle of consistent interpretation), HR-2012-2213-A (Per-
sonskadeforbundet – scope of principle of state liability) and HR-2007-1144-A (Gambling Machines – pro-
portionality assessment, reversal of burden of proof).
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that the EFTA Court only spends an average of approximately 8 months in delivering
advisory opinions – and also has an accelerated procedure for dealing with urgent cases
in less than half that time. The fact that there might be guidance already available from
ECJ case-law may not be much help either. Even where the ECJ has ruled definitively on
a matter, its findings are not always followed by Norwegian Courts. Such as for example
in STX, where the ECJ’s strict interpretation of the public policy exceptionwas not followed.
And as the Gunnarsson and Jabbi cases mentioned above arguably show, sometimes
divergent approaches to interpreting EU/EEA rules may well be called for, in order to
ensure homogeneity as to the results in a case. Other potential reasons whichmight explain
reticence in making referrals, or in following EFTA Court Opinions – such as for example
(Norwegian) legal method, a pandering to state interests by national judges,192 lack of
understanding of EU/EEA law issues in a case,193 or overconfidence in one’s grasp of
EU/EEA law – lack empirical evidence, and are of a more speculative nature.

There might well be several ways to try to bridge these troubled waters. Amending the
wording of Art. 34 SCA to make referrals by courts of last instance obligatory, and/or
makingAdvisoryOpinions bindingwould naturally solvemany of the problems, yet seems
an unlikely solution given the transfers of judicial sovereignty this would entail. Or perhaps
a provision could be added to the SCA opening for the possibility of the EFTA Court
engagingmore directlywith the ECJ, through a new formof preliminary ruling procedure.194

Extending the possibility of the ESA to submit amicus curiae to EFTA State courts in any
internal market related case – not just in competition law cases, like it can today – would
also be highly beneficial with a view to increasing the dialogue between the EEA/EFTA
institutions and national authorities. Unlike amendments to the EEA Agreement to which
the EU is party, changes to the SCAwould only require the agreement of the 3 EFTA States.
So introducing new rules would not seem to be beyond the realm of possibility. A more
immediate solution clearly lies in increased dialogue between the courts. Asking for
clarification is obviously one thing – second or third guessing something else entirely.

192 For similar trends of national judges in the EUMember States, see e.g. C. Barnard, “Derogations, Justifications
and the Four Freedoms: Is State Interest Really Protected?” in C. Barnard and O. Odudu, The Outer Limits
of European Union Law (2009, Bloomsbury), 273-306.

193 Such as for example in HR-1998-55-A (BUD), where the Supreme Court seemed completely unaware of
the EEA law aspects involved, including potential application of the principle of consistent interpretation.

194 As argued for elsewhere – see H.H. Fredriksen and C. Franklin, “Of Pragmatism and Principles: The EEA
Agreement 20 Years On” 52 (2015) 3 Common Market Law Review, 629-684.
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5.2 Iceland

Iceland could be considered amodest performerwhen it comes to the number of references
generated. However, the Icelandic courts seem to be taking better advantage of the facility
than the other Nordic States, when population differences are taken into account.195
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The attitude and practice of the Icelandic Supreme Court when requesting Advisory
Opinions has been discussed in a recent contribution to the European Law Review.196 It
observes that as of 1 January 2018, the Icelandic courts have referred 34 cases to the EFTA
Court.197 This can be contrasted to the similar number of cases (39 references) that were
refused by the Supreme Court. Seven of the 34 cases referred have come directly from the

195 Statistics from the EU States are not fully comparable to the EFTA States’ requests, since EU law is more
comprehensive than the EEA Agreement. See discussion in H. Fredriksen, “The Two EEA Courts - a Nor-
wegian Perspective” in EFTACourt (ed.) Judicial Protection in the European Economic Area. (2012, German
Law Publishers, Stuttgart), 201.

196 Ó.Í. Hannesson, “Advisory Opinions in the EEA: The Icelandic Supreme Court and the EFTA Court” 43
(2018) 6 European Law Review, pp. 858-879.

197 The list of cases is available on the website of the EFTA Court. However, the figure of 44 references must
be adjusted so as to take account of cases that were settled and, as a consequence, removed from the register.
See Joined Cases E-8/15 and E-9/15 Financial Services Compensation Scheme Ltd. AND De Nederlandsche
Bank N.V. v The Depositors’ and Investors’ Guarantee Fund (TIF) [2018] EFTA Ct. Rep. 586.
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Icelandic SupremeCourt.198 The ReykjavíkDistrict Court is themost active referring court,
with 26 cases. One case stems from the District Court of Reykjanes, but the other courts
have never made a reference. Of 27 referrals from the district courts, 12 came directly,
while the Supreme Court has qualified 15, with or without alteration.199 In two cases, the
Supreme Court reversed a decision of the district court not to refer a question to the EFTA
Court.200 In four instances, however, the SupremeCourt rejected the efforts of the Reykjavík
District Court to seek an opinion.201

With respect to the legal and institutional situation in Iceland, it is important to note
that Act No 21/1994 limits the right to request opinions to bodies that are part of the
Icelandic judicial structure.202 In addition, Act No 84/2007 on Public Procurement grants
this right to the Complaint Committee for Public Procurement. However, a number of
appellate committees in Iceland have the potential to satisfy the conditions for being
classified as a court or tribunal. Nonetheless, at present, the Complaint Committee remains
the only administrative body expressly permitted to request an Advisory Opinion.
Magnússon, has maintained that it is “against the odds that quasi-judicial bodies are
permitted to request advisory opinion of the EFTA Court as Icelandic law stands at
present”.203 In this respect, hemaintains that the Icelandic legislature exercised the discretion
in art. 34(3) SCA (giving the EFTA States the option to limit references to only those courts
the decisions of which are final) when it curtailed the authority to submit requests to the
level of the general courts. While academic views remain divided on the issue, it is clear
that this procedural barrier is of practical importance, since these bodies have yet to employ
the advisory opinion mechanism.

The figures above illustrate that it is the Reykjavík District Court, rather that the
Supreme Court, which provides most of the EFTA Court’s work. The Supreme Court has
been particularly circumspect about involving the EFTA Court. It has been maintained
that there is a connection between the low number of references from Icelandic courts and
the general disinclination towards using EEA law.204 The caselaw study has shown that the
Supreme Court tends, if possible, to find an Icelandic solution to a problem, or at least not
to disclose the EEA law inspiration in a judgment.205

198 Cases 169/1998 (Fagtún ehf.), 550/2006 (HOB vín II), 169/2011 (Aresbank), 191/2012 (Jan Anfinn Wah),
92/2013 (Gunnarsson), 273/2015 (Sorpa bs.) and 506/2016 (Merck Sharp and Dohme Corp v The Icelandic
Patent Office).

199 Of these, the Supreme Court has, on nine occasions changed, quashed, or added individual questions.
200 Cases 451/2012 (Yngvi Harðarson) and 527/2014 (Wow air).
201 SeeCases 276/2004 (Omega), 195/2008 (Sour Blast candy), 60/2008 (The Public Prosecutor v X) and 660/2010

(Frjálsi fjárfestingarbankinn).
202 I.e. the Supreme Court, the Court of Appeal, the district courts and the Labour Court.
203 See S. Magnússon, “Icelandic Courts” in The Handbook of EEA Law (n. 48), pp. 282-283.
204 See Ó.Í. Hannesson, (n. 128), p. 870-871.
205 Ibid.
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There is no question that the greatest risks to the effectiveness of EEA law and the
Advisory Opinion mechanism concerns cases where provisions of implemented EEA laws
are contradicted by subsequent national laws. As identified in the ESA’s letter of formal
notice to the Icelandic government, the Icelandic Supreme Court has, in such cases,
emphasized that it is prevented from applying implemented EEA law since the conflicting
national law does not provide any scope for interpretation. Moreover, and of greater
importance for the present question, the Supreme Court refuses to refer such cases, on the
grounds that the EFTA Court’s interpretation of EEA rules would ultimately have no
relevance for the resolution of the case.206 Thus, the Advisory Opinion mechanism is
rendered inoperative in such cases. This is made evident by the fact that none of the cases
identified by the ESA were sent to Luxembourg, even though all of them dealt with EEA
law, and six cases contained a reference request by one of the parties.

A similar issue is that in a number of instances, the Icelandic SupremeCourt has refused
to refer to the EFTA Court, inter alia, on the grounds that an established judicial practice
concerning the issue at hand already exists via precedent for the interpretation of Icelandic
laws, in respect of which an advisory opinion could notmake any difference.207 This practice
would seem to exclude the effect of EEA law in areas where the Supreme Court has an
established precedent. This creates a risk for Icelandic lines of authority to develop in
certain areas of EEA law. The more settled the subject matter, the less likely it is that EEA
law will be given weight.

When it comes to situations where a litigant has subsequently sought redress against
the refusal to refer, the Kolbeinsson-case can be mentioned.208 The case concerned Mr.
Kolbeinsson, who argued that he had sustained damages as a result of a wrongful
interpretation of EEA law by the Supreme Court of Iceland. In this case, the District Court
first decided to refer a question of whether the Supreme Court’s interpretation of EEA law
in its judgment of 20 December 2005 was a violation of EEA law. However, on appeal, the
Supreme Court decided to annul this part of the reference, stating that “these sorts of
considerations could not be submitted to the EFTA Court in a reference”. Hence, the case
before the EFTA Court only concerned the question of whether Icelandic legislation had
complied with EEA rules, not with the compatibility of the Supreme Court decision as
such.

Despite the SupremeCourt’s refusal to have its own interpretation of EEA law challenged
before the EFTA Court, the EFTA Court observed in obiter dictum in reference to Köbler,
that if States were to incur liability under EEA law for such infringement, that infringement

206 See also discussion in S. Magnússon, “Icelandic Courts” in The Handbook of EEA Law (n. 48).
207 See, for example, cases 291/2002, 604/2010, 10/2013, 189-190/2012, 669/2012, 3/2017 and 298/2017.
208 Case E-2/10 Kolbeinsson, [2009-2010] EFTA Ct. Rep. 234.
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would have to be manifest in character.209 After receiving the Advisory Opinion from the
EFTA Court, the Supreme Court rejected damages, inter alia, on the ground that under
Icelandic procedural law it was not possible to re-examine a case already decided by the
Supreme Court (mainly due to res judicata effects of judgments). However, in a reasoned
opinion of 20 January 2016,210 the EFTASurveillanceAuthority submitted that the Icelandic
procedural rules on res judicata, which hindered a successful application for damages due
to a wrongful interpretation of EEA law by the Supreme Court, was contrary to EEA law
(i.e. the Icelandic State had failed to fulfil its obligation arising from the general principle
of State liability under the EEA Agreement).

When it comes to situations where a litigant has subsequently sought redress against
the refusal to refer, the situation in the EFTA Pillar is different than in the EU. It may be
recalled that, inKöbler, the factors relevant for the assessment of seriousness were repeated
from earlier case-law and were considered to apply to the judiciary. However, the ECJ
added an additional criterion: non-compliance of a court of last instance with its obligation
to make a reference for a preliminary ruling under the third paragraph of Article 267
TFEU.211 However, as stated before, in contrast to EU law, Article 34 SCAdoes not contain
an express obligation for national courts to refer questions of EEA law to the EFTA Court.
Thus it has been argued that this additional criterion is not applicable to the EEA legal
order.212

5.3 Liechtenstein

Liechtenstein did not make use of its right to restrict the competence to submit requests
for advisory opinions to “courts and tribunals against whose decisions there is no judicial
remedy under national law”.213 Only the former EEA EFTA State Austria had introduced
such a restriction.214 Hence, all Liechtenstein Courts can in principle refer questions to the
EFTA Court and they do: e.g. the Court of First Instance has already submitted on several
occasions.

209 Kolbeinsson, para. 77.
210 ESA’s reasoned opinion is available at http://www.eftasurv.int/press--publications/public-documents/. See

Case No:75004, Document No: 775380, Decision No: 016/16/COL.
211 Court of Justice EU 30 September 2003, Case C-224/01, Gerhard Köbler v. Austria, ECLI:EU:C:2003:513,

para. 55; and Court of Justice EU 13 June 2006, Case C-173/03Traghetti del Mediterraneo SpA v Repubblica
italiana, ECLI:EU:C:2006:391, para. 43.

212 See discussion inÓ.J. Einarsson, “Hæstiréttur ogEES-samningurinn: samningsbrotamál og skaðabótaábyrgð”,
Úlfljótur [2011] 656-657; andM.E.Méndez-Pinedo,ECandEEA law: aComparative Study of the Effectiveness
of European Law (2009, Europa Law Publishing), p. 289.

213 Article 34(3) SCA.
214 Article 6 of the EWR- Bundesverfassungsgesetz, BGBl 115/1993.
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There is naturally the question in which cases Liechtenstein Courts should submit: in
all cases, or only if there is no “acte clair”? This question is the more pertinent as there is
no formal obligation to do so stemming from EEA law. Nonetheless, the Constitutional
Court,215 and the Supreme Court, have for some years now aligned with the ECJ’s
CILFIT-jurisprudence.216 In the CILFIT judgment, the Court of Justice sets certain limits
to the obligation to make a reference for a preliminary ruling. Courts need not bring a
matter before the Court if: (1) the ECJ has already decided in an identical case; (2) there
is already jurisprudence of the ECJ with regard to the relevant question or (3) Union law
is obvious and there remains no reasonable doubt about the ECJ’s decision (acte clair).

We need to come back to the question of constitutional review. As mentioned above,
the Administrative Court also developed a very EEA-friendly attitude by quite regularly
asking the EFTACourt forAdvisoryOpinions.217 However, according to some, an unlimited
right to submit to the EFTA Court endangers the monopoly held by the Liechtenstein
Constitutional Court with regard to the constitutional review. Even decisions to submit
preliminary references by the Administrative Court should therefore first be submitted to
the Constitutional Court for approval according to the constitutional review procedure.
Therefore, the practice of the Liechtenstein Administrative Court to directly refer to the
EFTA Court whenever there is a question of EEA law was seen as constituting a violation
of the Constitution.218 The argument would of course apply mutatis mutandis to all other
submitting Courts of lower instance.

For the EU the issue of a preliminary constitutional review procedure, which can limit
the immediate impact of European legislation in the EU Member States, was decided by
the ECJ in the Simmenthal II case. The ECJ ruled that such a rule had no validity, because
“any provision of a national legal system and any legislative, administrative or judicial
practice which might impair the effectiveness of Community law by withholding from the
National Court having jurisdiction to apply such law the power to do everything necessary
at the moment of its application to set aside national legislative provisions which might
prevent Community rules from having full force and effect are incompatible with those
requirements (…)”, and it went on to say that “This would be the case (…) if the solution
of the conflict were to be reserved for an authority with a discretion of its own, other than
the Court called upon”.219

If requests of the LiechtensteinAdministrativeCourt to the EFTACourt for anAdvisory
Opinion were conditional upon prior blessing by the Constitutional Court, similar

215 Staatsgerichtshof, StGH 2013/172 A v X Bank (entspricht LES 2014, 148/1) 07.04.2014.
216 Court of Justice EU 6 October 1982, Case 283/81, CILFIT, ECLI:EU:C:1982:335.
217 See e.g. VGH 2005/94, Decision of 9 February 2006 [2006] LES 300.
218 H. Wille, (n. 64).
219 Court of Justice 9 March 1978, 106/77, Simmenthal II, ECLI:EU:C:1978:49.
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reservations, as invoked in Simmenthal II,220 would apply with regard to Liechtenstein as
a party to the EEA Agreement. In the same vein, the Constitutional Court of the Czech
Republic – acting within similar rules as the Liechtenstein Constitutional Court – also
responded to the conferral of such a competence to its own “benefit” by stating that this
would be contravening Community law. It based its decision on the Simmenthal II
jurisprudence.221

Furthermore, upon joining the EEAAgreement, Liechtenstein chose to allow the courts
of all instances to submit preliminary reference questions to the EFTA Court. Forcing
Courts to first go through a constitutional review procedure would cut this right through
the back door. Finally, if both the Supreme Court as well as the EFTA Court had a say in
the same matter, legal certainty would not be served at all. In a decision some years ago,
theConstitutional Court therefore acknowledged the EFTACourt’s competence inmatters
pertaining to EEA law.222

220 Ibid. p. 629.
221 Ústavní soud, Decision of 2.12.2008, Pl ÚS 12/08, URL http://www.usoud.cz/en/-decisions/?tx_ttnews%5B

tt_news%5D=483andcHash=6b8830d1a16e4ba14dcbc3b678bb7bb2 (English), visited on 3.04.2014.
222 StGH 2013/172.
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Poland

Dawid Miąsik and Agnieszka Sołtys*

Question 1

Supreme Court and general courts

At present, caselaw on the enforcement of general principles of EU law or rights protected
by the Charter of Fundamental Rights of the European Union (hereafter “Charter”), in
such away as to impose obligations directly upon private parties, has not yet been developed
in Poland.

The Charter and general principles of EU law are usually applied in proceedings
involving the state (or one of its emanations) as a party to the proceedings. These examples
involve challenges to their compatibility with EU law of national implementing provisions
or practices, or challenges to the compatibility of EU secondary law with the primary law.
In such cases, the general principles have been used to set limits on the discretion of the
public authorities or to checkwhether the standard established in national law is compatible
with the standard of the general principle of EU law.1 On the other hand article 47 Charter
served as a benchmark for testing the legality of a resolution of the Polish Bar Council. A
specific provision of the Bar act was interpreted as obliging attorneys to provide legal
assistance free of charge for the underprivileged, thus providing them with an effective
judicial remedy.2 While this duty was not derived exclusively from article 47 Charter, the
general principle of effective judicial control was used as a legal basis to support the
imposition of a burden upon a private body (albeit one with some public law style duties).

When it comes to the application of the Charter in proceedings between individuals
the following should be noted. Prior to the entry into force of the Charter, the Supreme
Court (hereafter “SC”) seemed to be ready to apply article 30 of the Charter in a dispute

* ProfessorDawidMiąsik, Department of European Law, Institute of Law Studies, PolishAcademy of Sciences;
SupremeCourt of theRepublic of Poland andAgnieszka Sołtys, Associate Professor,Department of European
Law, Institute of Law Studies, Polish Academy of Sciences.

1 See in this respect CJEU 20 December 2017, C-277/16, Polkomtel sp. z o.o. v. Prezes Urzędu Komunikacji
Elektronicznej, ECLI:EU:C:2017:989; CJEU 14 April 2016, C-397/14, Polkomtel sp. z o.o. v. Prezes Urzędu
Komunikacji Elektronicznej, ECLI:EU:C:2016:256; CJEU 13 October 2016, C-231/15, Prezes Urzędu
Komunikacji Elektronicznej and Petrotel sp. z o.o. w Płocku v. Polkomtel sp. z o.o., ECLI:EU:C:2016:769.

2 Judgment of the SC of 5 November 2015, II ZS 8/15.
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between private parties3 in such a manner as to demand reasons for termination of a
fixed-term contract to be stated by the employer. Polish law does not require a reason to
be given when it comes to the termination of this type of employment contract. On the
other hand, the SC ruled that failure to comply with the employment contract and the
obligation stemming from it for the employee to provide information about his intention
to undertake additional professional activity empowers the employer to terminate the
contract without notice.4 This obligation to provide information about the intention to
undertake additional professional activity imposed by the employer was not contrary to
article 15 Charter. Hence, the imposition of a contractual obligation in violation of the
Charter could be held unlawful and therefore invalid.

Article 15 Charter was also used in a private dispute to provide a background for the
reasoning that since everyone has the right to engage inwork, a dismissed employee should
be empowered to change his claim from the initially demanded restitution of the
employment contract to damages only. However, the principle stemming from article 15
Charter serves also to protect the employer, so it is not possible to reverse the claim in the
opposite direction – fromdamages for wrongful dismissal to restitution of the employment
contract.5 Article 15 Charter also served to strengthen the argumentation of the SC in a
dispute between private parties concerning the performance of a non-competition clause
after termination of the employment contract. The SC ruled that an obligation on behalf
of the former employee to inform the former employer about any activity or any
employment, even at the non-competing undertaking is a manifest violation of article 15
Charter.6

Article 31 Charter was used to support the reasoning of the SC that the amount of
preventive measures taken by the employer does not exclude their civil liability for the
pain and suffering of an employee resulting from armed robbery, if these measures turned
out to be ineffective and inadequate to provide fair and just working conditions.7 Hence,
the Charter was used as a basis for establishing the civil liability of a private party.

So far, no case has been reported where the allegedly unlawful conduct of a private
partywas derived entirely from the exercise of private autonomywithout any underpinning
basis in national law.

Within the caselaw of general courts, the administrative courts or the Constitutional
Tribunal we have not identified issues to be reported on with respect to Question 1.

3 Judgment of the SC of 5 October 2012, I PK 79/12.
4 Judgment of the SC of 19 January 2017, I PK 33/16.
5 Judgment of the SC of 8 December 2016 r., II PK 264/15.
6 Judgment of the SC of 9 July 2014, I PK 325/13.
7 Judgment of the SC of 12 September 2016, III PK 146/15.
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Question 2

Supreme Court and general courts

The doctrine of balancing the principle of supremacy against other competing principles
of EU law itself is still under development.

Until recently the Polish SC and general courts have adopted a traditional approach
to the principle of supremacy. While the Civil Law and Criminal Law Chambers of the SC
grounded the principle of supremacy of EU law in the Polish Constitution (article 91(3)),
the Labour and Social Security Chamber (the most-EU law active chamber of the SC)
accepted this principle as stemming directly from the Court of Justice of the European
Union (hereafter “CJEU”) caselaw (for the latest example see judgment of the SC of
4 December 2018, I PK 181/17 concerning the Francovich directive). This divergence of
approaches to the principle of supremacy suggests that should such a case arise, Civil and
Criminal Law Chambers may be reluctant to accept the use of the principle of supremacy,
when application of this principle would lead to an outcome incompatible with the
provisions of the Polish Constitution or the jurisprudence of the Constitutional Court.

The most relevant case in this regard is the latest preliminary reference from the SC
regarding the rule of law issues. The reference of 12 June 2019, II PO 3/19,8 concerns among
others the issue of whether national courts have a power based on EU law to challenge the
status of judges appointed on the basis of provisions or a procedure infringing the principle
of effective judicial protection (unlawful procedure). Polish law lacks a specific procedure
that could be used to verify the status of a person nominated by the President of the Republic
of Poland for a judicial post where the procedure followed had serious irregularities.
Potential flaws in the nomination procedure had previously been examined (before the
reformation of the nomination process in 2018) by the SC, prior to the nomination by the
President being handed over. Therefore, when the status of a person nominated in 2018
as an SC judge was questioned in a direct challenge brought before the SC, in proceedings
for declaring the non-existence of a legal relationship between this nominee and the SC,
the SC decided to make preliminary reference. In its reference the SC asks the CJEU to
deliver a ruling stating that when the national legislator deliberately excluded effective
judicial control of the nomination process prior to the handing of the nomination by the
President (the so-called judicial mandate), the national courts must be empowered under
EU law to rule that a person nominated for a judicial post on the basis of national provisions
contrary to EU law, or in a procedure incompatible with EU law, is not a judge. The
benchmark for compatibility used by the SC in its reference is the principle of effective

8 Case C-508/19, Request for a preliminary ruling from the Sąd Najwyższy (Poland) lodged on 3 July 2019.
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judicial control. This principle is violated should a national legislator design a procedural
framework within the national law that allows for the creation of organizational units
within the judicial system of a Member State that do not meet the criteria of a “court
established by law” under EU law. The SC noted a serious risk of a systemic failure of a
Member State to fulfil its obligations resulting from the rule of law principle, should a
national court not be empowered under EU law to revoke from the national judiciary
“unlawful nominees”. The lack of such a power would lead to the functioning of two sets
of courts within a single Member State: depending on the adjudicating person hearing a
particular case being nominated in a procedure compatible or incompatible with EU law
standards, parties will have their cases judged by courts within the meaning of EU law, or
“courts” that do notmeet the criteria of a court under article 267TFEUor article 47Charter.

In its reasoning, the SC set out two options for the CJEU to adopt. The first one is to
create – in a Factortame9 manner – an EU-widemeasure obliging national courts to revoke
nominees from the national judiciary where they have been appointed on the basis of
provisions infringing the principle of effective judicial control. The other one is to elaborate
on the practical effects of the principle of supremacy. It is this option that demands the
CJEU balance the principle of supremacy, together with the principle of effective judicial
protection, against other competing principles of EU law. The SC made the assumption
that when a person receives a nomination for a judicial post on the basis of national
provisions which are incompatible with EU law, this is tantamount to a persistent breach
of the principle of effective judicial control, since a court composed of such nominees is
not a court within the meaning of EU law. There the principle of supremacy becomes a
tool for the national court to revoke the members of the judiciary newly appointed in an
(by means of EU law) unlawful procedure. Instead of equipping national courts with the
Factortame-like power (duty) to challenge the validity of the act of appointment itself, the
recourse to the supremacy of EU law seems, in view of the SC, to provide an easier solution
to the problem. The practical consequence of the principle of supremacy is the
disapplication of national provisions contrary to EU law. At the operational level
disapplication means that the national court does not-see such provisions of national law.
“Not-seeing” national provisions results in constructing the legal basis of a judicial decision
without using such provisions. Referring to the Ciola judgment,10 the SC is of the opinion
that this principle may work in such a manner that the national court should not-see the
faulty act of appointment for the judicial post. Such an application of the principle requires
the balancing of the principle of supremacy against the principle of legal certainty and the

9 Court of Justice 19 June 1990, C-213/89, The Queen v Secretary of State for Transport, ex parte: Factortame
Ltd and others, ECLI:EU:C:1990:257.

10 CJEU 29 April 1999, C-224/97, Erich Ciola v. Land Vorarlberg, ECLI:EU:C:1999:212.
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irrevocability of the appointments of judges. In the opinion of the SC both principles do
not exclude such an application of the principle of supremacy.

Administrative courts

In the jurisprudence of administrative courts, the reference to theCJEUapproach, balancing
the principle of supremacy against other competing principles of EU law, can be traced
back to the initial period following Poland’s accession to the EU. The administrative courts
have been faced with the problems arising from the lack of correct publication of EU
measures. To resolve the matter, the administrative courts referred to the jurisprudence
of the CJEU confronting the effectiveness and supremacy of EU law with the principle of
legal certainty (in particular the judgment of theCJEUof 11December 2007, CaseC-161/06,
Skoma-Lux sro v. Celní ředitelství Olomouc, ECLI:EU:C:2007:773). Based on the
jurisprudence of the CJEU, the Supreme Administrative Court (hereafter “SAC”) ruled
that binding normative acts addressed to Polish citizens and Polish legal entities can be
applied by public authorities only if they have been formulated in Polish and announced
in the relevant official journal. This applies not only to normative acts issued by the national
legislative authorities, but to all normative acts which are in force in the territory of Poland
– including acts of EU secondary law. Other forms of publication of normative acts do not
create obligations on the part of individuals. Taking into account both the European and
constitutional standards, the SAC concluded that an act of EU law, which had not been
published in the Polish edition of the Official Journal of the European Union, could not
be used as a legal basis for imposing obligations upon Polish citizens or Polish legal entities.
As the SAC explained, this conclusion did not mean that such an act should be considered
as non-binding until publication. It is the EU legal norms, including article 297 TFEU,
that determines binding force of EU legal acts. The failure to publish an act in the official
language of a Member State only excludes, in the process of applying legal acts by the
courts and other public authorities (including administrative bodies), the possibility to
impose obligations upon Polish citizens or Polish legal entities. It does not exempt public
authorities from performing duties, for example those arising from the obligation to
implement or execute such an act.11

11 See, i.a., the judgments of the SAC in cases I GSK 848/10, I GSK 854/10, I GSK 833/10, I GSK 846/10, I GSK
924/10, I GSK 830/10, I GSK 565/10, I GSK 951/10, I GSK 822/12.
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Constitutional Tribunal

Within the caselaw of the Constitutional Tribunal we have not identified issues to be
reported on with respect to Question 2.

Question 3

Supreme Court and general courts

Within the caselaw of the SC and general courts we have not identified issues to be reported
on with respect to Question 3.

Administrative courts

Within the caselaw of the administrative courts we have not identified issues to be reported
on with respect to Question 3.

Constitutional Tribunal

Within the caselaw of the Constitutional Tribunal we have not identified issues to be
reported on with respect to Question 3.

Question 4

The genesis, evolution and current state of the situation in Poland concerning threats to
the rule of law has been analysed in many reports available to the public in English.12

Therefore we feel relieved from the obligation to recount the problems occurring in this
area. We will limit ourselves to providing a review of concerns about the judicial

12 See, e.g., https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2017)031-e;
https://undocs.org/en/A/HRC/38/38/Add.1; with the response from the State at https://undocs.org/en/A/
HRC/38/38/Add.2; some of the solutions discussed therein were subsequently withdrawn, see e.g. point
1.1 below. See also in this context the Law amending the Law on the system of the ordinary courts, the Act
on the Supreme Court and some other acts of 20 December 2019 (Dz. U. of 2020, 90) which introduced
disciplinary measures against judges who would seek to verify the legality of appointments for the judicial
posts. Such regulation causes concerns in view of the requirements of EU law (see in this context the CJEU
16 November 2019, Joined Cases C-585/18, C-624/18 i C-625/18, ECLI:EU:C:2019:982, referred to in point
1.2).
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independence of the Polish courts in accordance with article 47 Charter and the relevant
CJEU caselaw that could potentially impact Poland’s obligation to ensure the effective
enforcement of EU law – as have been expressed in the jurisprudence of Polish courts and
proceedings initiated against Poland by the European Commission.

Supreme Court and general courts

1 Preliminary rulings procedure
Concerns about the judicial independence of Polish courts have been reflected in the
requests for preliminary rulings filed by Polish courts in respect to recent changes in the
Polish legal system as regards in particular the following issues: (i) the retirement age of
judges;13 (ii) the Disciplinary Chamber of the Supreme Court – a newly-created chamber
of a court of last instance;14 (iii) the disciplinary proceedings against judges;15 (iv) the
correctness of the appointment procedure for the post of the SC judge.16

Those problems are situated within the context of changes to the Polish justice system
instituted by measures adopted in 2017.17 It should be noted that those measures have
been the subject of the Commission’s reasoned proposal filed in accordance with article
7(1) TEU regarding the rule of law in Poland.18

1.1

In its reasoning justifying the request for a preliminary ruling in the first group of cases,
the SC pointed out that the proceedings under article 267 TFEU provides for the
opportunity to clarify the constitutional standard of EU law with regard to the principle
of judicial independence, with particular regard to the irremovability of judges by the
decision of the legislative authority to reduce the retirement age of judges.

13 See cases C-522/18, C-537/18.
14 See joined cases C-585/18, C-624/18 and C-625/18.
15 See cases C-558/18, C-563/18 and C-623/18.
16 See cases C-487/19 and C-508/19.
17 See in particular the following measures: (1) Law amending the Law on the National School of Judiciary

and Public Prosecution, the Law on the system of the ordinary courts and certain other laws of 11 May
2017 (Dz. U. of 2017, heading 1139, as amended); (2) Law amending the Law on the system of the ordinary
courts and certain other laws of 12 July 2017 (Dz. U. of 2017, heading 1452, as amended); (3) Law on the
Supreme Court of 8 December 2017 (Dz. U. of 2018, heading 5, as amended); and (4) Law amending the
Law on the National Council of the Judiciary and certain other laws of 8 December 2017 (Dz. U. of 2018,
heading 3, as amended).

18 COM(2017) 835 final, 20 December 2017.
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It should be noted that after the referral for a preliminary ruling was initiated, the
controversial provisions – which had allowed for removing from active service those SC
judges who were over 65 years old and had given the President the right to grant consent
to continuance in their judicial post – were eliminated from the Polish legal system.19

1.2

The second group of cases was resolved by the CJEU in its judgment of 19 November
2019.20 In that judgment the CJEU elaborated on the criteria for assessing the requirement
of judicial independence – leaving such assessments to the referring court. This judgment,
as well as the recent rulings of the CJEU in cases concerning Polish courts,21 express, as
can be argued, the CJEU jurisprudence in which the CJEU develops the EU standard of
justice required for the implementation of the rule of law as expressed in article 2 TEU.

1.3

The requests for preliminary rulings in cases C-558/18, C-563/18 and C-623/18 have been
filed by general courts. The referring courts (see joined cases C-558/18, C-563/18) have
indicated that as a result of legal changes recently introduced in Poland, the system of
disciplinary proceedings against the judges has undergone profound changes that may
affect judicial independence. In this regard, the referring courts indicated in particular the
establishment in the SC of a new Disciplinary Chamber dealing, inter alia, with appeals
against the decisions of disciplinary courts of first instance in cases involving judges and
prosecutors. Due to the provisions related to the appointment ofmembers of this Chamber,

19 SeeCJEU29 January 2020, C-522/18, ECLI:EU:C:2020:42; the President of CJEU3 February 2020, C-537/18,
ECLI:EU:C:2020:136. See also in this context CJEU 24 June 2019, C-619/18R, ECLI:EU:C:2019:531, referred
to in point 2 below.

20 CJEU 19 November 2019, Joined Cases C-585/18, C-624/18 i C-625/18, ECLI:EU:C:2019:982. Advocate-
General (hereafter “AG”) Tanchev in his opinion issued on 27 June 2019, ECLI:EU:C:2019:551 proposed
to conclude that the Disciplinary Chamber of the SC does not satisfy the requirements of judicial indepen-
dence as laid down in article 47 Charter. The same is precluded by the second subparagraph of article 19(1)
TEU. In reaction to the opinion of AG the President of the SC – supervising the Disciplinary Chamber –
issued a communication with the attached Resolution No. 6 of the Assembly of Judges of the Disciplinary
Chamber of 13 May 2019, in which the position of the Disciplinary Chamber regarding proceedings before
the CJEU in joined cases C-585/18, C-624/18 and C-625/18 has been presented to the public. Available in
Polish: http://www.sn.pl/aktualnosci/SiteAssets/Lists/Wydarzenia/AllItems/2019.06.27%20-%20Komunikat
%20ID.pdf.

21 See in particularly CJEU 25 July 2018, C-216/18 PPU, LM, ECLI:EU:C:2018:586; CJEU 17 December 2018,
C-619/18 R, European Commission v Republic of Poland, ECLI:EU:C:2018:1021; CJEU 24 June 2019, C-
619/18, European Commission v Republic of Poland, ECLI:EU:C:2019:531; CJEU 5 November 2019, C-
192/18, European Commission v Republic of Poland, ECLI:EU:C:2019:924.
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and in particular the role of theNational Council of the Judiciary (hereafter “NCJ”) - whose
composition is the result of decisions taken only by the executive and legislative authorities
- the creation of this Disciplinary Chamber raises important concerns about impartiality
in disciplinary proceedings which may be conducted in the future against judges. These
fears, in the opinion of the referring courts, are further aggravated by the fact that, following
recent legislative changes, a member of the executive, namely the Minister of Justice,
obtained extensive powers in disciplinary proceedings against judges, as the Minister is
able to influence the composition of the disciplinary courts, and initiate disciplinary
proceedings, in particular by ad hoc disciplinary advisors appointed by it, or to apply for
the reopening of such proceedings, while the procedural guarantees available to judges in
this context have been restricted and the definition of offenses for which judges may be
held liable is imprecise. In these circumstances, the referring courts are concerned that the
new model of the disciplinary procedure will become a tool in the hands of the executive
authority, enabling it to influence judicial decisions and remove judgeswho issue judgments
disliked by the executive, which is a direct threat to judicial independence.

1.4

The fourth group of cases, as indicated above, consists of requests for preliminary rulings
concerning the correctness of the procedure concerning the appointment of judges in the
SC. The SC has asked the CJEU whether article 2, article 6 (1) and (3) and article 19(1)
second subparagraph TEU in connection with article 47 Charter and article 267 TFEU
should be interpreted as meaning that a court composed of a single person appointed to
a judicial post is a court that meets the criteria of independence, impartiality and being
established by law, where during the appointment procedure a gross violation of national
law concerning the appointment of judges occurred, consisting in particular of the handing
down of the act of appointment despite the fact that there is an appeal pending before a
national court (the SAC) against the nomination resolution of the NCJ, and despite the
fact that the execution of this resolution has been suspended by a national court.22 The
questions referred by the SC also concerned the admissibility of adjudicating by national
courts with the status of persons appointed as judges of the SC.23

In this context it should be noted that in response to challenging the correctness of the
procedure concerning the appointment of judges in the SC, the referrals concerning the
constitutionality of statutory provision allowing for challenges against judges appointed
through faulty procedure to the Constitutional Tribunal have beenmade by persons whose

22 See the request of SC of 21 May 2019, III CZP 25/19.
23 See the request of SC of 12 June 2019, II PO 3/19. As to this decision of the SC see also comments with

respect to Question 2 above.
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appointments to the SC have been questioned by the SC in references to the CJEU. In its
decision of 12 June 2019, II PO 3/19, the SC has pointed out that such referrals to the
Constitutional Tribunal aim at making it impossible to verify the correctness of such
appointments and thus lead to undermining the right to court within themeaning of article
6(1) ECHR, which is also the failure to ensure the right to effective judicial protection
within the meaning of EU law.

One should also note here the reference to the Constitutional Tribunal filed recently
(after the reasoning of the II PO 3/19 reference was made public) to declare all judicial
nominations granted prior to 2018 as unconstitutional, and therefore null and void. In
this reference the Constitutional Tribunal is asked to issue an interim measure that would
withdraw the references made to the CJEU by the SC.

2 Infringement procedure
The concerns about the judicial independence of Polish courts are also reflected in the
proceedings initiated by the Commission against Poland. TheCommission challenged the
lowering of the retirement age of the SC judges and granting the President of the Republic
of Poland the power to extend the active mandate of SC judges24 as well as alleged
discrimination on grounds of sex due to the retirement age of ordinary judges, the SC
judges and prosecutors, and granting the Minister of Justice the power to extend the active
mandate of ordinary judges.25 In 2019 theCommission also challenged the newdisciplinary
regime for judges in Poland (case C-791/19).

Administrative courts

The controversies concerning compliance with EU law of the amendments in the Polish
legal system concerning the organization of the judiciary has been reflected in the
jurisprudence of the SAC.

The SAC, in its request for a preliminary ruling of 28 December 2018 (case C-824/18),
expressed concerns about whether the provisions of Polish law regarding the appointment
procedure to the SC were in compliance with EU law (the rule of law, the right to an
effective remedy and to effective judicial protection). These provisions, in the view of the
SAC, in fact undermine the effectiveness of the remedy and the competent court’s ability
to carry out a genuine review of the appointment procedure.

The SAC has also expressed concerns about whether the principle of institutional
balance is undermined in a situation in which the composition of a Member State’s body,

24 CJEU 24 June 2019, C-619/18, ECLI:EU:C:2019:531.
25 CJEU 6 November 2019, C-192/18, ECLI:EU:C:2019:924.
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whose purpose is to safeguard the independence of the judiciary (the NCJ), and before
which the procedure concerning appointments to the SC takes place, is designed in such
a way that representatives of the judiciary in that body are elected by the legislature.

It should be noted that the regulation of the Polish Act on the National Council of the
Judiciary – being the source of controversies in the C-824/18 case – was repealed by the
Act amending the Act on the National Council of the Judiciary issued on the 26th of April
2019 (the Act of 26th April 2019). The result is that nominations from the NCJ to the SC
cannot be judicially controlled, while all other nominations of the NCJ are judicially
controlled (by the newly established Extraordinary Control Chamber of the SC, staffed
fully by the new NCJ).

The Act of the 26th of April 2019 provided for another fundamental change relevant
to the preliminary request procedure initiated by the SAC. According to the amendment,
the provisions allowing an appeal to the SAC against resolutions of the NCJ in the
appointment procedure to the SC were repealed. As to the pending procedures, the Act
of the 26th of April 2019 stated that proceedings regarding appeals against resolutions of
the NCJ in individual cases concerning the appointment to the office of a judge of the SC,
initiated and not completed before the date of entry into force of the Act, shall be subject
to cancellation by operation of law.

In this new legal context the SAC has lodged with the CJEU a subsequent request for
a preliminary ruling.26 The SAC referred to the CJEU the question of whether there is a
violation of the rule of law and the right to court and effective judicial protection, when
the national legislator removes from the legal order relevant provisions on the competence
of the SAC and the right to appeal before that court against the resolutions of the NCJ,
and also provides for the solution according to which the proceedings regarding such
appeals, initiated and not completed before the date of entry into force of such amendments
(derogations), shall be subject to cancellation by operation of law, which as a result:
– removes the right to court as regards the control of the resolutions of the NCJ and the

control of the correctness of the appointment procedures in which they were taken?
– in a situation where the national court originally competent in the above-mentioned

cases, after an effective initiation of the procedure for reviewing the resolutions of the
NCJ, submits to the CJEU the request for a preliminary ruling, removes the right to
court also in such a scopewherein an individual case, brought before a court (originally)
competent to hear it, subsequently deprives the court of the possibility to effectively
initiate the preliminary ruling procedure before the CJEU and the right to wait for the
CJEU’s ruling, which undermines the EU principle of loyal cooperation?

26 Decision of the SAC of 26 June 2019, II GOK 2/18.
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As was indicated by the SAC, as a result of the introduced changes there arise serious
doubts as to the preservation of that basic requirement which is the right of access to a
court. The removal of the competence of the SAC to review appeals against the resolutions
of the NCJ as regards presenting (or not presenting) applications for office as a judge of
the SC was not accompanied by any constructive action of the national legislator aimed
at establishing a court, other than the SAC, to review such appeals. This, in view of SAC,
justifies the conclusion that the intention of the legislator was to exclude court proceedings
in the regarded cases, which stays in opposition to the position presented in caselaw of the
Constitutional Tribunal and that jurisprudence from which it follows that in a democratic
state of law a situation in which there is no possibility of judicial review of decisions issued
in any proceedings, is not acceptable.27

As it was pointed out by the SAC, the amendments introduced by the legislator provides
for the cancellation by operation of law of proceedings regarding appeals against resolutions
of the NCJ in individual cases regarding an appointment to the office of SC judge, initiated
and not completed before the entry into force of the amendments. It is the consequence
of this change that the SAC – the court originally competent in appeals against the regarded
resolutions of the NCJ, and the court before which proceedings in these cases have already
been effectively initiated and are ongoing – shall be deprived of exercising the right (and
also obligation) to initiate the preliminary rulings procedure pursuant to article 267 TFEU.

Such change, in the SAC’s view, undermines the principle of sincere cooperation and,
consequently, the fundamental principle of the EU legal order, which is uniform application
of EU law in all Member States. In this regard, the SAC pointed out that the national court
cannot be restricted in anyway by national provisions regarding the possibility of submitting
questions for a preliminary ruling. All such provisions (procedural or material), that is the
provisions that in any way make it difficult or impossible for a national court to submit
requests for preliminary rulings must by quashed (by omitting it) by the principle of
primacy of EU law. In view of the SAC it is also confirmed in article 91(3) of the
Constitution of the Republic of Poland.

Constitutional Tribunal

As to the current position of the constitutional court in the Polish legal order it should be
noted that the constitutional crisis in Poland, which began in 2015, has been expressed,

27 The SAC referred to the order of the SC dated 30 January 2013, V CSK 101/12.
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inter alia, in the concerns as to the role of the Constitutional Tribunal within the system
of checks and balances required by the constitutional democracies.28

In its judgment of 25 March, 2019, K 12/18 The Constitutional Tribunal reviewed the
status of the NCJ as well as the provisions concerning an appeal to the SAC in the
appointment procedure to the SC. The Constitutional Tribunal ruled that the provisions
referring to the method of appointing judges to the NCJ is consistent with the Polish
Constitution. At the same time, the Constitutional Tribunal decided that the provisions
allowing an appeal to the SAC against resolutions of theNCJ in the appointment procedure
to the SC was unconstitutional. The Constitutional Tribunal also indicated that the repeal
of such provisions results in the necessity to terminate all court proceedings conducted
on the basis of such a provision being no longer in force.

As has been indicated above, the provisions allowing an appeal to the SAC against
resolutions of theNCJ in the appointment procedurewere repealed by the Polish legislator
on the 26th of April 2019.

In the discussed context the case K 7/18 pending before Polish Constitutional Tribunal
should also be mentioned. The case was initiated by Poland’s Prosecutor General (being
at the same time the Ministry of Justice) who in 2018 (following preliminary references
from the SC) submitted a request to the Constitutional Tribunal to examine the
constitutionality of article 267 TFEU insofar as this provision allows national courts to
refer preliminary questions which have no relevance to the subject matter of the main case.
The Prosecutor General has also requested that the Constitutional Tribunal examine the
compliance of article 267 TFEU with the Polish Constitution so far as it allows the
submission of preliminary questions regarding the organization of the national judiciary.
In particularly, the Prosecutor General requested the Constitutional Tribunal to declare
the unconstitutionality of article 267 TFEU “so far as it permits the court to submit
preliminary references on the interpretation of the Treaties or on the validity and
interpretation of acts of the institutions, bodies, offices or agencies of the Union in matters
relating to the system, form and organization of the judiciary as well as proceedings before
judicial authorities of the EU Member State”.

The judgment of the Constitutional Tribunal in this case will have fundamental
significance for the future relationship between the national judiciary with the CJEU, and,
generally, for the position of Poland as an EU Member State. One may not exclude the
risk that the Constitutional Tribunal will consider the case admissible and issue a judgment
declaring article 267 TFEUunconstitutional within the scope challenged by the Prosecutor
General.

28 See in this respect P. Tuleja, The PolishConstitutional Tribunal, in: TheMaxPlanckHandbooks in European
Public Law, Volume III: Constitutional Adjudication: Institutions, ed. A. von Bogdandy, P. Huber, Ch.
Grabenwarter, OUP 2020, Chapter G.
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Question 5

Supreme Court and general courts

As of the day of submitting the national report, no ruling has been found that directly
touches upon the issue of how the CJEU’s caselaw on effective judicial protection and
access to courts impacts domestic rules concerning standing for the enforcement ofUnion
measures before national courts. However, the following judgments regarding the effective
judicial protection and access to court in EU matters can be indicated.

The ruling of the SC of 13 January 2017, III CSK 66/16 was delivered in a case about
reimbursement ofmedical expenses in anotherMember State. It concerned the admissibility
of judicial proceedings. Cases for reimbursement of such costs had been considered by
the legislator as administrative matters. The result is the jurisdiction of administrative
courts and not courts of general jurisdiction (civil courts). However, the SC took the
opinion that should theNFZ (National Health Fund – state body responsible for financing
public healthcare) refuse to reimburse the costs of amedical procedure in anotherMember
State, citing the lack of national provisions implementing Directive 2011/24 and resulting
therefore from the lack of authorization to examine such requests, the individual is entitled
to seek judicial redress of these costs before civil courts. Such a refusal to refund medical
costs is not an administrative decision. In this way, those affected by the lack of
implementation ofDirective 2011/24 have gained the possibility to enforce their civil rights
before a civil court. Directive 2011/24 provides the material base for such a claim.

The ruling of 11 May 2017, II CZ 15/17 is related to the issue of access to court in the
EU case. The SC admitted that due to the objectives of Directive 2003/08, the scope of the
authorization of a proxy established on the basis of national law implementing this directive
should be the same as the scope of authorization of an attorney designated under the right
of assistance scheme provided for in national civil procedure. This meant that the legal
representative established on the basis of the act implementing Directive 2003/08 could
lodge a complaint regarding the resumption of a final judgment, and there was no need
to apply for a subsequent right of assistance to bring such a complaint.

Administrative courts

The examples of how the CJEU caselaw on effective judicial protection impacts upon
existing domestic rules concerning standing for the enforcement ofUnionmeasures before
the national courts can be found in the jurisprudence of the SAC.

In its recent caselaw the SAC settled doubts regarding the interpretation of Polish law
specifying the grounds and procedure for reopening court-administrative proceedings in
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cases where, in accordancewith the judgment of the CJEU issued in the preliminary ruling
procedure, the interpretation (application) of the provisions of Polish law in legally binding
administrative decisions (judgments) proved to be incompatible with EU law.

In its resolution dated 16 October 2017, I FPS 1/17, the SAC stated that the basis for
the reopening of the proceedings referred to in article 272(3) of the Act of 30 August 2002
the Law on proceedings before administrative courts (“LPAC”) can be a judgment of the
CJEU, issuedwithin the preliminary ruling procedure, even if this judgment was not served
on the party bringing a petition for the reopening of proceedings.

The SAC pointed out the following arguments in support of the right of an individual
to reopen legal proceedings due to the contradiction of a final judgment issued in the
court-administrative proceedings with the judgment of the CJEU issued within the
preliminary ruling procedure, irrespective of whether the CJEU judgment has been served
on the party:
– ensuring an effective legal instrument for exercising the rights of an individual to take

all possible actions by state authorities to eliminate the judgments incompatible with
EU law,

– the possibility of appropriate use of a procedure existing in domestic law (reopening
of court proceedings due to the subsequent judgment of the Constitutional Tribunal),
which shows a convergence with the aims, nature and consequences of the judgments
being issued in a preliminary ruling procedure,

– a guarantee of equal treatment of individuals, irrespective of whether or not a
preliminary request has been lodged in their case,

– ensuring the possibility of challenging the final judgments of administrative courts in
order to implement the principle of the effectiveness of judgments of the CJEU,

– use of a uniform procedural measure enabling the exercise of rights derived from EU
law, regardless of whether the case is governed by the Tax Ordinance or the Code of
Administrative Procedure,

– making the possibility of challenging a judgment that is incompatible with EU law
conditional on the exhaustion of appeals in administrative proceedings,

– minimising the risk of state liability for non-compliance with EU law.

The other key example of how theCJEU caselaw on effective judicial protection in general,
and access to the courts in particular, impacts upon existing domestic rules concerning
standing for the enforcement of Union measures before the national courts is the SAC
ruling in a case concerning an appeal to the consul’s decision to refuse a Schengen visa.
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The SAC, by its decision issued on 28 June 2016, IIOSK 1346/16, lodgedwith theCJEU
the preliminary question whether article 32(3) of the Visa Code,29 having regard to recital
29 thereof and the first paragraph of article 47 Charter, must be interpreted as requiring
the Member States to guarantee an effective remedy (appeal) before a court of law. In
particularly, the SAC had doubts whether article 32(3) of the Visa Code in connection
with article 47(1) Charter provided for the right to an effective remedy before a court in
case a consul refuses to grant a visa. In the Polish legal system, court control in such cases
was excluded under the LPAC provision (article 5 point 4). The CJEU decided on the
matter in its judgment of 13 December 2017.30

In the order of 19 February, 2018, II OSK 1346/16, issued following the CJEU ruling,
the SAC revoked the decision of the first instance court rejecting, due to the lack of
jurisdiction of the administrative court, a complaint against the consul’s refusal to issue a
visa. In the opinion of the SAC, due to the judgment of the CJEU in the case in question,
it was necessary to refuse to apply the provisions of national law justifying the decision of
the court of first instance. The SAC recalled that EU law is part of the national legal order,
and in the case of collision of EU and national standards regulating the same subject, in
accordance with the principles of direct effect, supremacy and effectiveness, article 32(3)
of the Visa Code has priority in application over national standards, which resulted from
article 91(3) of the Constitution. Therefore, according to the SAC, there was no ground
for the court of first instance to reject the complaint lodged against the consul’s refusal to
issue a visa.

Constitutional Tribunal

Within the caselaw of the Constitutional Tribunal we have not identified issues to be
reported on with respect to Question 5.

Question 6

Supreme Court

No cases have yet been reported where the SC refused to comply with its obligation to
refer a matter of EU law to the CJEU under article 267 TFEU.

29 Regulation (EC) No 810/2009 of the European Parliament and of the Council of 13 July 2009 establishing
a Community Code on Visas (OJ 2009 L 243, p. 1), as amended by Regulation (EU) No 610/2013 of the
European Parliament and of the Council of 26 June 2013 (OJ 2013 L 182, p. 1) (“the Visa Code”).

30 CJEU 13 December 2017, C-403/16, ECLI:EU:C:2017:960.
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This can be explained by the very favourable approach developed by the SC to the
application ex officio of EU law (that is, when no claims based on EU law or compatibility
of national law with EU law were raised in the cassation procedure).

The SC uses extensively the doctrine of acte éclairé and acte clair. Should an issue
concerning EU law has been resolved by the CJEU, the SC dismisses the motion to refer.31

The SC emphasises the binding character of interpretation adopted by the CJEU in any
preliminary ruling for all other cases where the same provision is applied.32

The SC refers the case back to the appellate court when the SC notices an issue of EU
law that has not been seen or properly adjudicated by the lower court, however the factual
findings (which bind the SC) are insufficient to decide whether a certain norm of EU law
requiring interpretation from the CJEU should be applied.33 The same approach is taken
when the SC is asked to deliver a preliminary ruling under Polish civil procedure on issues
directly concerning the interpretation of EU law. The SC refuses to provide the lower court
with an answer, urging it tomake the reference directly to theCJEU.Denial usually contains
a ready-to-use reasoning for the reference.34

In other cases when the motion to refer is rejected, the SC states its reasons and points
out the deficiencies of the motion itself, mainly the lack of proper reasoning that could
convince the SC that there is a genuine issue of EU law that requires the reference. This
approach has been mostly adopted towards motions filed by the emanations of the state
like the Office for Electronic Communications.35 Denial of reference to the CJEU in such
cases did not lead to further litigating before lower courts or the ECHR, as the body
representing the state clearly lacked standing.

An interesting development comes from the ENEA litigation. The appellant (a
state-controlled undertaking) demanded the reference to be made not only on EU rules
on state aid but also on the compatibility of the duty to purchase energy produced by
combined heat and power plants with the free movement of goods. The SC while making
the reference to the CJEU in case C-329/1536 refused to ask for the interpretation of article
34 TFEU, ruling that this provision was inapplicable in the circumstances of the case (by
reference to the judgment of the CJEUof 21 January 2003, Case C-318/00, Bacardi-Martini

31 Ruling of 12 April 2013, III SK 44/12 following Tele 2; judgment of 18 September 2019, II UK 431/18 fol-
lowing judgment of the CJEU 4 October 2012, C-115/11, Format, ECLI:EU:C:2012:606.

32 Judgments of the SC of 7November 2018, II UK 341/17, of 6December 2018, II PK 224/17, and of 11 January
2018, II UK 650/16 with reference to the CJEU 25 October 2018, C-451/17, “Walltopia” AD,
ECLI:EU:C:2018:861.

33 See e.g. the problemof “normal economic activity”under article 12(1) of RegulationNo 883/04 and judgment
of seven judges of the SC of 18 November 2015 r., II UK 100/14.

34 See ruling of 10 March 2016, III UZP 1/16 on the problem of classification of a benefit under one of the
branches of social security listed in article 3 of Regulation No 883/2004 which led to the judgment of the
CJEU 30 May 2018, C–517/16, Czerwiński, ECLI:EU:C:2018:350.

35 Rulings of the SC of 5 February 2014, III SK 39/13; of 25 January 2016, III SK 16/15.
36 CJEU 13 September 2017, C-329/15, ENEA S.A., ECLI:EU:C:2017:671.
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SAS and Cellier des Dauphins v. Newcastle United Football Company Ltd,
ECLI:EU:C:2003:41). This fits well with the approach of denying requests for preliminary
references which are made outside the personal, material or temporal scope of EU law.37

It happens occasionally that the SC makes a reference although it had previously ruled
out the need to do so in a series of cases and dismissed relevant motions. Luckily for the
SC, the judgment of the CJEU confirmed the approach adopted by the SC in earlier caselaw
(compare ruling of 18 October 2011, III SK 25/11 with the judgment of the CJEU of
13 October 2016, Case C-231/15, Prezes Urzędu Komunikacji Elektronicznej and Petrotel
sp. z o.o. w Płocku v. Polkomtel sp. z o.o., ECLI:EU:C:2016:769).

New issues may however arise, should any of the new Chambers of the SC decide to
make a reference – due to the doubts expressed by the CJEU as to the independence of
these chambers – or no reference will be made despite the obligation to refer under article
267 subparagraph 3 TFEU.

Supreme Administrative Court

Generally, the reason for the administrative courts refusing to submit a request for a
preliminary ruling to the CJEU, as requested by the party in a proceeding, has been the
recognition that the legal issue in a case raises no doubt and therefore does not require use
of the procedure provided for in article 267 TFEU (acte clair) or is sufficiently explained
in the current caselaw of the CJEU (acte éclairé).38

Constitutional Tribunal

See in this context comments on the case K 7/18 pending before Polish Constitutional
Tribunal (Question 4 above).

E. Other important or novel developments and trends

Supreme Court and general courts

It is interesting to see how the CJEU responds to the recent preliminary references made
by the SC (see point 1 ad. Question 4 above). As it was noted by AG Tanchev, some

37 Ruling of the SC of 15 September 2015, III PK 33/15.
38 See e.g. the SAC rulings of: 7 November 2017, I FSK 281/16; 20 November 2017, II GSK 2860/17; 19 January

2017, II GSK 5388/16; 22 November 2017, II FSK 3165/17.
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references were made in totally different factual circumstances than exist today. When
references in cases C-537/18 andC-585/18weremade, the court competent under national
law had not been operational. It is operational now, notwithstanding concerns whether it
is a court within the meaning of the EU law. However, the questions regarded the issue of
whether a court lacking jurisdiction must act in such circumstances (no operating court,
no court under EU law at all) to provide an individual with effective judicial protection.
The SC not only referred such a question but also acted as a competent court by ruling on
the motion for granting temporary protection (see also cases C-624/18; C-625/18). While
to date the CJEU clearly demanded that the issue raised in a preliminary reference must
be necessary for the referring court to adjudicate the case in the future (following the reply
from the CJEU), the 2018 references of the SC called for a revision of this approach.

It should be understood by anyone interested in preserving the rule of law as a core value
of the EU that references C-522/18, C-537/18, C-585/18 (combined with C-624/18 and
C-625/18) concern the development of measures that could be used by national courts to
safeguard the rule of law through the use of principles of EU law (primacy, direct effect)
and general principles of EU law. In all three references listed above the SC used its
knowledge and understanding of EU law, and not only made references to develop such
measures for future cases, but also applied some of these measures (while asking the CJEU
whether it was competent under EU law to do so), such as suspension of specific provisions
of the Act lowering the retirement age of judges (C-522/18) or granting interim relief by
suspending the execution of a resolution of the NCJ (C-537/18; C-585/18).

Another interesting development to follow concerns the link with EU law that must be
present in national proceedings in order to enable a national court to make the reference.
While in most of the recent preliminary references some claims were based on article 19
TEU or Directive 2000/78 directly (e.g. C-585/18), in C-522/18 the case before the SC had
nothing to dowith the questions raised (concerning the rule of law). Themain case covered
a procedural aspect of the EU coordination of social security systems, while the questions
referred concerned the irrevocability of judges above the age of 65 years sitting on this
case. It will be interesting to see the CJEU’s approach to the application of article 19 TEU
in such a context.

Constitutional Tribunal

See in this context comments on the case K 7/18 pending before Polish Constitutional
Tribunal (Question 4).
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Portugal

Inês Quadros and Pedro Guerra e Andrade*

Preliminary Considerations Regarding the Portuguese Judicial Context

For a better understanding of this report, it is necessary to outline the most distinctive
features of the Portuguese judicial system.

The judicial organisation is divided into judicial and administrative courts, each with
three jurisdictional levels. The Constitutional Court rules on the constitutionality and
legality of legal acts, within a system of norms control; there is no such thing as a
constitutional complaint or a direct action for the protection of fundamental rights. Further,
there is no principle of judicial precedent.

After a slow start, the Portuguese judiciary has become increasingly familiar with
EuropeanUnion (hereafter “EU”) law.Nowadays it is not uncommon for judicial reasoning
to refer to EU legal acts or principles, showing a growing awareness for EU matters by
national judges. However, references to EU law within a consistent line of reasoning are
still scattered, which makes it difficult to draw tendencies or make a consistent reading of
Portuguese caselaw. In fact, too often references by national courtsmerely uphold decisions
that would, in any case, have been reached by the exclusive application of domestic law,
or in situations that are primarily governed by the latter. In particular, there is still a
tendency to invoke the Charter of Fundamental Rights of the European Union (hereafter
“Charter”) in cases where EU law is not applicable, which has sometimes led the Court of
Justice of the European Union (hereafter “CJEU”) to consider a number of preliminary
references submitted by Portuguese courts as inadmissible.1 Another notable feature of

* Inês Quadros, Professor of Law (EU Law and Public International Law) at Católica Lisbon School of Law.
Ph.D; Pedro Guerra e Andrade, Former Lawyer in the Legal Service of the European Commission, and
Legal adviser and assistant to the Cabinet of the Secretary of State for EuropeanAffairs. Answers to questions
1, 2 and 3 were written by the first reporter; answers to questions 4, 5 and 6 were written by the second
reporter. The reporterswould like to thankMaria dos Prazeres Beleza (Judge of the SupremeCourt of Justice),
Carlos Carvalho (Judge of the Administrative Supreme Court), Miguel Raposo (law clerk at the Supreme
Court of Justice), Alexandra Aragão (Assistant Professor at Faculty of Law of Coimbra University), and
ManuelMartinho Lopes Rocha, Luís Seifert Guincho,Maria Barros Silva andMaria Stock daCunha (lawyers
at SRS Advogados).

1 See, for instance, CJEU 26 October 2017, case C-333/17,Caixa EconómicaMontepio Geral v. Carlos Samuel
Pimenta Marinho et alii, EU:C:2017:810; Judgment of 23 November 2017, C-131/17, Hélder José Cunha
Martins v. Fundo de Garantia Automóvel, ECLI:EU:C:2017:902.
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the reasoning followed by Portuguese courts is the tendency to quote scholars more often
than CJEU caselaw: the latter is often considered through the lenses of handbooks.

Given the extremely open nature of the questionnaire, the reporters had to circumscribe
the matters covered. For questions 1, 2, 3 and 4, attention was mostly given to civil
jurisdictions; question 5 covers mostly civil and constitutional matters; and question 6
focused mostly on civil and administrative jurisdictions. The reporters were concerned
with only taking national caselaw from the past 5-7 years into consideration;2 moreover,
most decisions that were considered were delivered by second instance or superior courts.
Whenever relevant, however, references to other jurisdictions were also made.

Question 1

1.1

The direct effect of EU norms is reasonably accepted by the Portuguese judiciary, both in
its vertical and horizontal dimensions, mostly in cases where a potential non-application
of national law is at stake. However, the most notable examples can be found in areas
which have been subject to harmonisation, such as in the context of civil liability, Labour
law, the recognition and enforcement of judgments and criminal procedural guarantees.
Most preliminary questions that are referred to the CJEU by Portuguese courts relate to
the interpretation of secondary acts, not of EU Treaty norms or EU principles.

In other words, EU principles are more easily identified as such by the national courts
whenever they are incorporated into secondary law. A few cases where the compatibility
of Public law acts with EU law was discussed, include the following:
– TheTribunal da Relação de Évora (a second instance judicial court) correctly recognised

that the interpretation ofDirective 2009/103/CE3 would affect the outcome of a litigation
between an individual and an insurance company regarding compulsory insurance
coverage. Therefore, it decided to refer a question to the CJEU concerning the notion
of “third parties who have been victims”. The decision of the CJEU4 lead the national
court to perform a corrective interpretation of the Portuguese law5 that implemented

2 Extensive coverage of the national application of EU Law by Portuguese courts until circa 2009 may be
found in F. P. Coutinho, Os tribunais nacionais na ordem jurídica da União Europeia – o caso Português,
Coimbra, Coimbra Editora, 2013.

3 Directive 2009/103/EC of 16 September 2009 relating to insurance against civil liability in respect of the
use of motor vehicles.

4 CJEU 14 September 2017 in case C-503/16, Luís Isidro Delgado Mendes v. Crédito Agrícola Seguros – Com-
panhia de Seguros de Ramos Reais SA, ECLI:EU:C:2017:681.

5 Judgment of the Tribunal da Relação de Évora of 16 June 2016, in case 46/13.9TBGLG.
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the Directive, ruling against the insurance company and providing compensation for
the claimant. The decision was later confirmed by the Supremo Tribunal de Justiça
(hereafter “Supreme Court of Justice”),6 in a unanimous decision.

– In the context of Labour law, in cases concerning the application of Directive 2003/887,
the Portuguese courts8 recognised the need to interpret national implementing acts in
accordancewith art. 31 of the Charter, following the caselaw of theCJEUon theweekly
rest period. Also, concerning the interpretation of Regulation (EU) nr. 1215/2012,9 the
SupremeCourt of Justice took due account of the need to interpret the notion of “labour
contract” in light of EU law and jurisprudence, in order to decide whether a choice of
forum clause could prevail over the Regulation provisions.10

– Finally, and moving to Criminal law, we highlight a decision in respect of Directive
2012/13/EU.11 The Tribunal da Relação de Évora correctly identified provisions of the
Directive that had not been adequately transposed into national law – in casu, the right
to interpretation and translation within the proceedings (art. 3(1)(d)) – and recognised
that they were directly applicable. Consequently, it ordered that every subsequent
procedural act be declared void.12

These types of decisions confirm that national courts are eager to recognise the direct
application of EU legal acts and can correctly identify principles and fundamental rights
that underpin the legal solutions enshrined therein. This reasoning process is in accordance
with the CJEU caselaw concerning the potential direct effect of directive norms, the duty
of consistent interpretation of national implementing acts with directives, and the
all-binding nature of regulations.

1.2

Notwithstanding the above, outside of themost harmonised areas, there are fewer examples
of the autonomous application of EU principles. Their application seems unproblematic
whenever they are specific to EU law – e.g. the principle of non-discrimination on grounds
of nationality in cases concerning economic freedoms. A good example is a paradigmatic

6 Judgment of the Supremo Tribunal de Justiça of 27 November 2018, in case 46/13.9TBGLG.E1.S1. See also
decision of 1 June 2017, in case 4573/17.0T8BRG.G1.S1.

7 Directive 2003/88/EC of 4 November 2003 concerning certain aspects of the organisation of working time.
8 Decisions of the Tribunal da Relação do Porto 11 July 2018 in case 1266/15.7T8MTS.P1, and 23 May 2016

in case 1282/15.9T8MTS.P1.
9 Regulation 1215/2012 of 12 December 2012 on jurisdiction and the recognition and enforcement of judg-

ments in civil and commercial matters.
10 Decision of the Supremo Tribunal de Justiça of 8 May 2019 in case 27383/17.0T8LSB.L1.S1.
11 Directive 2012/13/EU of 22 May 2012 on the right to information in criminal proceedings.
12 Decision of the Tribunal da Relação de Évora of 20 December 2019 in case 55/2017.9GBLGS.E1.
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internal market case in which a first instance tax court was called to rule on the Portuguese
annual road tax formotor vehicles, that was discriminatory against imported vehicles. The
tax court correctly identified the relevant principle, enshrined in art. 110 Treaty on the
Functioning of the European Union (hereafter “TFEU”), and referred the question to the
CJEU.13

However, apart from these clear-cut cases, there is a propensity to confine the judicial
reasoning to principles of domestic law, avoiding the EU rationale and disregarding or
paying little attention to EU law principles. For instance, in a case from 2018, the Supremo
Tribunal Administrativo (hereafter “Supreme Administrative Court”) had to rule on the
validity of a governmental decision that confirmed the public interest in existing large oil
installations owned by the claimant on the grounds that, by their capacity and location,
they were of strategic importance to the oil market and the national security of oil supply.
Given that the decision had consequences on price fixing and access to installations and
imposed the obligation to provide specific information and secure a certain amount of oil
supply, the owner of the installations considered that it amounted to a restriction on the
right to conduct a business and the right to property (founded in both the Portuguese
Constitution and the European Treaties), and the right to establishment (prescribed in
the Treaties). The Supreme Administrative Court analysed14 the constitutionality of the
measure in detail but was much more synthetic when considering the caselaw of the CJEU
in relation to these principles. Even if the outcome would not have been different if it had
done otherwise, a little more consideration on the proportionality and necessity of the
restriction to the freedom of establishment in light of the caselaw of the CJEU would had
been desirable.

Conversely, EU principles, in particular fundamental rights enshrined in the Charter,
are sometimes invoked outside the scope of the application of EU law, in order to sustain
or stress considerations or arguments of domestic law. Examples of this can be found in
decisions where references were made to art. 9 of the Charter in respect of evidence of the
existence of a civil union,15 or to art. 47 concerning the pleading of partiality of a judge,16

both in cases unrelated to the application of EU law. In some cases where national

13 CJEU 17 April 2018, C-640/17, Luís Manuel dos Santos v. Fazenda Pública, ECLI:EU:C:2018:275. In a dif-
ferent matter, also concerning the Portuguese tax system, see Judgment of 13 July 2016, C-18/15, Brisal –
Auto-estradas do Litoral, SA and KBC Finance Ireland v. Fazenda Pública, ECLI:EU:C:2016:549.

14 Decision of the Supremo Tribunal Administrativo of 13 December 2018 in case 077/16.7BALSB. See para.
102-109.

15 Decision of the Supremo Tribunal de Justiça of 22 March 2018 in case 6380/16.9T8CBR.C1.S1.
16 Decision of the Tribunal da Relação do Porto of 9 January 2019 in case 215/16.0T9STS-B.P1.
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jurisdictions went further and decided to refer a preliminary question to the CJEU, it
dismissed the request on the ground that the situation fell outside of the scope of EU law.17

The above cases reveal a difficulty the national courts have with identifying situations
that are governed by EU law outside of the harmonised areas and with giving proper effect
to general principles therein. The near all-encompassing nature of EU principles have the
double – and somewhat paradoxical – effect of providing Portuguese judicial courts with
a source of inspiration for decisions, while still not being able to offer them useful criteria
for their practical application. Accordingly, courts tend to rely generally on rights and
principles of domestic and international law, ignoring the EU equivalents.

1.3

Moving forward to the final part of the question, concerning the relevance of EU law
principles in connection with situations derived entirely from the exercise of private
autonomy, the national judicial prose appears even more blunted. This could be a
consequence of the culture of the national judiciary to deal very cautiouslywith the problem
of how private parties are bound by fundamental rights.

The only known example of how Portuguese courts deal with the question is a decision
delivered by the Tribunal da Relação do Porto (a second instance judicial court) in which
the effect of EU norms was considered in the context of a potential conflict with a private
agreement.18 The Court was called upon to rule on the alleged breach of a non-compete
clause inserted into a contract concluded between a real-estate company and a former
worker. The defendant held that the clause amounted to a restriction on his fundamental
right to work, granted not only by the Portuguese Constitution but also by the Charter.
The Court considered the extent to which the restriction was admissible and concluded
that it was disproportionate if not accompanied by adequate financial compensation (which
in its viewwas the case). TheCourt’s reasoning included a reference to art. 15 of the Charter
and the argument that the right prescribed therein

naturally follows from the free movement of persons and workers, the freedom
of establishment and to provide services enshrined in the Treaty on the
Functioning of the EuropeanUnion, founding principles which form the common
market and European citizenship.

17 E.g. CJEU (order) 26 October 2017, C-333/17, Caixa Económica Montepio Geral v Carlos Samuel Pimenta
Marinho and Others, ECLI:EU:C:2017:810; and CJEU (order) 23 November 2017, C-131/17, Hélder José
Cunha Martins v Fundo de Garantia Automóvel, ECLI:EU:C:2017:902.

18 Decision of the Tribunal da Relação do Porto of 7 December 2018 in case 2521/16.4T8STS.P1.
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Notwithstanding, the final conclusion was grounded exclusively on national law – the
relevant provision of the Labour Code, interpreted in accordance with the Portuguese
Constitution – probably due to the fact that all elements of the case were domestically
located. This seems to confirm the analysis developed supra 1.2.

Question 2

2.1

For the sake of clarity, it is relevant to explain that the Portuguese Constitution (art. 8(4))
recognises the primacy of EU law in the following terms:

The provisions of the treaties that govern the European Union and the norms
issued by its institutions in the exercise of their respective competences are
applicable in Portuguese internal law in accordance with Union law and with
respect for the fundamental principles of a democratic state based on the rule of
law.

The primacy of EU law is thus not recognised in absolute terms, echoing some of the
historical reservations that the Constitutional Courts of Member States had in relation to
the principle developed by the CJEU – namely, the competence of the Union and the
protection of the State’s fundamental rights and principles. Furthermore, there is no
consensus in national scholarship on what should be considered to be the “fundamental
principles of a democratic state based on the rule of law” able to trump EU law, which
allows for various interpretations, such as that the expression refers to the Constitution
as a whole (and EU law is subject to conformity with it19), or to some fundamental aspects
of it,20 or that it should be taken as a mere political statement.21 Consequently, there is a
general acceptance of the primacy of EU law over Statutes and Regulations, but a strong
resistance in recognising primacy over Constitutional law. This constitutional background
can be traced to several judicial decisions, where an insufficient account of EU law was
taken and primacy was accepted exclusively under the conditions of the aforementioned

19 J. Miranda, “Art. 8º”, in J. Miranda and R. Medeiros, Constituição Portuguesa Anotada, Vol. 1, 2nd ed.,
Coimbra, Coimbra Editora, 2010, p. 172.

20 R. Medeiros, A Constituição Portuguesa num contexto global, Lisboa, Universidade Católica Portuguesa,
2015, p. 384 et seq.

21 D. F. Amaral, Manual de Introdução ao Direito, vol. I, Coimbra, Almedina, 2004, p. 567 et seq.
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article of the Constitution.22 In practice, the Portuguese courts often avoid the sensitive
question of primacy by bringing together national and European sources of the same
principles, thus masking the autonomy of EU Law in their construction. As one Author
has put it, there is a generalised perception within Portuguese legal doctrine that the core
legal values of the Portuguese Constitution are shared by the EU legal order and, therefore,
it is unlikely that an EU legal act will go against the Constitution.23

2.2

A good example of the acceptance of the primacy of EU law can be found in a decision
concerning direct taxation inwhich the SupremeAdministrative Court24 decided in favour
of the applicant, by declaring a decision by the Autoridade Tributária (national tax
authority) to be void because it was based on national rules that established a differential
treatment between residents and non-residents regarding the taxation of capital gains on
immovable property. By referring to CJEU caselaw, the Court correctly decided that the
principle of non-discrimination was at the heart of free movement of capital, and hence
the TFEU would prevail over national legislation.

2.3

Despite this clear-cut decision, when it comes to the potential conflict between a EU legal
act and a constitutional principle, the caselaw of the CJEU is often ignored. A simple search
in caselaw databases of second instance and Supreme Courts, both judicial and
administrative, shows very few results with references to Costa/ENEL,25 and almost none
to International Handelsgeselchaft26 or Wachauf.27 This is remarkable and self-evident of
the fact that national courts disregard the autonomy of EU lawwhen considering potential
reasons for its disapplication. These are rarely grounded in EU law itself – eg the

22 See Decision of the Supremo Tribunal de Justiça in case 27383/17.0T8LSB.L1.S1; decision of 16 January
2014 in case 6430/07.0TBBRG.S1.

23 F. P. Coutinho and N. Piçarra, “Portugal: The Impact of European Integration and the Economic Crisis on
the Identity of the Constitution”, in Anneli Albi and Samo Bardutzky (Eds.), National Constitutions in
European and Global Governance: Democracy, Rights, the Rule of Law (ebook), Berlin, Asser
Press/SpringerOpen, 2019, p. 602. Similarly, J.M. Campos and J. L.M. Campos,Manual de Direito Europeu,
6a ed., Coimbra, Wolters Kluwer/Coimbra Editora, 2010, p. 408.

24 Decision of 20 February 2019 in case 0901/11.0BEALM 0692/17.
25 Judgment of 15 July 1964, case 6/64, Flaminio Costa v E.N.E.L., ECLI:EU:C:1964:66.
26 Judgment of 17 December 1970, case 11/70, Internationale Handelsgesellschaft mbH v Einfuhr- und Vor-

ratsstelle für Getreide und Futtermittel, ECLI:EU:C:1970:114.
27 Judgment of 13 July 1989, case 5/88, Hubert Wachauf v Bundesamt für Ernährung und Forstwirtschaft,

ECLI:EU:C:1989:321.
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incompatibility with fundamental rights prescribed therein – but rather exclusively in
national law.

For instance, in a series of cases concerning the resolution process of a Portuguese
bank, the Tribunal da Relação de Lisboa (a second instance judicial court) had the
opportunity to deal with the question of the compatibility of the decisions taken by Banco
de Portugal (the Portuguese Central Bank), which were based on European regulations,
and the right to property – as enshrined both in the Charter and the Portuguese
Constitution. The Court analysed both together, without seeking possible differences
between the scope and meaning of the right protected in both instances.28

In a different matter, the Tribunal da Relação do Porto ruled on the impossibility of
issuing a EuropeanArrestWarrant (hereafter “EAW”) on the grounds that it was inadequate
and disproportionate29 as it was merely intended for the purpose of obtaining a Statement
of Identity and Residence. Those principles were grounded exclusively in the Portuguese
Constitution, despite the obvious relevance and the consonance of the principles of the
EU legal order.

Sometimes the disregard shown towards EU law is more conscious. An example can
be found in a decision of the Tribunal da Relação de Coimbra30 (a second instance judicial
court): the claimant had been working for the defendant (a public body) for some years
and was dismissed. She asked for compensation according to Labour law. The defendant
argued that the labour contract was void because it had not been preceded by a competitive
public selection procedure in accordancewith Portuguese law, but the claimant stated that
such understandingwould be contrary toDirective 1999/70/CE31 on fixed-termwork. The
Court agreedwith the employer, by stating that that the primacy of EU lawwas not absolute,
and that, in that particular case, the Directive was contrary to art. 47 of the Portuguese
Constitution, which guarantees access to the public service, where para. 2 states that “every
citizen has the right of access to the public service under equal and free conditions, as a
general rule by means of a competitive selection process”. The national jurisdiction
concluded with a reference to art. 8(4) of the Constitution, stating that the protection of
fundamental rights constitutes a reason to deny the application of EU law.

Although it was not clear from the proceedings that the Directive was applicable to the
facts, the importance of this obiter dictum should not be underestimated. Not only is it in
contrast with the CJEU caselaw on primacy and fundamental rights, but also disregards
the preliminary reference procedure as a useful tool in finding an adequate balance between
both principles in light of EU law itself. The suggestion that a preliminary referral to the

28 Decision of 7 February 2019 in case 19902/16.6T8LSB.L1-2.
29 Decision of 18 March 2015 in case 612/08.4GBOBR-A.P1.
30 Decision of 19-01-2018, in case 2651/17.5T8CBR.C1.
31 Council Directive 1999/70/EC of 28 June 1999 concerning the framework agreement on fixed-term work

concluded by ETUC, UNICE and CEEP.
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CJEU could have been useful in the case may be found in a decision delivered by the CJEU
only six months later, in response to a question submitted by a different Portuguese court
on a relatedmatter. In that case,32 when considering employee rights in the event of transfers
of undertakings, the Court had to deal with the same constitutional provision which, in
the defendant’s opinion, required that, in the event of a transfer and where the transferee
is a municipality, the employees concerned must undergo a public competitive selection
procedure. The CJEU ruled that art. 4(2) TEU on the respect for national fundamental
structures (which could include the abovementioned art. 47 of the PortugueseConstitution)
“cannot be interpreted so as to deprive a worker of the protection granted to her by the
Union law in force in that area”.33

The same Tribunal da Relação de Coimbra was later again responsible for another
blatant example of themisunderstanding of the primacy principle. Criminal proceedings34

were brought against the owner of a restaurant regarding the violation of copyright through
radio broadcasting. The Court ruled in favour of the defendant based on a prior decision
of the Supreme Court of Justice (a “uniformity decision”35), which was explicitly contrary
to the interpretation given by the CJEU on the definition of “communication to the public”
in the case of Sociedade Portuguesa de Autores.36 The Tribunal da Relação took into
consideration the fact that theCJEU’s interpretation of theDirectivewould result in liability
for the defendant. However, the principles that were considered – namely nulla poena sine
legem – were rooted exclusively in the European Convention on Human Rights and in the
Universal Declaration of Human Rights, without any reference whatsoever to the
jurisprudence of the CJEU, namely the analogous principles developed in the Berlusconi37

case.

2.4

The Constitutional Court does not add to this state of affairs, since, mostly for reasons
attributable to its own competence, it does not assume a prominent, or at least
differentiating, position regarding the application of EU law.

32 Judgment of 13 June 2019, C-317/18,Cátia CorreiaMoreira v.Município de Portimão, ECLI:EU:C:2019:499.
33 Para. 62.
34 Decision of 26 June 2019 in case 103/16.0GBAGN.C1.
35 The Supreme Court of Justice and the Supreme Administrative Court can deliver “uniformity decisions”

in order to guarantee aminimumof uniformity on a legal question. However, they are not binding on lower
courts.

36 Judgment of 14 July 2015, C-151/15, Sociedade Portuguesa de Autores CRL contra Ministério Público e o.,
ECLI:EU:C:2015:468.

37 Judgment of 3 May 2005, C-387/02, Berlusconi, ECLI:EU:C:2005:270, para. 74.
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While the Constitutional Court has consistently stressed that it considers itself to be a
“court of a Member State”, for the purpose of art. 267 TFEU, and thus subject to the
obligation to refer preliminary questions to the CJEU, the fact remains that in more than
30 years of Portugal’s membership to the European Union, it has never made use of this
mechanism. The reasons for this are presented on a case by case basis and are generally
connected to the irrelevance of EU law for the question of constitutionality / legality at
hand.38

Actually, the fact that the Constitutional Court is not an active player in the application
of EU law relates mostly to the self-perception of its own competence: the main parameter
for the control of the validity of norms is the Constitution, against which any legal act
(domestic, international or European) can be judged. Additionally, the Court can also rule
on the conformity of domestic acts with international conventions, but not secondary
legislation of International Organisations.

This weakens the European dimension of the reasoning, and the result is that, if there
is a case in which a constitutionality issue is raised concerning an EU act (say, for instance,
regarding compatibility with a fundamental right), it would be highly improbable that the
Constitutional Court would convert the question into one relating to the EU norm’s own
validity vis a vis EU law, simply because it considers this analysis to be outside its
competence.

This is not to imply that the Constitutional Court does not recognise the autonomy of
EU law. Whenever urged to rule on the question of compatibility of a domestic norm with
a secondary EU act, it states that it should not be treated as a matter of constitutionality
(not even if indirectly considered, through the reception clause of the Constitution), and
therefore it cannot exercise that control.39 In a consistent statement, the Constitutional
Court has held that

The “reception” of Community law involves (or involved) also the institutional
mechanisms specifically aimed at ensuring its application. Now, since the
Community legal order - received in these ‘comprehensive’ terms by Portuguese
law, by means of a clause in the Constitution itself - comprises a jurisdictional
body which is primarily concerned with its own protection (and not only in
relation to interstate relations), and concentrating on this authority the
competence to ensure uniform application and the prevalence of its norms, it
would be incongruous to allow another instance of the same or similar type (as

38 See A. G. Martins, Manual de Direito da União Europeia, 2nd ed., Coimbra, Almedina, 2017, p. 547.
39 E.g. decisions 682/14 of 15 October 2014 in case 201/14, and 569/16 of 19 October 2016 in case 238/16.
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would be the Constitutional Court) to intervene to the same effect, and at the
internal level.40

From the opposite point of view, the Constitutional Court acknowledged that a declaration
of invalidity of a Directive by the CJEU does not, in itself, render the national norm that
implemented it invalid, given the autonomy of both legal orders. Hence, the Constitutional
Court went on to analyse whether the domestic norm was unconstitutional. It concluded
that, given the differences between the national transposing act and the EuropeanDirective,
and given that the former had already taken in account the safeguards that the CJEU
considered the Directive lacked, the national norm should be upheld.41

Question 3

3.1

Many of the considerations in question 2 can help understand the national caselaw on the
obligation for mutual recognition and mutual trust. Cases on the recognition of foreign
decisions or on the execution of EAWs, for instance, are usually decided on the basis of
EU secondary legislation, but subject to claim of final authority by the constitutional
sovereignty clause (art. 8 para. 4 of the Portuguese Constitution).

In any case, we have no knowledge of national caselaw that refused the recognition of
judicial decisions from other Member States on grounds solely related to national
requirements. The implementation of the EAW Framework Decision42 by national law
adapted the new procedures to guarantees prescribed by Portuguese law, and the judicial
criminal cooperationwithin the EuropeanUnion expressly provided for in theConstitution,
allows for limitations and constraints to rights that are not accepted in typical extradition
procedures.43 As a consequence, there is a general consonance between the new procedures
that are based on mutual recognition and the domestic legal framework.

An example of this tendency – both cooperative but resistant to relinquishing final
authority – may be found in a decision of 2018,44 in a case where the Supreme Court of

40 Decision 569/2016 of the Constitutional Court of 19 October 2016 in case 238/16. The quoted part of the
judgment was actually a quotation from J. M. Cardoso da Costa, “O Tribunal Constitucional português e
o Tribunal de Justiça das Comunidades Europeias”, in Ab Uno Ad Omnes, Coimbra, Coimbra Editora,
1998, p. 1371.

41 Decision 420/2017 of the Constitutional Court of 13 July 2017 in case 917/16.
42 Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender

procedures between Member States.
43 Art. 35(5) of the Portuguese Constitution.
44 Decision of 11 January 2018 in case 259/17.4YRPRT.P1.S1.
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Justicewas called on to rule on the execution of anEAW.The requested person had opposed
the detention by arguing, inter alia, that it violated the principle of proportionality and
ran counter to the “criminal sovereignty of the State”.45 The Supreme Court stated that:

only if the execution of ameasure blatantly violated its legal order and the values
contained therein, it would be legitimate for the executing State to refrain from
executing it, based on the fundamental values that govern its society.46

Although the decision accepts the duty to execute an EAW, and the exceptional
circumstances for a refusal, it is not consistent with the CJEU standing on the need to
internalise the fundamental values rationale within EU law.

One should not overestimate this reasoning, though, for the same Court has taken due
account of EU law on the same matter on different occasions. It has contrasted the mutual
recognition and mutual trust principles against the protection of fundamental rights, in
particular the right to a fair hearing, in a casewhere an individual claimed that the executing
authority had taken insufficient account of the motives of non-execution, namely relating
to the fact that offences have been committed in whole or in part in the territory of the
executing Member State (art. 4(7)of the EAW Framework Decision). The Court decided
that the execution of an EAW was subject to fundamental rights as part of EU law, namely
the principles of due process, stated in art. 47 of the Charter. This formed the main
argument for it to interpret the national implementing statute as demanding that the
requested person had to be reheard in relation to the possible existence of optional
non-execution grounds.47

The guarantees included in the framework decision and the fact that its application is
subject to the Charter, in addition to the constitutional explicit acceptance of EU judicial
cooperation, seem enough to ward off any concerns in respect of the compatibility of the
EAW regime with the Constitution.48

3.2

The situation does not seem problematic either when it comes to the recognition of
judgments in civil matters. In a 2017 decision, the Supreme Court of Justice was called on
to rule on the refusal of recognition of a judgment49 and correctly sustained, by referring

45 Para. I.a) EE).
46 Para. II.b) 5.
47 Decision of the Supremo Tribunal de Justiça of 12 December 2018 in case 94/18.2YRPRT.S2.
48 F. P. Coutinho and N. Piçarra, 2019, p. 602, p. 609 et seq.
49 Decision of 14 March 2017 in case 736/14.9TVLSB.L1.S1.
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to the caselaw of the CJEU,50 that the grounds of refusal could be founded on the State’s
public policy, but should nonetheless be interpreted strictly.51 Of course, the relevant
European legal act already ascribed weight to the States’ fundamental values, by accepting
that the State’s public policy may be a reason for the refusal to recognise a judgment.52

3.3

In short, the constitutional culture in which the courts operate has not yet allowed for
decisions to be framed strictly within the standards of European law. Thus, whenever
principles and fundamental rights are perceived to inspire European legislation in a way
which is recognisable as equivalent to national standards (for instance, if secondary
legislation was aimed directly at enhancing rights of specific categories of individuals, like
workers, or persons subject to judicial proceedings), the Portuguese courts adopt a
cooperative attitude towards the primacy of EU law. Conversely, if the national judge is
called upon to rule on the compatibility of a European act in relation to a general principle
of law or a fundamental right, he tends to rely on the national standards prescribed in the
Constitution, without seeking an alternative standard of review offered by EU law itself.

Question 4

4.1

Art. 47 of the Charter establishes the principle of the right to an effective remedy. This
principle is enshrined in art. 20 of the Portuguese Constitution.

4.2

Regarding Administrative and Fiscal law, we did not come across any pressing issues
regarding either the independence of the administrative and fiscal courts (within the
meaning of art. 47 of the Charter and the jurisprudence of the CJEU regarding its

50 For instance, Judgment of 2 June 1994, C-414/92, Solo Kleinmotoren/Boch, ECLI:EU:C:1994:221; Judgment
of 11 May 2000 in case C-38/98, Régie nationale des usines Renault SA/Maxicar SpA e Orazio Formento,
ECLI:EU:C:2000:225.

51 Para. 3 of the decision.
52 Art. 34 nr. 1 of Council Regulation (EC)No 44/2001 of 22December 2000 on jurisdiction and the recognition

and enforcement of judgments in civil and commercial matters.
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constitutional and legal powers53) or its organisation and operation, so as to minimally
respect the obligation of the Portuguese State, as an EU Member State, to ensure the
effective application of EU law.

Bearing in mind the rules and guarantees that structure and ground the Portuguese
Democratic Rule of Law and its judicial system, in particular the administrative and fiscal
jurisdiction54 in force, it appears that the concept of the independence of the courts, which
forms part of the jurisdiction (as ‘judicial bodies’), is observed and fully respected, in light
of what is established by the CJEU.55

In fact, the administrative and fiscal courts are bodies which carry out their judicial
functions with full autonomy, without being subject to any hierarchical or subordinate
relationships. They also do not receive orders or instructions from any source, thus being
protected against external intervention or pressure, which may affect the independence
of judgments and influence members decisions.

4.3

It is also our understanding that the Portuguese judicial system, by means of the legal
framework, ensures the principle of effective judicial protection of the rights conferred to
litigants under EU law. In particular, through the possibility of granting provisional
measures until such time as the competent court has given a ruling on the conformity of
national rules with EU law issued under Administrative law provisions, where the granting
of such measures is necessary to ensure the full effectiveness of the judicial decision to be
taken, as regards the existence of such rights (art. 130 of the Code of Procedure in the
Administrative Courts (hereafter “CPTA”).

4.4

However, in relation to Environmental law, some concerns have arisen in the Portuguese
Academia about the judicial independence of the courts in relation to Executive Power.

53 See art. 212 of the Constitution, and arts 1 to 3 of the Statute of the Administrative and Fiscal Courts.
54 See, especially, arts 2, 8, 9, 20, 22, 202 to 205, 209, 212, 215 to 218 of the Constitution; arts 2, 4 to 8, 22, 24

to 26, and 144 of Law 62/2013, of 26.08 (Law of the Organization of the Judicial System); arts 1 to 3, and
57 of the ETAF; and arts 1, 3 to 7, of the Statutes of the Judicial Magistrates.

55 See, inter alia, Judgment of 19 June 2006 in case C-506/04,Wilson, ECLI:EU:C:2006:587, §§ 49, 51; Judgment
of 16 February 2017 in case C-503/15, Margarit Panicello, ECLI:EU:C:2017:126, § 37; Judgment of
27 February 2019 in case C-64/16, Trade Union of the Portuguese Judges, ECLI:EU:C:2018:117, §§ 36, 37,
41 and 44.
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There was a case on oil rigging in the Portuguese continental platform where two NGO’s
required provisional measures suspending oil rigging work. The court of first instance
suspended the work by an order dated 12/08/2018. However, the Appeal Court decided,
notably, that the precautionary principle (a controversial principle in doctrine and
jurisprudence) is neither a principle of national law nor a principle of EU law, but a mere
political orientation.56 However, the Supreme Administrative Court considered that the
act was not contentious, and ended up not deciding on the merits of the case. Hence, it
can also be argued that therewas no clear infringement of the obligation tomake a reference
for a preliminary ruling.

4.5

All things considered, even though we believe that the Portuguese courts generally tend
to comply with the principle of effective application of EU law, it is still a subject that is
sometimes seen as somewhat less important than national law. Thus, awareness of EU law
matters in the Portuguese legal order should be reinforced, in particular with judges (in
various instances and disputes), prosecutors and lawyers, leading to a better understanding
of how EU law directly, through Regulations, and indirectly, through the transposition of
Directives as well as Recommendations and Guidelines, affects Portuguese law. This is
essentially a matter of public awareness of EU law and its essential role.

In Portugal, the perception regarding judicial independence is in linewith the European
average. However, structural independence, which is generally well preserved, does not
guarantee that environmental decisions are often unfavorable to the developer, resulting
in a certain government-friendly tendency that does not result from any interference or
direct pressure from the public authorities, but rather from a hierarchy of values that gives
priority to the initiatives that promote development and the creation of employment,
potentially to the detriment of environmentalist positions, blocking and creating obstacles
to development. Precautionary measures could be used more often and be more efficient.

4.6

The consequences of non-compliancewith EU law, especially in the case of the civil liability
of the State, have been the subject of judgments by the national courts.57

56 Proceedings n. 243/17.8 BELLE, p. 48.
57 See inter alia, Ac. STA of 28.05.2015 - P. 035/15; Acs. TCA Norte of 04.11.2011 - P. 00213/06.1BELLE, of

02.07.2015 - P. 00462/06.2BEPRT; Ac. TCA Sul of 21.02.2008 - P. 00481/04
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Furthermore, it is also worth mentioning that, in December 2017, the Porto Court of
Appeal,58 in a case arising from a vehicle liability insurance dispute based on Directives
84/5/CEE and 90/232/CEE, expressly rejected the application of a provision of Portuguese
law that required, as a precondition, the setting aside of the decision given by that court
or tribunal which caused the loss or damage, when such setting aside is, in practice,
impossible.59 The Court had decided not to follow the jurisprudence from the Supreme
Court of Justice, the highest Portuguese court in the judicial hierarchy, which had previously
refused to render that provision inapplicable.60

The Court based its decision on the CJEU jurisprudence – i.e. the Ferreira Brito e Silva
decision,61 among others – stating that in cases in which there is a possible breach of EU
law, the aforementioned provision of Portuguese law cannot be applicable.

Question 5

5.1

Although the Portuguese courts’ usage of the reference for a preliminary rulingmechanism
is improving when compared to countries with similar population sizes (e.g. the Czech
Republic, Hungary, Belgium,Austria), there is still room for improvement, especially when
considering the high level of knowledge of European law in Portugal.

In matters of access to the courts and effective judicial protection, for Administrative
and Fiscal law, the Portuguese administrative litigation allows for a wide range of potential
plaintiffs, due to the regime defined in terms of active procedural legitimacy, namely in
arts 9, 55, 68, 73, and 112 of the CPTA.

In this context, and in light of the regime established in arts 9 and 55(1)(f) of theCPTA,
there are no restrictions in terms of active procedural legitimacy by, inter alia, associations
and foundations defending the concerned interests, in themain and injunctive proceedings
for the defense of constitutionally protected values and assets such as public health, urban
development, land-use planning, quality of life, cultural heritage and assets of the State,
AutonomousRegions and local authorities, since this procedural legitimacy is not restricted
or conditioned only to associations or foundations with a minimum number of associates
or members.62

58 Decision of the Tribunal da Relação do Porto, case 2872/15.5T8PNF.P1 (14-12-2017).
59 Art. 13 (2) Law 67/2007, of 31 December.
60 Decisions of the Supreme Court of Justice, cases 9180/07.3TBBRG.G1.S1 (03-12-2009) and

2210/12.9TVLSB.L1.S1 (24-02-2015).
61 Judgment of 9 September 2015, C - 160/14, João Filipe Ferreira da Silva e Brito, ECLI:EU:C:2015:565
62 See, among others, Acs. STA of 17.05.2007 - P. 0107/07, of 23.11.2016 - P. No. 0456/15.
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Specifically, in terms of environmental protection, the conclusion is identical to the
aforementioned regime, in particular, art. 10 of Law no. 35/98, of 18.07, which regulates
the procedural legitimacy of the Nongovernmental Environmental Organisations.63

However, in terms of access to the law, there have been issues regarding the regime
and the refusal of the possibility of legal protection for legal persons operating for profit,
arising from art. 7(3) of Law no. 34/2004.64 This regime was questioned in several judicial
decisions and ended up being declared unconstitutional, with general binding force, by
Judgment of the Constitutional Court [TC] No. 242/2018, since the refusal of legal
protection for legal persons operating for profit, without regard to their concrete economic
situation, would violate art. 20(1) of the Portuguese Constitution.

5.2

Regarding standing, no concerns arose. On the contrary, in our view, Portugal has one of
the most favorable systems in the European Union. It is noteworthy to mention the
Portuguese regime of actio popularis, which, to a great extent, broadens the class of
beneficiaries entitled to bring a legal challenge before a court of law, as well as the scope
of interests to be protected. Adopted by the Portuguese Constitutional law, under art. 52(3)
and complemented by Law 83/95 of 31 August, there are several characteristics worth
highlighting in the actio popularis regime.

The first one is the fact that the system of actio popularis protects particular interests,
such as public health, environment, quality of life, consumer protection, cultural heritage
and public property, according to art. 1(2) of Law 83/95. These interests match the
constitutional list.

In what relates to the diffuse entitlement of actio popularis, art. 2(1) of Law 83/95
establishes that, for the protection of the abovementioned civil and political interests, every
citizen, as well as associations and foundations, have the right to participate in
administrative procedures and the right of actio popularis, regardless of whether or not
they have a direct interest in the matter. It should be stressed that one of the specific
characteristics of the actio popularis regime is that it relies on the protection of diffuse
interests, meaning that these are determined by the actual needs of the members of a
community.

63 See, inter alia, Ac. STA, 28.01.2016 - P. 01362/12, Ac. TCA South of 11.06.2015 - P. No. 08199/11 [to that
extent, the issue examined by the Court of Justice EU in 15 October 2009, case C-263/08, Djurgården-Lilla
Värtans Miljöskyddsförening, ECLI:EU:C:2009:631 is excluded in our litigation].

64 As amended by Law no. 47/2007, of 28.08.
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5.3

RegardingCompetition law,Directive 2014/104/EUonprivate enforcementwas transposed
by Law 23/2018 of 5 June, effectively recognising that individuals are entitled to bring
actions for damages for the harm they suffered, resulting from an infringement of
competition rules. The new law sets out certain rules that seek to facilitate claims for
damages before national courts, particularly by victims of cartels and abuses of dominance.
In addition to the objective of ensuring full compensation for damages suffered by
anti-competitive infringements, the law aims to safeguard the effectiveness of the public
enforcement of Competition law, in particular by seeking to prevent leniency and
transaction mechanisms from losing their appeal.

5.4

Reflecting on the above, art. 19 of Law 23/2018 broadens Law 83/95 in what concerns the
class of beneficiaries entitled to bring a legal action based on the actio popularis regime
(which is not mentioned by the Directive).

A number of specific rules are set up to facilitate the receipt of compensation, relating
to: (i) active legitimacy for bringing actions (including associations and foundations that
aimed at consumer protection and business associationswhosemembers have been injured,
even if the respective statutory objectives do not include the defense of Competition); (ii)
various operational aspects, such as the criteria for identifying injured parties and
quantifying damages, the method of distributing compensation and the entity responsible
for their receipt, management and payment.

Last but not least, concerning the structure of the regime. There are two types of popular
action: (i) administrative; (ii) and civil. The purpose of the actio popularismay be preventive,
repressive or compensatory, and it is not based solely on illegality, and can be exercised
against public and private persons.

Furthermore, to prevent the abuse of the right of access to justice, the courts have
dismissed applications based on actio popularis when the judge believes that the merit of
the claim is unjustified. Nevertheless, the judge can only come to this conclusion after
hearing the public prosecutor and after an initial inquiry (art. 13 of Law 83/95) or when
the citizen or association is representing interests that are mostly personal and not
concerning the whole community.

Thus, the right of popular action is a proper instrument for the realisation of
participatory democracy, insofar as the right to judicial action is actually a specific
characteristic of participatory democracy.
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5.5

Two very relevant cases arose from preliminary rulings requested by the Tribunal da
Relação do Faro (a second instance judicial court), both concerning labour disputes between
the Municipality of Portimão and former workers of a municipality-owned company,
Portimão Urbis, particularly regarding the interpretation of the concept of “employee”
under Directive 2001/23/EC of 12 March 2001.65

In October 2014, the Municipality of Portimão decided to wind up Portimão Urbis,
where it was the sole shareholder. The activities of that undertaking were then divided
among the Municipality of Portimão and another company also held by the Municipality,
EMARP.

The first dispute was opposed byMr. Piscarreta Ricardo, who hadworked as a “tourism
officer” for Portimão Urbis since 1999, on the basis of a contract of indefinite duration.
FromSeptember 2011, hewas on an unpaid leave, which had been granted by his employer.

However, after the winding up of Portimão Urbis, Mr. Ricardo was informed that his
employment contract had come to an end, following the definitive closure of the employer
company. Since he was still on unpaid leave at the time (his contract was suspended and
he was not performing his duties), he had neither been transferred to another
municipal-owned company nor been integrated into the municipality itself.

The Court asked the CJEU whether an employee not in active service (in particular,
because his employment contract was suspended) could be considered to be included in
the concept of “employee” within the meaning of Directive 2001/23 and, accordingly,
whether the rights and obligations arising from the contract of employment should be
considered to be transferred to the transferee (Municipality of Portimão). The CJEU
responded affirmatively.

In fact, in the context of a legal dispute between Ms. Correia Moreira, former manager
of the administrative management and human resources unit at Portimão Urbis (a
municipality-owned company) and the Municipality of Portimão, over the allegedly illegal
termination of Ms. Correia Moreira’s contract by the Municipality, the Court determined,
though with some limitations, that a person who has entered into a contract for a position
of trust, within the meaning of the Portuguese legislation, with the transferor may be
regarded as an “employee” and thus benefit from the protectionwhich theDirective affords.

Consequently, in both of the abovementioned decisions66, the Court decided to provide
a broader interpretation of the concept of “employee” in light of the Directive, therefore

65 Council Directive 2001/23/EC of 12 March 2001 on the approximation of the laws of the Member States
relating to the safeguarding of employees’ rights in the event of transfers of undertakings, businesses or
parts of undertakings or businesses.

66 CJEU 20 July 2017, C-416/16, Piscarreta Ricardo, ECLI:EU:C:2017:574; and Judgment of 13 June 2019, C-
317/18, Correia Moreira, ECLI:EU:C:2019:499.
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enlarging the group of beneficiaries capable of benefitting from the legal protection
conferred by Portuguese legislation on both “employees”: (i) whowere not in active service;
and (ii) who had a contract for a position of trust, at the moment when the contracts were
been terminated by the employer.

5.6

TheConstitutional Court has invoked the jurisprudence of theCJEU67 to uphold its decision
to consider Portuguese Law 34/2004 of 9 July, which denied judicial protection to
profit-seeking organisations without evaluating their concrete economic situation, as
partially unconstitutional, based on the violation of the right to effective judicial protection
set forth in art. 47 of the Charter.68 The Judge-Rapporteur confirmed that, based on the
CJEU jurisprudence, the legal assistance granted to those companies, after a thorough
evaluation of the concrete situation of the company requesting such assistance (e.g. financial
situation, circumstances of the case, etc.), would not jeopardise the efficient functioning
of the markets and fair competition.

However, this line of argument was not unanimous among the judges. Indeed, judges
Almeida Ribeiro, Mata-Mouros and Caupers criticised the interpretation of the EU
jurisprudence made by the Judge-Rapporteur.

Question 6

6.1

EU law, under the terms of art. 8(4) of the Portuguese Constitution, is automatically
enforceable under the Portuguese legal order, which imposed a change in the paradigm
of our system and legal regime, by virtue, in particular, of the principles of the primacy of
and loyalty to EU law, and the interpretation in accordance with the Treaties and the legal
rules of the Union.

As far as Administrative and Fiscal law are concerned, between 2014 and 2018 the
Portuguese Courts made a total of 73 referrals,69 a figure which is relevant in the context

67 CJEU 22 December 2010, C-279/09, DEB Deutsche Energiehandels- und Beratungsgesellschaft mbH.,
ECLI:EU:C:2010:811.

68 Decision by the Tribunal Constitucional, case 242/2018.
69 08 (2014), 08 (2015), 21 (2016), 21 (2017), and 15 (2018) - cfr. ‘Relatório Anual de 2018 do TJUE -Atividade

Judiciária’, p. 133, available at: https://curia.europa.eu/jcms/upload/docs/application/pdf/2019-05/_ra_
2018_pt.pdf.
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of the total of 189 referrals that have ever beenmade by Portugal (p. 153 of the same report),
which proves, in general, that the Portuguese courts and judges are increasingly attentive
to EU law and to the compliance with the obligations of referral, as well as being committed
and engaged in the dialogue between the national courts and the CJEU.

6.2

Recently, on 28 March 2019, in case C-637/1770, the CJEU ruled on a request for a
preliminary ruling under art. 267 TFEU from the Lisbon District Court, from a decision
of 25 July 2017, received at the Court on 15November 2017. This request for a preliminary
ruling concerned the interpretation of arts 9(1), 10(2) to (4), 21(1) and 22 of Directive
2014/104/EU,71 as well as art. 102 TFEU and the principles of equivalence and effectiveness.
The request was made in the context of proceedings between Cogeco Communications
Inc. and Sport TV Portugal SA, Controlinveste-SGPS SA and NOS-SGPS SA, concerning
compensation for the damages arising from Sport TV Portugal’s anticompetitive practices
as a subsidiary of Controlinveste-SGPS SA and NOS-SGPS SA. The CJEU ruled that art.
22 of Directive 2014/104/EU must be interpreted as meaning that that Directive is not
applicable to the dispute; and that art. 102 TFEU and the principle of effectiveness must
be interpreted as precluding national legislation which, first, provides that the limitation
period in respect of actions for damages is three years and starts to run from the date on
which the injured party was aware of its right to compensation, even if unaware of the
identity of the person liable and, secondly, does not include any possibility of suspending
or interrupting that period during proceedings before the national competition authority.

Another noteworthy case was a referral from the Porto Appeal Court, in case Ac. TRP
of 21 February 2018, 572/17.0T8PRT.P1. The case concerned the execution of a direct
debit payment order, which presupposes the existence of a previous service agreement
between the bank account holder and the respective banking institution, the burden of
proof lying with the banking institution. The issue at stake was the application of Directive
2007/64/EC, thus theAppeal Court referred the case to theCJEU, as it had doubts regarding
the scope of art. 2 and the definition of a service provider as set out in art. 4 (9) of the
Directive, which affected whether or not the account holder could be regarded as a user
of payment services for the purposes of art. 58 of the same Directive.

Another example was a referral from the Supreme Court of Justice, in case
2312/16.2T8FNC.L1.S1, of 19 December 2018. The issue was whether Portuguese courts
had jurisdiction in relation to Competition law infringements of art. 102 TFEU, given that

70 CJEU 28 March 2019, C-637/17, Cgeco Communications, ECLI:EU:C:2019:263.
71 Directive 2014/104/EU on certain rules governing actions for damages under national law for infringements

of the Competition law provisions of the Member States and of the European Union (OJ 2014 L 349, p. 1).
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there were jurisdictional contractual clauses. Since EU law was involved, it had to be
interpreted using the principle of the autonomous interpretation of the laws of theMember
States (the uniform application of EU law). Thus, interpretation of EU regulations could
not be done in light of Portuguese normative and doctrinal concepts and/or jurisprudence.
From the CJEU’s jurisprudence it is clear: (i) that Competition law infringements give rise
to non-contractual liability, being "civil and commercialmatters" for the purpose of applying
the regime of Regulation 44/2001 (which, in view of the principle of continuous
interpretation, is valid for the regime contained in Regulation 1215/2012); (ii) and that
non-contractual liability, in particular for breaches of Competition law, arising from
conduct that, at the same time or in part, constitutes a breach of contractual obligations,
must be assessed by the competent court to hear the breach; (iii) and that, in actions relating
to liability for certain infringements of Competition law, the prevalence of contractual
clauses conferring jurisdiction over the rule of jurisdiction in art. 5 of Regulation No
1215/2012 depends on the parties’ predictability that such non-contractual liability would
be covered by such clauses. The application of these criteria to the case raised doubts with
the Supreme Court of Justice, which had the same questions as those raised in the referral
for a preliminary ruling concerning the interpretation of rules of Regulation No 44/2001,
pending at the time with the CJEU, following a referral by the French Cour de Cassation.
The CJEU ruled on these questions in case C-595/1772, thus the Supreme Court of Justice
followed its jurisprudence, concluding that the question of international jurisdiction must
be resolved in the sense that the jurisdiction clauses in the contracts at hand (under which
jurisdiction was conferred to the Irish courts) should prevail over the rule of art. 7(2) of
Regulation No 1215/2012, under which Portuguese courts would be competent.

In contrast, in caseAc. TRP of 22October 2018, 19835/16.6T8LSB.P1, the PortoAppeal
Court refused to refer the case to the CJEU, despite the fact that there was a plausible
argument. The case revolved around the revocation of the authorization for the exercise
of the activity of a Bank, which is equivalent to a declaration of insolvency. Thus, only in
insolvency proceedings, within the administrative jurisdiction, and in accordance with
the procedural means provided by Insolvency law, can creditors of the Bank claim their
rights. The Appeal Court considered there was no need to adjudicate on the case, as the
problem of the appealed judgment was not one of nullity of the judgment for failure to
refer it, but a possible error of judgment.

72 CJEU 24 October 2018, C-595/17, Apple Sales International, ECLI:EU:C:2018:854.
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Question 7

Portuguese Supreme Court of Justice judgment 120/17.2YREVR.S1, of 14.02.2019, seems
to rule against the judgment of the Court in case C-327/18 PPU, of 19 September 2018,
following a request for a preliminary ruling under art. 267 TFEU from the High Court
(Ireland), under decision of 17 May 2018, in proceedings relating to the execution of two
EAWs.

On the one hand, the CJEU considered, when referring to Brexit, that art. 50 TEUmust
be interpreted as meaning that the mere notification by a Member State of its intention to
withdraw from the European Union in accordance with that article does not have the
consequence that, in the event that that Member State issues a EAW with respect to an
individual, the executing Member State must refuse to execute that EAW or postpone its
execution pending clarification of the law that will be applicable in the issuing Member
State after its withdrawal from the European Union. In the absence of substantial grounds
to believe that the person who is the subject of that EAW is at risk of being deprived of
rights recognised by the Charter and the Council Framework Decision 2002/584/JHA of
13 June 2002,73 following the withdrawal from the European Union of the issuing Member
State, the executing Member State cannot refuse to execute that EAW while the issuing
Member State remains a member of the European Union.

On the other end, the Supreme Court of Justice ruled, on appeal, that there were strong
grounds for the Portuguese State to refuse to surrender a criminal who had already served
four years’ imprisonment for money laundering to the United Kingdom, following an
EAW for the criminal to serve a period of 10 years imprisonment in the UK, as a result of
the failure to pay the amount of the confiscation within the established period. The
Portuguese Court considered that this penalty would be inadequate, disproportionate and
not absolutely required and made a clear reference to Brexit, considering that the fact that
the UK is leaving the EU makes the usage of the EAW inadequate, as the criminal would
be imprisoned in a non-Member State, not regulated by EU norms and unable to use EU
legislation for his defense. This position clearly contradicts the previous CJEU ruling.

73 Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and the surrender
procedures between Member States, as amended by Framework Decision 2009/299/JHA of 26 February
2009.
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Romania

Răzvan Horațiu Radu*

Question 1

Weare not aware of the existence in theRomanian jurisprudence of judgments that enforces
the general principles of EU law and/or the Charter of Fundamental Rights of the EU
(hereafter “Charter”) in such a way as to impose obligations directly upon private parties.
We see the concept of general principles of EU law as including fundamental rights, as
guaranteed by the European Convention for the Protection of Human Rights and
Fundamental Freedoms (hereafter “ECHR”), according to art. 6 (3) Treaty on European
Union (hereafter “TEU”). At the same time, art. 52 (3) of the Charter provides that the
rights provided by the Charter which correspond to rights guaranteed by the ECHR are
the same at least in the meaning and scope laid down by the Convention.

Art. 25 of the Charter establishes the rights of the child and subsequently the principle
of the priority of the child’s best interest in all action relating to children, whether taken
by public authorities, private institutions or individuals. Art. 34 of the Charter provides
for social security and social protection in different situations a person may find herself
that implies certain form of social intervention, amongst others, the maternity. Respect
for private and family life (art. 7 of the Charter) is developed at a higher standard by art.
8 of the ECHR, so, according to art. 52 (3) of the Charter, this standard shall prevail.

In light of these rights protected by the Charter and the ECHR, linked to maternity,
there is the problem of payed parental leave. Romanian law, in that context, is highly
generous, providing for a payed leave for amaximumof two years from the end ofmaternity
leave. However, we have detected a trend in the behaviour of beneficiaries of parental leave
that try to maximise the social package assured by the state. Usually, this happens by
invoking the provisions of theDirective 2003/88/EC1 and the revised FrameworkAgreement
on parental leave concluded on 18 June 2009.2

* Univ.lect., PhD., Executive President ad interim of the Romanian Society of European Law (SRDE).
1 Directive 2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning

certain aspects of the organisation of working time, OJ 2003 L 299.
2 Annexed toCouncilDirective 2010/18/EUof 8March 2010 implementing the revised FrameworkAgreement

on parental leave concluded by BUSINESSEUROPE, UEAPME, CEEP and ETUC and repealing Directive
96/34/EC, OJ 2010 L 68.
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In one case, applicant M.D. brought proceedings against her employer, a public
organisation, in order to benefit from payed annual leave alongside the parental leave that
she received from her employer. She interpreted the provisions of art. 145(4) Labour Code,
that sets out:

“In determining the duration of the period of annual leave, periods of temporary
incapacity for work and periods of maternity leave, maternal risk leave and leave
to take care of a sick child shall be considered periods of actual work”,

as also applying to parental leave. The first instance court agreed with her interpretation.3

Subsequently, her employee filed for appeal. Before the appellate court, the applicant asked
for the submission of a preliminary question to the Court of Justice of the EU (hereafter
“CJEU”), which was allowed by the court. Then, the CJEU held that

“Article 7 of Directive 2003/88/EC of the European Parliament and of the Council
of 4 November 2003 concerning certain aspects of the organisation of working
time is to be interpreted as not precluding a provision of national law, such as
the provision at issue in the main proceedings, which, for the purpose of
determining a worker’s entitlement to paid annual leave, as guaranteed by that
article for a worker in respect of a given reference period, does not treat the
amount of time spent by that worker on parental leave during that reference
period as a period of actual work”4.

Following the CJEU judgment, the Court of Appeal Cluj admitted the appeal filed by the
employers of M.D. and finally rejected her application.

Another very similar issue is the one concerning the right to annual leave of maternal
assistants (foster parents payed by the social services of the state for receiving in their
family a child with the scope of upbringing, carrying for and providing education). The
same attempt of the individuals to use Directive 2003/88/EC as a ground for sustaining
their alleged right to annual leave separated by the child they took or to be payed a
compensation instead of a leave. The problem was solved by a preliminary ruling of the
CJEU that concluded:

“that the work performed by a foster parent under an employment contract with
a public authority, which consists in taking in a child, integrating that child into
his or her household and ensuring, on a continuous basis, the harmonious

3 Tribunal Cluj, Civil decision no. 1578, 17 May 2018.
4 CJEU 4 October 2018, C-12/17, Maria Dicu, ECLI:EU:C:2018:799.
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upbringing and education of that child, does not come within the scope of
Directive 2003/88”5.

The CJEU judgment was clearly dissuasive for the applicant, a trade union of maternal
assistants, in the attempt to invoke the direct effect of an alleged wrongly implemented
directive.

Then, because different Romanian courts treated the mentioned problem in various
ways, the High Court of Cassation and Justice issued directions to the courts and the
administration on the right interpretation of the Labour Code and other legislative acts
dealing with the issue, stating that the maternal assistant is obliged to take annual leave
effectively and spend it with the child, in continuation of his/her activity of upbringing,
providing care and education for the child, without having the right to be compensated
with a leave allowance6.

Question 2

We are not aware of any judgments of national courts that challenge the principle of the
supremacy of EU law, nor of any alternative domestic constitutional principle or standard
of judicial review capable of acting as a direct ground for rejecting the principle of
supremacy of EU law.

Question 3

One of the main intersections between the presumption of mutual trust, the supremacy
of the EU law and other competing principles of Union law, such as the effective and
equivalent protection of fundamental rights recognised at EU level (particularly in the
Charter), in the case of Romania, is that of the possible conflict between the issuing of
EuropeanArrestWarrants (hereafter “EAW”) by national courts in the context of Romania
being condemned by the European Court of Human Rights (hereafter “ECtHR”) for the
violation of art. 3 ECHR (prohibition of torture), because of the precarious living conditions,
harmful to the health and life of the detainees.7 The CJEU was dealing with this situation
in the context of the joined cases of Aranyosi and Căldăraru.8 Still, the CJEU upheld the

5 CJEU 20 November 2018, C-147/17, Sindicatul Familia Constanța, ECLI:EU:C:2018:926.
6 The High Court of Cassation and Justice, Decision no. 25/2018, 26.11.2018.
7 ECtHR, Pilot CaseRezmiveș andOthers, app. nos. 61467/12, 39516/13, 48213/13 and 68191/13, CE: ECtHR:

2017: 0425JUD006145712.
8 CJEU5April 2016, Joined casesC-404/15 andC-659/15 PPU,Aranyosi andCăldăraru, ECLI:EU:C:2016:198.
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principle of mutual confidence that constitute the basis for the mutual recognition of
judgments and judicial decision, asking the executing authorities of EAWs to proceed to
the verification of the detention sites where the surrendered persons will be held in the
Member State of the issuing authority. So, from the perspective of the mentioned case,
courts in Romania took over the principle of mutual trust as to be the first enjoying
supremacy over other EU law principles, at least at the level of accepting it as a strong
presumption, which could be challenged only in extremely concrete and undisputed
situations.

Question 4

At the level of Romanian jurisprudence, we have not found any cases in which a problem
concerning judicial independence has been brought to the attention of Romanian courts.
However, after the CJEU decision in OG and PI9, in a judgment by the Court of Appeal
Suceava10, the court rejected the request made by the prosecution for the execution in
Romania of a EAW issued by a German prosecutor, noting the absence of a confirmation
of the warrant by the competent German judge. However, the reason for rejecting the
request of the prosecution was the fact that the court had not been able to interview the
requested person and also doubts about his identity had been raised. Therefore, the court
rejected the prosecution’s request in order to establish first the identity of the person and
to present him before the judge in personam for an interview.

Question 5

The actual trend on this matter in Romanian caselaw is to allow a broader definition of
the classes of beneficiaries entitled to participate in judicial proceedings before the courts
in civil, commercial and labour law trials. This does not lead to the conclusion that the
broader definition of the participant in a trialmeans that other class of beneficiaries, beyond
that set out by the procedural law, have a right to bring an action in court11. So, some
extension of the scope of the right of standing for persons that do not have an individual
interest linked to the civil action is provided by the law.

9 CJEU 27 May 2019, Joined Cases C-508/18 and C-82/19 PPU, OG and PI, EU:C:2019:456.
10 Court ofAppeal Suceava, Judgment no. 82 from5August 2019, regardingH.B., RO:CASVA:2019:017.000082.
11 art. 37 Civil Procedure Code sets out that “In the cases and the conditions expressly provided by the law,

requests may be introduced or defences may be formulated by persons, organizations, institutions and other
authorities, who, without justifying a personal interest, act to defend the legitimate rights or interests of persons
in special situations, or, as the case may be, for the purpose of protecting a group or general interest”.
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However, there is a trend that encourages the relaxation of the procedural rules’
interpretation favouring larger class of individuals to intervene in the trial and demand
for the application of EU law, even by asking for preliminary rulings to be required by the
courts from the CJEU. A relevant example is a judgment of the First Instance Court of
Sector 5 Bucharest, in which the court did not deny the standing of a NGO advocating for
LGBTQ rights in a procedure largely based upon the application of EU law, regarding the
residence rights in Romania of a third country national, husband of a same sex Romanian
citizen.12

We could not identify in the Romanian courts jurisprudence examples of judgments
expressly indicating the principle of effective judicial protection within the scope of the
right of an individual or organisation to intervene in a trial. The accustomed way of
accepting the standing of individuals or organisations that bear no interest of their own
in the trial is by verifying the conditions set out in art. 37 Civil Procedure Code.

Question 6

According to article 267 TFEU, the CJEU shall have jurisdiction to give preliminary rulings
concerning: (a) the interpretation of the Treaties; (b) the validity and interpretation of acts
of the institutions, bodies, offices or agencies of the Union, Where any such question is
raised in a case pending before a court or tribunal of aMember State against whose decisions
there is no judicial remedy under national law, that court or tribunal shall bring the matter
before the Court.

The main trend regarding the compulsory character of referring to the CJEU requests
for preliminary rulings raised by a national court acting in last instance is to comply to
the provisions of art. 267 paragraph 3 TFEU. However, we have detected exceptions to the
mentioned trend in some judgments of the national courts. For example, in a civil decision
of the Tribunal of Sălaj13, the court, acting in last instance, rejected the request for a
preliminary ruling of the CJEU, made by the appellant in a contestation against forced
execution of a judgment. The court has asserted that the preliminary question to be asked
had no relevance to the judicial reasoning necessary to reach a conclusion in the case. It
is true, however, to say that in this particular case, the national legal provision could not,

12 Case no. 17411/302/2015, First Instance Court of District 5 Bucharest. The association “Accept” was
admitted by the court in the proceedings regarding the right of residence of a third country national in
Romania, founded on the same-sex marriage with a Romanian citizen. In the framework of this case, the
court referred the matter to the Constitutional Court for a ruling on a plea of unconstitutionality. The
Constitutional Court then decided to stay the proceedings and to refer the questions to the CJEU for a
preliminary ruling, that came by Judgment (Grand Chamber), Coman, Hamilton et al., EU:C:2018:385.

13 Tribunal of Sălaj, Civil Judgment no. 934/2018 from 11 October 2018, RO: TBSLJ:2018:002.000934.
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by any means, be interpreted in the manner expected by the appellant. This situation
complies with the test established by the CJEU in the Cilfit case.14

Question 7

An important principle of EU law is the liability of the Member States for damage caused
by non-compliance with EU law, known as the Francovich principle.

The essentialmeaning of the principle is that the procedure for claiming damages from
the Member State before national courts must comply with the principle of equivalence
(similar procedure with others provided by the national law for recovery of damages) and
effectiveness (the capacity of the procedure to secure that EU law is respected). Apart of
these considerations, Member States are free to regulate the procedure that ensures the
enforcement of the Francovich principle.

In this context, a judgement of First Instance Court District 5 Bucharest decided that
the liability of the state could not be attracted by a breach of EU law when that breach
represents a possible misinterpretation of EU law by a court.15

We may analyse the decision from the intersectional perspective of the Francovich
principle, the supremacy of EU law and judicial independence. Romanian civil law provides
for a generally similar procedure in the case of the valuing of the Francovich principle as
in any other cases of damages recovery application. There are still some differences
concerning situationswhere some state agents caused damages by intent or gross negligence.
However, any fault of a judge in the interpretation of the law, generally, could hardly be
seen as a ground for his/her liability. This absence of professional liability of the judge
should also be interpreted as a trait of the judicial independence and covered also by risk
of activity considerations. But all arguments in favour of a lack of personal liability are not
valid for an eventual complete absolution of liability of the state, viewed through the
Francovich caselaw.

14 Court of Justice 29 February 1984, Cilfit, EU:C:1982:335.
15 First Instance Court District 5 Bucharest, Civil Decision no. 2947 from 20.04.2017.
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Slovakia

Lucia Mokrá, Michael Siman and Valéria Miháliková*

Question 1

In the Slovak Republic, there is minimum information on cases, in which the courts of
general jurisdiction use the general principles of Union law or the Charter of Fundamental
Rights in their decision-making. The same is true for the higher courts, the SupremeCourt
of the Slovak Republic and the Constitutional Court of the Slovak Republic. Even though,
we can illustrate some cases or examples in which the Constitutional Court of the Slovak
Republic relied on EU law, the Constitutional Court still follows the approach using
arguments like: “EU directives are not constitutionally relevant source of law”.1

The general principles of Union law and the Charter of Fundamental Rights are more
visible in individual complaints, particularly when concerning the limitation of human
rights and fundamental freedoms. However, in the beginning, the Slovak courts did not
properly apply the general principles of Union law.2 Later its proper application has not
required any additional preliminary references to the Court of Justice of the European
Union (hereafter “CJEU”) focused on application of the general principles of Union law.3

The current trend is to involve the general principles in the reasoning of findings,
decisions and rulings. However, there are still only a few judgments in which the Slovak
courts are dealing with the EU law.

* Lucia Mokrá, PhD, assoc. prof. JUDr. PhDr., Slovak Association of European Law/Comenius University
in Bratislava, prepared within the project APVV-16-0540; Ing. Michael Siman, DEA, PhD, prof. JUDr.
PhDr.., Slovak Association of European Law/PanEuropean University; Valéria Miháliková, JUDr. Valéria
Miháliková, Pavol Jozef Šafárik University of Košice, Faculty of Law, Institute of International Law and
European Law.

1 Decision of the Constitutional Court of the Slovak Republic of 11 January 2017, file ref. No. I. ÚS 14/2017.
2 See decisions of the CJEU in preliminary reference proceedings: C-302/06, Kovalsky. ECLI:EU:C:2007:64,

C-456/07, Mihal, ECLI:EU:C:2008:293.
3 See e.g. decision of the SupremeCourt of the SR 10Sži/7/2016 of 23August 2017, as to the right to information

or 1Szak/3/2018 on administrative review in application for asylum.
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Question 2

With regard to the Slovak higher courts, neither the Constitutional Court of the Slovak
Republic4 nor the Supreme Court of the Slovak Republic5 have explicitly discussed the
CJEU’s approach to balancing the principle of supremacy and other competing principles
of Union law.

However, the Constitutional Court of the Slovak Republic has addressed the issue of
the relationship between Union law and domestic constitutional principles and norms.
The Constitutional Court has been consistently emphasizing that Union law has primacy
over the laws of the Slovak Republic6 and has pointed out the obligation of the national
courts to follow the Simmenthal doctrine.7 It has, however, not explicitly addressed the
issue of the potential primacy of EU law over constitutional laws or the Constitution of
the Slovak Republic itself, nor has it addressed the issues pointed out in Question 2.
Nevertheless, some remarks, although hypothetical, could be proposed in relation to the
Constitutional Court’s response with regard to the primacy or the supremacy of Union
law over Slovak constitutional law.

In its finding of 30 January 2019,8 the Constitutional Court struck down the
constitutional law for its inconsistency with the material core of the Constitution. The
above-mentioned finding of the Constitutional Court has been the object of an academic
as well as a public debate, since the Constitutional Court has no explicit competence to
decide on the compatibility of constitutional laws with the Constitution. Furthermore, the
constitutional law at issue has amended the Constitution itself, the result being that the
Constitutional Court has decided on the incompatibility of provisions of the Constitution

4 TheConstitutional Court of the Slovak Republic is an independent judicial body chargedwith the protection
of constitutionality. It decides, inter alia, on the compatibility of laws with the Constitution, constitutional
laws and international treaties to which a consent was given by the National Council of the Slovak Republic
and which were ratified and promulgated in a manner laid down by law.

5 The Supreme Court of the Slovak Republic acts and rules on ordinary remedies against regional court and
Special Criminal Court decisions where the law so provides. The Supreme Court of the Slovak Republic
also acts and rules on extraordinary remedies against district court, regional court, Special Criminal Court
and SupremeCourt decisions where the law so provides. The SupremeCourt of the Slovak Republic resolves
conflicts of jurisdiction in rem between courts and bodies of public administration. The Supreme Court
also promotes the uniform interpretation and consistent application of laws and other legislation of general
application by way of its own decision-making, adopting opinions aimed at unifying the interpretation of
laws and other legislation of general application and publishing final court decisions of primary importance
in the ‘collection of opinions of the Supreme Court and decisions of the courts of the Slovak Republic’. For
further clarification of the Slovak judicial system see https://e-justice.europa.eu/content_ordinary_courts-
18-sk-maximizeMS-en.do?member=1.

6 Finding of the Constitutional Court of the Slovak Republic of 26 January 2011, Pl. ÚS 3/09, p. 77 – 78. As
regards the Supreme Court of the Slovak Republic, see, for example, ruling of the Supreme Court of the
Slovak Republic of 20 January 2015, 4 Cdo 227/2014.

7 Finding of the Constitutional Court of the Slovak Republic of 26 January 2011, Pl. ÚS 3/09, p. 79.
8 Finding of the Constitutional Court of the Slovak Republic of 30 January 2019, Pl. ÚS 21/2014.
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with its material core. Regardless of the possible consequences for the Slovak legal order,
the above-mentioned decision might give some indications of a possible outcome, should
a conflict between Union law and Slovak constitutional law arise. The key element of this
particular decision of the Constitutional Court was the so-calledmaterial core of the Slovak
constitution. Although the Constitutional Court has indirectly addressed this issue several
times already,9 taking into account the circumstances of the decision in question as well
as its consequences, it might be presupposed that, should a conflict between Union law
and the constitutional principles inherent to the material core of the Constitution arise,
the Constitutional Court would – depending on the circumstances of the case – raise the
issue of the limits to the supremacy of Union law, their roots being in the “untouchable”
material core of the Constitution.

Question 3

Similarly, as stated above, the higher courts have not addressed the issue mentioned in
Question 3 directly. The issue of the unconstitutionality of the Act on the European Arrest
Warrant10 has been raised before the Constitutional Court of the Slovak Republic.11 It has,
however, dismissed the petition on the grounds that the District Court was not entitled to
lodge a petition in the case at issue.

As regards a potential reaction of the Constitutional Court in relation to the issues
mentioned in Question 3, we refer to the answer to Question 2.

Question 4

The Constitution of the Slovak Republic and also the Bill of Rights declare two basic
principles of judicial power in the Slovak Republic – independence and impartiality. The
principle of judicial independencemeans that no other public bodies have the competence

9 See in this regard, for example finding of the Constitutional Court of the Slovak Republic of 24 May 1995,
Pl. ÚS 16/95, finding of the Slovak Constitutional Court of 4 December 2007, Pl. ÚS 12/01, finding of the
Constitutional Court of the Slovak Republic of 7 February 2012, IV. ÚS 294/2012 and finding of the Con-
stitutional Court of the Slovak Republic of 28 October 2014, Pl. ÚS 24/2014.

10 Act No. 403/2004 on the European Arrest Warrant and Amending and Supplementing Certain Acts as
Amended.

11 See the ruling of the Constitutional Court of the Slovak Republic of 11 July 2012, Pl. ÚS 12/2012. TheDistrict
Court of Bratislava I had raised the issue of constitutionality of the provision of the above-mentioned Act
stating that it is possible to surrender a citizen of the Slovak Republic to another Member State. According
to the District Court, the above-mentioned provision was incompatible with article 23 (4) of the Slovak
Constitution stating that a citizen may not be forced to leave the homeland and may not be deported.
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to issue orders influencing the decision-making power of courts and judges. Independence
is crucial for the judiciary and for judges. The purpose of the courts’ independence is to
guarantee them such a position, which is relevant to rule of law, particularly in relation to
other state bodies (in horizontal level) as well as in relation to other subjects under its
jurisdiction. In general, we may define judicial independence as ‘decision-making without
any legal or factual influences on the exercise of these competences’, as well as ‘the exclusion
of subordination to any other subject’. Judicial independence is linked to the fulfilment of
obligations stated in the Constitution. In this context, judicial independence is not absolute
but is attached to the effectivity of the judiciary. It is not a privilege of the judicial power,
but a necessary precondition for an impartial and fair judicial decision. This is confirmed
by article 141, para 1, of the Constitution of the Slovak Republic, which states that “[t]he
judiciary in the SlovakRepublic shall be administered by independent and impartial courts”
and by article 144, para 1, of the Constitution: “Judges, in the performance of their function,
shall be independent and, in decision making shall be bound by the Constitution, by
constitutional law, by international treaties pursuant to article 7, paras. 2 and 5, and by
law“. The judicial independence has to be maintained every time the courts are deciding,
as confirmed by the Constitutional Court of the Slovak Republic.12

The Constitutional Court of the Slovak Republic deals with the independence of the
judicial power in several judgments, with common purpose to conclude, that judicial
independence cannot exist without independent judges:

“Judicial independence is a term with two meanings: independence of the courts
(institutional independence) and independence of judges (individual
independence). These are not the same things. Legal guarantees of institutional
independence should be in fair balance with public interest in impartial
decision-making by judges and courts, conform to the legal order and in respect
with rights of the case’s parties. The constitutional principle of the judicial and
judges’ independence cannot be divided, as the independence of the judiciary is
a fundamental requirement of the judges’ independence.”13

Independence of the judge has to be seen as the independence from other parts of the
political system as well as the independence within the judicial power. It is also
independence from public opinion or media. Only such complex understanding of the
independence may be understood as the conditio sine qua non for the independence of the
judicial power, which cannot be threaten by anyone.

12 Finding of the Constitutional Court of the Slovak Republic of 7 July 1999, file ref. No. PL. ÚS 52/99.
13 Finding of the Constitutional Court of the Slovak Republic, file ref. Nos. PL. ÚS 17/08 of 20 May 2009, PL.

ÚS 52/99 of 7 July 1999.
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As interpreted by the Supreme Court of the Slovak Republic:

“independence, impartiality and professional qualification of judges are conditions
of quality of decision-making, and together with the principle of legal certainty
are important for the achievement of justice. Independence and impartiality are
closely connected and are often overlapping, it is difficult to make a distinction
between them. Impartiality is defined as the absence of prejudice or bias and as
such is considered a broader term than independence. Judges’ impartiality has
to be the substance of their function, while the independence has to enable it.
The judicial independence has to be understood as the independence and
impartiality of each judge as well.”14

Objective impartiality cannot be considered restrictively in the manner, that anything
which may somehow lead to any doubts on a judge’s impartiality, is automatically applied
to their position.

“There had to be considered also the fact, that social relations are relations of
mutual effect, establishing contact and interaction between society members.
According to this, the seriousness which may support doubt on a judge’s
impartiality may happen only in case, that the relation of a judge to the merit,
parties of the case or their legal representatives has such character and intensity
which is contrary to legal obligation and they cannot decide the case “sine ira et
studio”, which means independently and impartially.”15

We can conclude from the caselaw of the Constitutional Court of the Slovak Republic,
that “the subjective point of view on judicial impartiality has to be subordinated to stricter
criteria of objective impartiality. We should consider the situation, where there are real
circumstances of objective character, which may lead to legitimate doubts about a judge’s
subjective relation to the merit, a threat to the judge’s impartiality.”16

According to the above-mentioned, a very specific concern in relation to judicial
independence has been on the rise since 201617 and is very apparent since February 2019,

14 Ruling of the Supreme Court of the Slovak Republic of 23 May 2012, file ref. No. 1 Nc 30/2012.
15 Finding of the Constitutional Court of the Slovak Republic of 16 October 2008, file ref. No. I. ÚS 332/08.
16 See: B. Fridrich, ‘De lege ferenda návrhy pre zlepšenie organizovania a fungovania Ústavného súdu Slovenskej

republiky’, Ústavné súdnictvo v Slovenskej republike: výzvy v novom volebnom období, Bratislava, Liga
proti bezpráviu, 2016, pp. 6-47. B. Fridrich, ‘Optimalizácia fungovania a organizácie Ústavného súdu
Slovenskej republiky’, Notitiae Novae Facultatis Iuridicae Universitatis Matthiae Belii Neosolii, Banská
Bystrica, Vydavateľstvo Univerzity Mateja Bela Belianum, 2017, pp. 14-24.

17 For details see Declaration of Venice Committee of 106th meeting on 11-12 March 2016. Online: https://
w w w . u s t a v n y s u d . s k / d o c u m e n t s / 1 0 1 8 2 / 0 / D e k l a r á c i a + B e n á t s k e j + k o m i s i e +
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when 9 out of 13 seats at the Constitutional Court of the Slovak Republic remained vacant.
“The Constitutional Court of the Slovak Republic is the guarantee of constitutionality and
the supervisor of the conformity of national legislationwith international law andEuropean
law obligations.”18 In this manner, the political obstacles, when the parliament was not
able to elect enough candidates for judges of the Constitutional Court (double the number
of vacancies) by the required majority, led to the so-called constitutional crisis. When the
Constitutional Court is not fully occupied, there is reasonable doubt about impossibility
to use proceedings on conformity as stated in article 125a of the Constitution of the Slovak
Republic.19

Question 5

The principle of effective judicial protection is a general principle of Union law, which
results from the constitutional traditions of the Member States and is enshrined in articles
6 and 13 of the EuropeanConvention for the Protection ofHumanRights and Fundamental
Freedoms and in article 47 of the Charter of Fundamental Rights of the EuropeanUnion.20

The fact that legal persons can claim judicial protection of Union rights through national
proceedings constitutes the very basis of the Union judicial system.

As regards effective judicial protection, the Constitutional Court of the Slovak Republic
referred to the above CJEU caselaw in numerous decisions, for example in relation to the
access to justice under article 9, para 3 of the Aarhus Convention.21 In the cited decisions,
theConstitutional Court annulled numerous decisions of the SupremeCourt of the Slovak
Republic inwhich the SupremeCourtwrongly confirmed the legal opinion of administrative
authorities that civic associations are not parties to environmental administrative
proceedings.

o+neprimeraných+zásahoch+do+činnosti+ústavných+súdov+v+jej+členských+štátoch.pdf/9c17b03a-
6626-4639-8533-9446e77f887a.

18 As to the conformity of the treaty practice of the EU and constitutional practice in Slovakia, see in detail:
P. Lysina, ‘PohľadÚstavy SR na zmluvnú prax EÚ’, Constitutional framework for entering into international
treaties. Bratislava: Faculty of Law, 2018, p. 37.

19 As to the competence of the Constitutional Court of the Slovak Republic, see in detail: B. Fridrich, ‘Súdna
moc, Ústavný systém členského štátu v EÚ: Slovenská republika, Bratislava, Vydavateľstvo Univerzity
Komenského, 2018, p. 164.

20 Judgments of the Court of Justice of 15 April 2008, Impact, C-268/06, ECLI:EU:C:2008:223, paragraph 43;
of 13 March 2007,Unibet, C-432/05, ECLI:EU:C:2007:163, paragraph 37; of 15 May 1986, Johnston, 222/84,
ECLI:EU:C:1986:206, paragraph 18; of 27 November 2001, Commission/Austria, C-424/99,
ECLI:EU:C:2001:642, paragraph 45.

21 See, e.g. findings of the Constitutional Court of the Slovak Republic of 12 April 2012, IV. ÚS 95/2010-80
and IV. ÚS 118/2010-94.
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In this context, the Constitutional Court referred to the relevant caselaw of the Court
of Justice, including the preliminary ruling related to the effects of article 3 of Aarhus
Convention, issued at the request of the Supreme Court of the Slovak Republic.22

Question 6

According to the Constitutional Court of the Slovak Republic, a failure to comply with an
obligation to refer a preliminary question to the Court of Justice of the European Union
pursuant to article 267(3) of the Treaty on the Functioning of the European Union might
constitute a breach of the fundamental right to judicial protection enshrined in article
46(1) and (4) as well as the fundamental right to a lawful judge enshrined in article 48(1)
of the Constitution.23 However, such a breach may occur only in a situation where there
is no judicial remedy against the decision of a court. Furthermore, alongside the exceptions
to the obligation to refer the question for a preliminary ruling to the Court of Justice of
the European Union provided for by its case-law,24 the Constitutional Court of the Slovak
Republic points out that “not every failure to refer a preliminary question to the Court of
Justice constitutes a breach of the fundamental right to judicial protection according to
article 46(1) of the Constitution as well as the article 6(1) of the Convention for the
Protection on Human Rights and Fundamental Freedoms.”25 Only “fundamental and
qualified error in decisionwhether to refer or not a preliminary reference, based on arbitrary
or prima facie entirely incorrect refusal to refer a preliminary reference in a situation, in
which a court itself had doubts about the interpretation of EU law, constitutes a breach of
the fundamental right to judicial protection or right to a fair trial. Such refusal may have
the consequence as an arbitrary denial of the CJEU’s competence.”26 Moreover, “for such
breach to take place, it is not decisive whether a party to the proceedings did or did not
ask the court to request a preliminary ruling from the Court of Justice.”27

22 CJEU 8 March 2011, Leso-ochranárske zoskupenie VLK, C-240/09, ECLI:EU:C:2011:125.
23 According to article 46 (1) of the Constitution, „[e]veryone may claim his or her right by procedures laid

down by a law at an independent and impartial court or, in cases provided by a law, at other public
authority of the Slovak Republic.“ According to the article 46 (4), „[c]onditions and details concerning
judicial and other legal protection shall be laid down by law.“ According to its article 48 (1), [n]o one shall
be withdrawn from his or her lawful judge. The jurisdiction of the court shall be laid down by a law.“

24 Namely the acte clair and acte éclairé doctrine as well as the requirement of the relevance of the CJEU’s
ruling for the case at issue.

25 According to the caselaw of the Slovak Constitutional Court, there is no fundamental difference between
article 46 (1) of the Constitution of the Slovak Republic and article 6 (1) of the Convention for the Protection
onHumanRights and Fundamental Freedoms. See in this regard, for example, finding of the Constitutional
Court of 15 October 1998, II. ÚS 71/97.

26 See, in this regard, finding of the Constitutional Court of the Slovak Republic of 18 April 2012, II. ÚS
140/2010-50.

27 Ibid.
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The Constitutional Court of the Slovak Republic also emphasizes that “the failure to
comply with the duty to refer a preliminary question might give rise to state liability for
breaches of Union law by the national courts’ decisions.”28

Generally, the courts of last instance in the Slovak legal order are the Supreme Court
of the Slovak Republic and the Constitutional Court of the Slovak Republic. It should be
pointed out that the Constitutional Court has identified itself as a court which may be
obliged to refer a preliminary question.29

Question 7

In this regard, reference may be made to the caselaw of the Constitutional Court of the
Slovak Republic, cited above inQuestion 4, in which the legal significance of the judgments
of theCourt of Justice is expressly emphasised, stating inter alia that “although the judgment
on interpretation delivered within the preliminary ruling procedure is intended to resolve
legal questions and is therefore binding for the national court referring to the Court of
Justice in terms of the interpretation of the EU law (judgment of 3 February 1977,
Benedetti/Munari, 52/76, ECR 163)”, it “does not mean, a contrario, that the judgment on
interpretation is not binding for other courts”. Hence, the Constitutional Court rejected
the Supreme Court’s view, according to which the above cited judgment of the Court of
Justice has only effects ex nunc.

28 See ruling of the Constitutional Court of the Slovak Republic of 28 July 2009, III. ÚS 207/09-31.
29 And it has done so for the first time in January 2019. See, in this regard, ruling of the Constitutional Court

of the Slovak Republic of 23 January 2019, Pl. ÚS 5/2018-52.
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Slovenia

Verica Trstenjak and Petra Weingerl*

Question 1

Slovenia celebrated the 15th anniversary of EU membership in 2019. The application of
EU law represents a major challenge for national judges since EU law is a transnational
legal order sui generis and its rules prevail in case of conflict with national rules in
accordance with the principle of supremacy of EU law. The application of EU law in the
field of private law1 is particularly challenging, as private law has been traditionally
understood as a “special” branch of law, which has been allegedly only to a lesser extent
exposed to the influence of European integration. As Daniela Caruso emphasized more
than twenty years ago,Member States are striving tomaintain civil judicial decision-making
within their control and to protect the full and autonomous structure of their civil codes
against the disturbing influence of European integration.2 However, the process of the
Europeanisation of private law has brought many novel elements to the Slovene legal
system that challenge the interpretation of traditional legal concepts. Examples of such
novelties are fundamental rights discourse and deliberation on policy choices made which
have not been characteristic for the Slovene judiciary. Largely, this discourse deals with
the impact of EU law on horizontal relationships. However, fundamental rights are still
often perceived as a matter of public law. This is reflected in a small number of references
to the Constitution3 in the civil law cases, although article 15 of the Constitution, governing
exercise and limitation of rights, provides that human rights and fundamental freedoms
shall be exercised directly on the basis of the Constitution. Moreover, the fifth paragraph
of article 15, containing the so-called maximisation clause as regards to international

* Verica Trstenjak is a formerAdvocateGeneral at theCJEU, Professor for European Law at the SFUUniversity
Vienna and the University of Ljubljana MJur, DPhil (Oxon). Petra Weingerl is Assistant Professor at the
University of Maribor.

1 As Advocate General (hereafter “AG”) Trstenjak claimed in Case C-645/11, Land Berlin v Ellen Mirjam
Sapir andOthers, ECLI:EU:C:2012:757, para. 43, “[i]t should be borne in mind that, because of the different
organisational forms and the large number of the Member States’ national legal orders, in so far as the dis-
tinction between private law and public law is concerned, it is increasingly difficult to identify general legal
principles for all Member States.”

2 D. Caruso, ‘The Missing View of the Cathedral: The Private Law Paradigm of European Legal Integration’,
European Law Journal, Vol. 1, No. 3, 1997, p. 3.

3 TheConstitution of the Republic of Slovenia was adopted by theNational Assembly in 1991, upon declaring
independence from Yugoslavia.
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human rights, reads that no human right or fundamental freedom regulated by legal acts
in force in Slovenia may be restricted on the grounds that the Constitution does not
recognise that right or freedom or recognises it to a lesser extent. Thus, the constitutional
protection is granted also to fundamental rights governed by international treaties.

The traditional perception that fundamental rights are a matter of public law is seen
also as regards the application of the Charter of Fundamental Rights of the EU (hereafter
“Charter”)4 in disputes between private parties. Although the Charter has been legally
binding on the Member States for the entire decade, its application in the Slovene caselaw
remains scarce.5 It has found its way into the reasoning in judicial decisions of the
Administrative Court and of the Supreme Court’s cases dealing with the administrative
matters, mainly in cases in the area of asylum and immigration. However, an empirical
analysis of the caselaw of the civil and criminal courts shows that other courts apply the
Charter only sporadically and that they rarely engage substantially with parties’ claims
referring to the Charter.6

So far, there is no case in which the Slovenian courts would enforce the Charter in such
a way as to impose obligations directly upon private parties. In those rare civil law disputes
in which the courts engaged with the application of the Charter, they either found that a
Charter provision does not offermore extensive protection than a constitutional provision7

or the application of the Charter led to interpretation that was consistent with the previous
caselaw of the Supreme Court.8

However, this could soon change in the wake of the saga of Swiss franc loans which is
currently occupying the courtrooms in Slovenia following the Swiss franc appreciation in
2015. This saga has been a key example of a field in which the Slovene civil law judges have
started applying EU law in a more frequent and comprehensive manner, especially the
Directive 93/13 on unfair contract terms (Directive 93/13).9 Hitherto, the first constitutional

4 OJ L C 364/01, 18.12.2000.
5 In Slovenia, decisions of the courts of theAppellate Courts and of the SupremeCourt are publicly accessible

online (http://sodnapraksa.si/). Also decisions of the Constitutional Court are publicly accessible (https://
www.us-rs.si/odlocitve/vse-odlocitve/). Slovene is a language in which the suffix endings are changed to
reflect different grammatical cases. Moreover, the Charter can be referred to in different variations, either
in its full or short forms, for example “Listina Evropske unije”, “Listino Evropske unije”, “Listina EU”,
“Listino EU”, “Listine EU”. The most common reference to the Charter found in the Supreme Court’s
caselaw browser is “Listine EU” with 352 decisions of the second and third instance courts. However, if we
exclude decisions of the Administrative Court, there are only 64 cases left. Out of this 64 cases, 50 cases
were decided by the Administrative unit of the Supreme Court of the RS. Thus, the Charter is mentioned
only in 14 cases of civil and criminal courts or units of the second and third instance courts – 5 in criminal
law cases, 5 in civil law cases and 4 in commercial law cases. Even in those cases, most of the references
correspond to parties’ claims.

6 See fn 5.
7 Supreme Court, II Cp 4904/2010, 13 April 2011.
8 Supreme Court, II Ips 231/2017, 17 January 2019.
9 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, OJ L 95, 21.4.1993.
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complaint concerning this saga is pending before theConstitutional Court.Moreover, one
preliminary reference concerning Directive 93/13 has been referred to the Court of Justice
of the European Union (hereafter “CJEU”) so far (Kuhar v Addiko Bank).10

The caseKuhar v Addiko Bank concerned the effectiveness of consumer rights granted
by theDirective 93/13 in light of the Slovenian procedural rules on expedited debt-collection
procedures, i.e. proceedings for enforcement of a mortgage claim. The referring court
pointed out that under Slovenian law, in enforcement proceedings brought on the basis
of a directly enforceable notarial instrument, the competent court is faced with procedural
provisions of national law relating to the implementation of the principle of formal legality
and the legal conditions for the suspension of enforcement.11 The referring court stated
with regard to the principle of formal legality that, “according to the traditional
interpretation accepted in Slovenian law, the court may not refuse enforcement, since,
under that principle, its review is limited to verifying that the authentic instrument
constituting the loan contract of which enforcement is soughtwas drawnup in accordance
with the formal requirements laid down by the applicable legislation”.12 While the
preliminary reference did not raise any novel question that could not be answered with
the existing vast CJEU caselaw, it seems that the Appellate Court in Maribor decided to
refer the question to Luxembourg because it disagreed with the interpretation given by
“the majority of Slovenian courts” and it hoped that the CJEU provides back-up for its
interpretation of Slovenian procedural law.13

The CJEU gave its preliminary ruling in Kuhar v Addiko Bank in June 2019 and it
confirmed the Appellate Court’s concern that the current constellation of Slovene
procedural rules which do not allow for the assessment of the unfairness of contractual
terms in the enforcement phase of the proceedings does not ensure full effectiveness of
EU law.14 Accordingly, the referring court (more precisely the enforcement unit of the
Appellate Court inMaribor) is expected to apply the test of unfairness ex officio.15 It remains

10 CJEU 26 June 2019, C-407/18, Aleš Kuhar and Jožef Kuhar v Addiko Bank d.d. (Kuhar v Addiko Bank),
ECLI:EU:C:2019:537.

11 Ibid, para. 27.
12 Ibid, para. 28.
13 Ibid, paras. 29-33. See also A. van Duin, ‘When CJEU caselaw travels from Spain to Slovenia: C-407/18

Addiko Bank’, available at http://recent-ecl.blogspot.com/2019/07/when-cjeu-case-law-travels-from-
spain.html (accessed 1 August 2019).

14 C-407/18, Kuhar v Addiko Bank, para. 53 et seq.
15 On the ex officio assessment of unfairness of contractual terms, see e.g. Opinion of AG Trstenjak in Case

C-40/08, Asturcom Telecomunicaciones SL v Cristina Rodríguez Nogueira, ECLI:EU:C:2009:615. See also
V. Trstenjak and E. Beysen, ‘European consumer protection law: Curia semper dabit remedium?’ Common
Market Law Review, Vol. 48, No. 1, 2011, pp. 95–124; V. Trstenjak, ‘Procedural Aspects of European Con-
sumer Protection Law and the Case Law of the CJEU’ European Review of Private Law, Vol. 21, No. 2, 2013,
p. 451.

445

Slovenia

recent-ecl.blogspot.com/2019/07/when-cjeu-case-law-travels-from-spain.html
recent-ecl.blogspot.com/2019/07/when-cjeu-case-law-travels-from-spain.html


to be seen how general principles of EU law16 and fundamental rights of the Charter will
be applied by national courts to interpret the unfairness of contract terms in the future,
and especially how the balance between the principle of freedom of contract and the
principle of the weaker party protection will be struck in the wake of the application of
the Charter rights.

The Appellate Court in Maribor is particularly open to fundamental rights discourse
and values deliberation. Upon the submission of the preliminary reference to the CJEU
in the case Kuhar v Addiko Bank, it stayed the proceedings in another similar case and in
the order for staying the proceedings it explicitly questioned the compatibility of the
Slovene procedural rules with article 47 of the Charter (the right to effective judicial
protection) in the context of enforcement of the authentic instrument, while also referring
to article 38 of the Charter (Consumer protection) and dwelled on the place of this article
in the Charter (in the chapter Solidarity).17 The CJEU has already explicitly confirmed that
article 47 of the Charter is capable of having horizontal direct effect.18

Also the Constitutional Court has only occasionally engaged with general principles
of EU law or with the Charter. So far, the Constitutional Court has not yet dealt with a
case in which it would have to apply the Charter as a direct criterion for its assessment;
however, it has referred to it from a comparative law perspective in which it served as an
additional argument for the interpretation of constitutional provisions. Moreover, in a
few cases the Constitutional Court defined the content of constitutional provisions by
referring to the content of the Charter.19

TheConstitutional Court has emphasised several times that the fundamental principles
of EU law, which define the relationship between national and EU law, are at the same
time also internal constitutional principles that bind with the power of the Constitution.20

It also stressed that the provisions of the Charter are equally binding when the
implementation of EU law is at issue.21

16 For a thorough analysis of general principles of EU law, see e.g. Opinion of AG Trstenjak in Case C-101/08,
Audiolux SA e.a v Groupe Bruxelles Lambert SA (GBL) and Others and Bertelsmann AG and Others,
ECLI:EU:C:2009:410.

17 Appellate Court in Maribor, I Ip 561/2018, 12 September 2018. It stayed the proceedings until the CJEU
decided in the preliminary ruling procedure in the case C-407/18, Kuhar v Addiko Bank.

18 CJEU 17 April 2018, C-414/16, Vera Egenberger v Evangelisches Werk für Diakonie und Entwicklung e.V.,
ECLI:EU:C:2018:257, paras. 47-49.

19 Constitutional Court of the Republic of Slovenia, ‘National Report’ (2014) XVIthCongress of theConference
of European Constitutional Courts, available at https://www.vfgh.gv.at/cms/vfgh-kongress/downloads/
landesberichte/LB-Slovenie-EN.pdf (accessed 1 August 2019).

20 See, e.g., Constitutional Court, U-I-146/12, 17 December 2013; Constitutional Court, U-I-155/11,
18 December 2013, para. 14.

21 Constitutional Court, U-I-295/13, 19 October 2016, Abstract.
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One of the key examples in which the Constitutional Court applied both general
principles of EU law and the Charter is the case Kotnik.22 In this case, the Constitutional
Court referred its first and so far the only preliminary reference to the CJEU.23 The facts
of the case concerned measures taken by the Bank of Slovenia after the global financial
crisis to put in place exceptional measures to effect the recapitalisation, the rescue or the
winding up of five banks.24 Those measures included writing off equity capital, as well as
hybrid capital and subordinated debt. The preliminary reference dealt with the nature and
effects of soft law instruments issued by the EU Commission, in particular the
Communication from the EU Commission on the application of State aid rules to support
measures in favour of banks in the context of the financial crisis (“Banking
Communication”).25 The Constitutional Court referred to the Charter (article 17, right to
property) and general principles of EU law (the principles of legal certainty, equality, and
legitimate expectations) both in the preliminary reference and in the reasoning of its final
decision. It held that article 17 of the Charter does not offer more extensive protection as
articles 33 and 67 of the Constitution.26 Thus, it applied the Charter as a guidance to define
the content of those constitutional provisions in light of the CJEU preliminary ruling
decision in this matter.

In the wake of the European migrant crisis, Slovenia (geographically along the Balkan
migrant route) has found itself in the midst of extensive application of EU secondary
legislation in the field of asylum and migration. In this context, the frequency of the
application of the Charter has been significantly higher than in other contexts. However,
cases dealing with the international protection and family reunification concern vertical
relationships between individuals and the State authorities and generally involve challenges
to the legality or compatibility of public law acts with EU law. Thus, the application of the
Charter in this context serves as a sword used by an individual against the State, and is not
intended to impose any obligations directly upon private parties. Nevertheless, the
application of the Charter in this context shows readiness of administrative law judges to
tackle some pressing legal questions in a manner that is compatible with EU law. Since
their engagement with EU law in general and with the Charter in particular represents a
positive example, we wish to highlight one of the key examples of the use of the Charter
in the field of administrative law.

22 Constitutional Court, U-I-295/13, 19 October 2016.
23 CJEU 19 July 2016, C-526/14, Tadej Kotnik and Others v Državni zbor Republike Slovenije (Kotnik),

ECLI:EU:C:2016:570.
24 Ibid, paras. 23-26.
25 Communication from the Commission on the application of State aid rules to support measures in favour

of banks in the context of the financial crisis, OJ 2013, C 216, p. 1.
26 Constitutional Court, U-I-295/13, 19 October 2016, para. 107.
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In a case dealing with the application of Directive 2013/33 laying down standards for
the reception of applicants for international protection (ReceptionDirective)27, the Supreme
Court ruled that article 78 of the Slovenian International Protection Act28 violated article
1 (Human dignity) of the Charter, insofar as it prescribes that the rights to which a person
seeking international protection is entitled cease when the transfer decision becomes
enforceable and not with the actual transfer to another Member State.29

Concerning the approach taken by the Constitutional Court in this context, it applies
the Charter only as a guidance also in the area of asylum and migration. For example, the
Constitutional Court held that the legislature disproportionally limited the right of refugees
to respect for one’s family life as guaranteed by article 53 of the Constitution.30 It did not
refer to the Charter as a specific ground for judicial review, although it referred to articles
7 and 52 of the Charter as a guidance and tool for interpretation.

The same pattern was applied in other “public law cases” in which the Constitutional
Court referred to the Charter, e. g. in a case dealing with the right of persons with
disabilities.31 In particular, the case concerned a challenge against article 102 of the Civil
Procedure Act32, which regulates the right of participants in proceedings to use their
language at hearings and during other oral parts of the proceedings due to its inconsistency
with the Constitution as it does not regulate the right of blind persons to Braille transcripts
of court documents and the written applications of parties and other participants in
proceedings. During the assessment from the viewpoint of the constitutional prohibition
of discrimination on the basis of disability (article 14(1) of the Constitution), the
Constitutional Court also made a reference to the Charter as a guidance. The Charter does
not only emphasize the prohibition of discrimination on the basis of disability in article
21, but under article 26 also expressly recognises and guarantees to disabled persons the
respect of the right to benefit frommeasures designed to ensure their independency, social
and occupational integration and participation in the life of the community.

There are a few other examples of “public law cases” that entailed the application of
the Charter. For example, in the case U-I-92/07, the Constitutional Court reviewed the
manner of regulation of the registration and functioning of religious communities in

27 Directive 2013/33/EUof the European Parliament and of the Council of 26 June 2013 laying down standards
for the reception of applicants for international protection OJ L 180, 29.6.2013.

28 Zakon o mednarodni zaščiti (Official Gazette of the RS, no. 16/17).
29 Supreme Court, I Up 10/2018, 4 April 2018. The Constitutional Court also referred to human dignity pro-

tected by article 1 of the Charter in the constitutional review of a provision of the municipal ordinance
which determined that the name of a new street in Ljubljana would be “Tito Street”. However, the Consti-
tutional Court referred to the Charter only as a guidance. Constitutional Court, U-I-109/10, 26 September
2011.

30 Constitutional Court U-I-309/13, 10 May 2012; see also Constitutional Court, UP-690/10, 14 Januar 2015;
Constitutional Court, UP-748-16, 25 April 2018 (best interest of the child).

31 Constitutional Court, U-I-146/07, 13 November 2008.
32 Zakon o pravdnem postopku (Official Gazette of the RS, no. 73/07 et seq.).
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Slovenia.33 To this end, it considered article 10 of theCharter, which guarantees the freedom
of thought, conscience and religion, to define the content of the relevant constitutional
right.34

The Constitutional Court dealt with the question of the constitutionality of certain
articles of the Electronic Communications Act,35 and consequently of the compatibility of
the Data Retention Directive36 with Articles 7 and 8 of the Charter, when the case Digital
Rights Irelandwas pending before the CJEU.37 To this end, the Constitutional Court stayed
the proceedings until the CJEU adopted a decision in that case.38 The CJEU declared the
Data Retention Directive invalid due to its incompatibility with Articles 7 and 8 of the
Charter. Consequently, the Constitutional Court annulled the relevant provisions of the
domestic legislation “to prevent further disproportionate interferences with the right to
the protection of personal data determined by the first paragraph of Article 38 of the
Constitution”, but did not refer specifically to the Charter as the ground for its annulment.

Against this background, it can be concluded that there are no cases in which either
the application of the Charter or of the general principles of Union law would directly
impose obligations on private parties yet.

Question 2

The Constitutional Court has repeatedly held that fundamental principles of EU law, as
laid down in theTreaties or developed by the caselaw of theCJEU, are internal constitutional
principles that bind with the power of the Constitution.39 It also stressed that courts must
apply EU law of their own motion, as it follows from the caselaw of the CJEU.40 However,
the Constitutional Court has left open the question whether the principle of supremacy
in the Slovenian legal order entails unconditional supremacy of EU law. It held that it is

33 Constitutional Court, U-I-92/07, 15 April 2010.
34 Ibid, para. 78.
35 Zakon o elektronskih komunikacijah (Official Gazette of the RS, no. 109/12).
36 Directive 95/46/EC of the European Parliament and of the Council of 24 October 1995 on the protection

of individuals with regard to the processing of personal data and on the free movement of such data, OJ
1995 L 281, p. 31.

37 CJEU 8April 2014, C-293/12,Digital Rights Ireland Ltd vMinister for Communications,Marine andNatural
Resources and Others and Kärntner Landesregierung and Others, ECLI:EU:C:2014:238.

38 Constitutional Court, U-I-65/13, 26 September 2013. The Constitutional Court held: “As the substance of
the alleged unconstitutionality matches the reasons due to which the proceedings on the validity of the
Data Retention Directive are already pending, the Constitutional Court does not have to submit a request
for a preliminary ruling to the Court of Justice of the European Union. The Constitutional Court cannot
adopt a decision on thematter at issue until the Court of Justice of the EuropeanUnion, which has exclusive
competence to assess the validity of the above-mentioned Directive, decides on its validity.”

39 Constitutional Court, U-I-155/11, 18 December 2013, para. 14.
40 Constitutional Court, Up-1201/05, 6 December 2007, para. 10.
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“constitutionally important” to ensure the effectiveness of EU law due to a constitutional
legal basis for the respect of EU law in article 3a of the Constitution,

regardless whether we interpret this provision of the Constitution and EU
law/…/ to entail that due to the principle of the supremacy of EU law such law
unconditionally prevails over the provisions of the Constitution, or in amanner
such that in certain exceptional cases EU lawhas to giveway to theConstitution.
In the case at issue, it is namely not necessary for the Constitutional Court to
take a position on this, as the weight of the constitutional value, i.e. respect for
EU law, is enormous due to the fact that the third paragraph of Article 3a of
the Constitution is expressly binding with regard to the above.41

The Constitutional Court held that the principle of supremacy of Union law is the most
important fundamental principle of the EU.42 There are no instances in which courts in
Sloveniawould expressly reject the principle of supremacy ofUnion lawbased on alternative
domestic constitutional principle or standard of judicial review in matters in which the
competences have been conferred upon the EU. Still, there are a few notable examples that
show how courts often pay lip service or merely rhetorical loyalty to the principle of
supremacy. This is reflected in cases in which the judiciary applies national legislation
implementing EU law with no consideration of primary and secondary Union law or the
caselaw of the CJEU. While such instances are deemed to be frequent, they often remain
unnoticed. However, some cases reach higher instance courts precisely due to the
non-application of EU law and they can serve as an illustration of such judicial defiance.

A frequently cited example is the application of the principles established by the CJEU
in the case of Leitner43 on the interpretation of “damage” found in Article 5 of the Directive
90/314 on package travel, package holidays and package tours.44 In Leitner, the CJEU
interpreted the forms of recognized non-material damage. It ruled that all consumers in
the EU are entitled to compensation for non-material damage for the loss of enjoyment
of the holiday, regardless of whether this form of non-material damage is recognized by
their national civil liability rules. Despite the clear case-law of the CJEU, the Slovenian
courts needed some time to internalise this change, since this formof non-material damages

41 Constitutional Court, U-II-1/12, U-II-2/12, 17 December 2012, para. 53. References omitted. See also M.
Avbelj et al, Komentar Ustave Republike Slovenije, Nova Gorica, Evropska pravna fakulteta, 2019, pp. 69-
70.

42 Constitutional Court, U-I-295/13, 19 October 2016, para. 61.
43 CJEU12March 2002,C-168/00, Simone Leitner v TUIDeutschlandGmbHandCo.KG., ECLI:EU:C:2002:163.
44 Council Directive 90/314/EEC of 13 June 1990 on package travel, package holidays and package tours OJ

L 158, 23.6.1990. This Directive was replaced in 2015 by Directive 2015/2302 on package travel and linked
travel arrangements, amending Regulation (EC) No 2006/2004 and Directive 2011/83/EU of the European
Parliament and of the Council and repealing Council Directive 90/314/EEC, OJ L 326, 11.12.2015.

450

Verica Trstenjak and Petra Weingerl



has not been explicitly provided for by the Slovenian Code of Obligations (the principle
of numerus clausus).45 Thus, the national courts awarded compensation for non-material
damage in relation to tourist travel only if it was manifested in one of the forms stipulated
by the Code of Obligations, despite the express reference of the applicants to the case law
of the CJEU. For instance, the Appellate Court in Maribor engaged with the Leitner case
in its reasoning, but concluded that the principle of numerus clausus found in the Code
of Obligations prevails over the interpretation of the CJEU. National courts began to
consider the case-law of the CJEU regarding the interpretation of “damage” in the context
of package travel only after the Supreme Court of the Republic of Slovenia explicitly
confirmed such an obligation of lower courts.46

Although the case of Leitner has been extensively discussed in the legal scholarship
and in different legal symposia, it is far from an isolated instance of the exercise of judicial
restraint in applying EU law. The caselaw analysis shows that courts seldom rely on the
CJEU’s interpretation of autonomous EU legal concepts implemented into the national
legal system. Just recently, a first instance court did not apply the Consumer Protection
Act47 provisions implementing Directive 93/13 to a contract on brokerage and account
management of financial instruments, although it was concluded between a consumer
(natural person acting for purposes which are outside his trade, business or profession)48

and a bank.49 The first instance court applied general law of obligations found in the Code
of Obligations to adjudicate the case and failed to apply the notion of “consumer” despite
the applicant’s express reference to the applicability of the Consumer Protection Act
provisions.50 The Appellate Court referred to the CJEU case Faber to emphasise that the
first instance court was obliged to investigate of its own motion whether, in relation to a
contract, the purchaser is a consumer.51 However, even the Appellate Court refrained from
interpreting the applicable legislation with reference to EU law. When applying the
Consumer Protection Act to assess unfairness of a contractual term, it did not refer either
to the Directive 93/13 or to the caselaw of the CJEU to interpret the relevant national
provisions implementing the Directive 93/13.

45 Obligacijski zakonik (Official Gazette of the RS, no. 97/07 et seq.).
46 SupremeCourt, II Ips 160/2013, 23April 2013. At issuewas the questionwhether a consumerwho concluded

a contract on package travel, package holidays or package tours with a tour organiser is entitled to compen-
sation for non-material damage for the loss of enjoyment of the holiday or vacation resulting from the
failure to perform or improper performance of the contract.

47 Zakon o varstvu potrošnikov (Official Gazette of the RS, no. 98/04).
48 E.g. Article 2 of the Directive 93/13, article 2(1) of the Directive 2011/83 on consumer rights on consumer

rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and
of the Council and repealing Council Directive 85/577/EEC and Directive 97/7/EC of the European Parlia-
ment and of the Council Text with EEA relevance, OJ L 304, 22.11.2011.

49 Appellate Court in Ljubljana, II Cp 228/2019, 12 June 2019.
50 Ibid, para. 9.
51 Ibid, fn. 1; CJEU 4 June 2015, C-497/13, Froukje Faber v Autobedrijf Hazet Ochten BV, ECLI:EU:C:2015:357.
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It has been believed that one of the main shortcomings of the enforcement of EU law
by courts in Slovenia is the legal practitioners’ unfamiliarity with EU law and especially
with the application of fundamental principles of EU law in practice.52 Especially striking
is their unfamiliarity with the Consumer Protection Act, its role in the legal framework
and its content.53 This is far from surprising in light of the fact that theConsumer Protection
Act, which is mainly transposing EU consumer acquis, is not included in the list of sources
and literature for the state lawyers’ examination (except regarding the framework for
judicial protection). Thus, lawyers (including future judges, prosecutors, attorneys and
notary public) only need to be familiar with lex generalis, i.e. the Code of Obligations.
Effectively, lawyers learn the “wrong” law in the consumer law context.54

However, the aforementioned Swiss francs saga has been a key example of a field in
which the Slovene civil law judges have started applying EU law in a more frequent and
comprehensive manner. This trend can be illustrated with statistics. Since 2017, i.e. over
the last couple of years, the Directive 93/13 has been applied in app. 40 cases found in
publicly accessible database. Before 2017, it was applied in less than 10 cases.

The more frequent application of the Directive 93/13 is a welcoming development for
the entire legal system. In the aforementioned case Kuhar v Addiko Bank, the Appellate
Court in Maribor joined lower courts from other Member States, most notably Spain, in
the practice of referring a question for a preliminary ruling to the CJEU in the hope that
the CJEU gives a “European” interpretation that will be different from what was adopted
before domestic courts, thus helping them to resolve domestic legal issues with political
charges.55 The CJEU confirmed the Appellate Court’s position that the operation of
Slovenian procedural rules runs counter to the effectiveness of the Directive 93/13. This,
however, raises a question whether other courts failed to fulfil their obligation under the
EU Treaties in enforcement proceedings brought on the basis of a directly enforceable
notarial instrument.

Similar concern could be raised also in relation to the substance of the Directive 93/13,
in particular the application of the provisions on the assessment of the unfairness of the
main subject matter of the contract (article 4(2) Directive 93/13). There is currently a
constitutional complaint pending before the Constitutional Court dealing with a question
whether constitutional rights (e.g. equal protection of rights and the right to judicial

52 See, e. g., V. Trstenjak and P. Weingerl, ‘Enforcement and Effectiveness of Consumer Law in Slovenia’, in
H. - W. Micklitz and G. Saumier (Eds.), Enforcement and Effectiveness of Consumer Law, Cham, Springer,
2018; D. Možina, ‘Kriza slovenskega prava varstva potrošnikov’ in A. Vlahek and M. Damjan (Eds.), Pravo
in politika sodobnega varstva potrošnikov, Ljubljana, GV Založba, 2015, p. 15.

53 Ibid.
54 Ibid.
55 See, e. g., C. Mak, ‘On Beauty and Being Fair: The Interaction of National and Supranational Judiciaries in

theDevelopment of a European Law onRemedies’Centre for the Study of EuropeanContract LawWorking
Paper, No. 7, 2014.
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protection found in Articles 22 and 23 of the Constitution) were observed in one of the
enforcement proceedings in the Swiss francs saga.

The main problem as to the application of the principle of supremacy in this saga will
be sketched. Article 4(2) of the Directive 93/13, which excludes the main subject matter
of the contract from the unfairness test if the information duty is fulfilled, has not been
transposed into the Slovenian legal order. This is compatible with article 8 of the Directive
93/13 which confers the power of derogation that enables the Member States to adopt
provisions more stringent than those of the Directive.56 Thus, the Member States can
provide higher level of protection to consumers. This view has been explicitly confirmed
by the CJEU57 and also endorsed by the EU Commission in its Report on the Application
of Directive 93/13 which was published in July 201958. Thus, it seems that in Slovenia all
contractual terms can be subject to the assessment of the unfair nature of the term. The
SupremeCourt, however, rejected this understanding. It ruled that themain subjectmatter
is excluded from the unfairness review, unless the term is notwritten in plain and intelligible
language.59 Methodologically, in the absence of express implementation of article 4(2) by
the Consumer Protection Act, the Supreme Court referred to the duty of consistent or
loyal interpretation to fill the apparent “gap” concerning the main subject matter of the
contract.60 This seems to be at odds with the understanding that where Directives are
correctly implemented (even if thatmeans that a certain provision containing an exception
is not implemented), individual rights flow from the national implementing provisions
and not from the Directives themselves.61 In any event, the CJEU held that exception in
article 4(2) must be interpreted strictly.62

The Supreme Court based its reasoning on the principle of freedom of contract which,
in its view, justified the application of the principles laid down in Article 4(2) of the
Directive and in the caselaw of the CJEU.63 In so doing, the Supreme Court reversed a
second instance decision, which was in favour of Swiss franc borrowers, i.e. consumers.

56 Opinion of AG Trstenjak in Case C-484/08, Caja de Ahorros y Monte de Piedad de Madrid v Asociación de
Usuarios de Servicios Bancarios (Ausbanc) (Caja de Ahorros), ECLI:EU:C:2009:682, para. 51.

57 C-484/08, Caja de Ahorros, paras. 41-44.
58 EU Commission, Guidance on the interpretation and application of Council Directive 93/13/EEC of 5 April

1993 on unfair contract terms in consumer contracts, C (2019) 5325 final.
59 Supreme Court, II Ips 197/2018, 20 December 2018, para. 20.
60 Ibid.
61 The Supreme Court expressly applied this understanding in other contexts, e. g. I Up 290/2016, 16 October

2016, para. 10; I Up 142/2016, 8 June 2016, para. 7.
62 CJEU 30 April 2014, C-26/13, Árpád Kásler and Hajnalka Káslerné Rábai v OTP Jelzálogbank Zrt,

ECLI:EU:C:2014:282, para. 42.
63 Supreme Court, II Ips 201/2017, 7 May 2018. However, the aim of the Directive 93/13 is to substantially

restricts the principle of freedom of contract in favour of the consumer by allowing the judicial review of
unfair terms. SeeOpinion ofAGTrstenjak inCaseC-484/08,Caja deAhorros yMonte de Piedad deMadrid,
ECLI:EU:C:2009:682 (Caja de Ahorros), para. 39.
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The Supreme Court ordered a retrial in a case in which the Appellate Court sided with the
consumer’s claim that he had not been forewarned about possible appreciation of the
currency. As aforementioned, this case has been currently pending before theConstitutional
Court. It remains to be seen if (and how) the Constitutional Court will engage with the
striking of the balance between the principle of freedom of contract and the principle of
the weaker party protection in light of the objectives of the Directive 93/13.64 Interestingly,
there are currently two preliminary reference procedures pending before the CJEU in
which lower instance Spanish courts ask precisely the question relevant for Slovenia:

Under Article 4(2) of Directive 93/13, which has not been transposed into Spanish
law, is it contrary to Directive 93/13, and to Article 8 thereof, for a Spanish court
to rely upon and apply article 4(2) of that act when that provision has not been
transposed into Spanish law at the wish of the legislature, which sought a full
level of protection in relation to all the terms that a seller or supplier may insert
into a consumer contract, including those which relate to themain subject-matter
of the contract, even if those terms were drafted in plain, intelligible language.65

This could be an indication that the question whether the Supreme Court could rely on
the duty of loyal interpretation to apply an unimplemented exemption governed by the
Directive 93/13 should not be treated as acte clair.

Question 3

There are no instances in which courts in Slovenia would expressly balance the obligation
of mutual recognition of national decisions based on the premise of mutual trust between
Member States against other competing principles of Union law. Moreover, there are no
instances in which a national court would reject the principle of supremacy in this context
based on alternative domestic constitutional principle or standard of judicial review.

Question 4

There seem to be no such concerns.

64 AG Trstenjak clearly put article 4(2) at the centre of the conflict between private autonomy on the one
hand, and the protection of the weaker party - the consumer - on the other in C-484/08, Caja de Ahorros,
para. 39.

65 C-125/18, Gómez del Moral Guasch, pending. See also C-224/19, Caixabank, pending.
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Question 5

One of the key examples concerning standing for the enforcement of Union measures
before the national courts is the Constitutional Court case dealing with standing of the
Bank of Slovenia and the European Central Bank (hereafter “ECB”) to file a constitutional
complaint due to the alleged violation of ProtocolNo. 7 concerning the question of accessing
the archives of EU institutions.66 In essence, they contested a district court decision in the
context of the seizure of European Central Bank documents that prosecuting authorities
seized when carrying out investigative actions at the Bank of Slovenia.67 In 2016, in the
context of a national investigation against central bank officials unrelated to the tasks of
the ECB, the Slovenian authorities seized information at the Bank of Slovenia that included
ECB documents and IT hardware.68

The ECB claimed a violation of the rights determined by articles 22 and 23 of the
Constitution, article 6 ECHR and of article 47 of the Charter. It proposed that the
Constitutional Court referred to the CJEU a question for a preliminary ruling as to the
interpretation of Protocol No. 7 concerning the question of accessing the archives of EU
institutions. Moreover, the search of computers and data carriers that were seized allegedly
enabled interferences with the inviolability of the archives of the ECB.69

The Constitutional Court held that the question of standing to file a constitutional
complaint as a special legal remedy is a question of Slovene national law, and as such falls
within the framework of the procedural autonomy of theMember States.70 It has supported
its reasoning by extensive citation of the caselaw of the CJEU.

The Constitutional Court determined that as regards legal entities of public law, the
reasons for broadening the scope of constitutional rights are significantly weaker than as
regards legal entities of private law.71 In accordance with an established position in the
caselaw of the Constitutional Court, legal entities of public law are not holders of
constitutional rights in instanceswhen they operate as authorities in power (ex iure imperii),
i.e. as entities that as public authorities within the framework of their authoritative tasks
operate in the public interest, and pursue public goals.72 Thus, the Constitutional Court
concluded that the Bank of Slovenia and the ECB do not enjoy the rights governed by
Articles 22, 23, and 25 of the Constitution, which ensure a fair procedure, as they allege

66 Constitutional Court, U-I-157/16, Up-729/16, Up-55/17, 19 April 2018.
67 Ibid, Summary of the decision.
68 https://europa.eu/rapid/press-release_IP-19-473_en.htm.
69 Constitutional Court, U-I-157/16, Up-729/16, Up-55/17, 19 April 2018, para. 8.
70 Ibid, para. 31.
71 Ibid, para. 19.
72 Ibid, para. 20.
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violations of these rights in procedures inwhich they pursue protection of the performance
of their authoritative tasks.

TheConstitutional Court held that evenwhen applying the twin principles which limit
national procedural autonomy, principles of equal treatment and effectiveness,73 EU law
does not require that Member States in all instances ensure unlimited access to judicial
protection,74 andmoreover, it does not interferewith the organisation of judicial protection75

or require multi-instance judicial protection.76 To this end, the Constitutional Court
referred to several decisions of the CJEU. It highlighted that its decision does not entail
that in court proceedings the complainants do not have the procedural rights that
procedural laws confer on parties to proceedings. It only entails that neither of the two
complainants, given that they do not have the constitutional rights determined by articles
22, 23, and 25 of the Constitution, nor the ECB itself, given that it does not have the right
enshrined in Article 6 ECHR, have active standing to file a constitutional complaint.77

The EU Commission issued a press release in January 2019 revealing that it referred
Slovenia to the CJEU for failure to respect the protected status of ECB documents and
failure to cooperate sincerely.78 The EUCommission agrees with the ECB that the unilateral
seizure by Slovenia of ECB documents constitutes a violation of the inviolability of the
archives of the ECB, protected by Protocol 7 to the Treaty on the functioning of the
European Union (hereafter “TFEU”).79 Moreover, the EU Commission claims that the
Slovenian authorities have failed to engage in constructive discussions with the ECB on
this issue as required by the principle of sincere cooperation under Article 4(3) of the
Treaty on the European Union (hereafter “TEU”). The status (pending/withdrawn) of the
EU Commission’s action is unclear at the time of the writing of the report.

Question 6

In 15 years of the Slovenian EUmembership, the national courts have referred 27 references
for a preliminary ruling to the CJEU (until the end of 2019). A vast majority of these

73 Court of Justive 11 July 1991, C-87/90, A. Verholen and others v Sociale Verzekeringsbank Amsterdam,
ECLI:EU:C:1991:314, para. 24.

74 CJEU 21 January 1999, C-120/97, Upjohn Ltd v The Licensing Authority established by the Medicines Act
1968 and Others, ECLI:EU:C:1999:14, paras. 27.–37; CJEU 16 July 2009, C-12/08, Mono Car Styling SA, in
liquidation v Dervis Odemis and Others, ECLI:EU:C:2009:466, paras. 46.–52.

75 CJEU of 27 June 2013, C-93/12, ETAgrokonsulting-04-Velko Stoyanov v Izpalnitelen direktor naDarzhaven
fond ‘Zemedelie’, ECLI:EU:C:2013:432, paras. 34.–61.

76 CJEU of 28 July 2011, C-69/10, Brahim Samba Diouf v Ministre du Travail, de l’Emploi et de l’Immigration,
ECLI:EU:C:2011:524, para. 69.

77 Constitutional Court, U-I-157/16, Up-729/16, Up-55/17, 19 April 2018, para. 32.
78 https://europa.eu/rapid/press-release_IP-19-473_en.htm.
79 Ibid.
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references have been referred by the Supreme Court in its capacity of the last instance
court under article 267 TFEU.

One of the key examples of the SupremeCourt’s refusal to refer the preliminary reference
to the CJEU is the case Dodič. The case dealt with the interpretation of the transfers of
undertakings from the Directive 2001/23 on the safeguarding of employees’ rights in the
event of transfers of undertakings, businesses or parts of undertakings or businesses.80 In
the national proceedings, the Appellate Court decided that there was no transfer of an
undertaking within the meaning of Article 1(1) of Directive 2001/23. The Supreme Court
rejected the appeal in cassation against that judgment, while refusing to refer the preliminary
reference to Luxembourg relying on the acte éclairé doctrine.81 However, the Constitutional
Court annulled the decision of the Supreme Court because the Supreme Court did not
give reasons for not referring the question for preliminary ruling to the CJEU.82 In so
doing, the Supreme Court violated equal protection of rights and the right to judicial
protection found in Articles 22 and 23 of the Constitution. In the new proceedings before
the Supreme Court, the Supreme Court decided to stay the proceedings and to refer the
preliminary reference to the CJEU.83 Following the decision of the CJEU in the caseDodič,
the Supreme Court ruled that this time the appeal in cassation was partly allowed.84 It
extensively referred to the CJEU’s Dodič judgment and concluded that the lower courts
erred in their application of law regarding the transfer of undertakings. Thus, the eventual
Supreme Court’s preliminary reference to the CJEU led to a different outcome in the new
trial.

In the same vein, the Constitutional Court annulled a few other Supreme Court’s
decisions due to the Supreme Court’s failure to give reasons for not referring the question
for preliminary ruling to the CJEU.85 In the case Up-1056/11, the Constitutional Court
held that

in order for the Constitutional Court to be able to assess whether the individual
was ensured judicial protection before a court constituted by law and whether
the separation of jurisdiction determined by Article 267 of the TFEU was taken
into consideration, there is the necessary precondition that the court [at issue]
has adopted a sufficiently clear position with regard to the questions related to

80 Directive 2001/23 of 12 March 2001 on the approximation of the laws of the Member States relating to the
safeguarding of employees’ rights in the event of transfers of undertakings, businesses or parts of undertakings
or businesses, OJ 2001 L 82, p. 16.

81 Supreme Court, VIII Ips 7/2015, 25 May 2015.
82 Constitutional Court, Up-561/15, 16 November 2017.
83 CJEU 8 May 2019, C-194/18, Jadran Dodič v Banka Koper and Alta Invest (Dodič), ECLI:EU:C:2019:385.
84 Supreme Court, VIII Ips 342/2017, 10 September 2019.
85 See, e.g., Constitutional Court, Up-1056/11, 21November 2013 (taxation); Constitutional Court, Up-384/15-

19, 18 July 2016 (enforcement of the European Arrest Warrant).
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European Union law. This also includes reasoning explaining why, despite the
party’s motion to stay proceedings and to submit the case [to the Court of Justice
of the European Union] in conformity with Article 267 of the TFEU, the court
[at issue] decided, by taking into consideration the criteria stemming from the
caselaw of the Court of Justice of the European Union, not to proceed in such
manner.86

Some of the potential issues with the (mis)application of the acte clair doctrine in the
ongoing Swiss francs saga have been already highlighted above (Q2).

Question 7

A specific example that wewould like to share is a Constitutional Court decision concerning
free economic initiative in the performance of a public health care service.87 The
Constitutional Court considered the alleged inconsistency of article 3(2) of the Health
Care Services Act88 with the principle of the clarity and substantive precision of regulations
governed by Article 2 of the Constitution. The challenged statutory provision determined
that the providers of public health care services perform such services on a non-profit
basis. The law qualified those services as “non-commercial services of general interest”,
which is an autonomous concept of EU law. It was alleged in the constitutional complaint
that this concept introduced a high degree of legal uncertainty and indeterminacy into the
legal order, since it was allegedly unknown, incomprehensible and undefined in the
Slovenian and EU legal systems. However, the Constitutional Court established that it can
interpret article 3(2) of the Health Care Services Act on the basis of EU law, including the
caselaw89 of the CJEU that has competence to decide whether a certain activity is a
non-commercial activity of general interest. Hence, the contested provision is not
inconsistent with the principle of the clarity and substantive precision of regulations as
derived from article 2 of the Constitution.

86 Constitutional Court, Up-1056/11, 21 November 2013, para. 13.
87 Constitutional Court, U-I-194/17, 15 November 2018.
88 Zakon o zdravstveni dejavnosti (Official Gazette of the RS, no. 23/05 et seq.).
89 E.g. CJEU 16 May 2006, C-372/04, The Queen, on the application of Yvonne Watts v Bedford Primary Care

Trust and Secretary of State for Health, ECLI:EU:C:2006:325; CJEU 12 July 2001, C-157/99, B.S.M. Geraets-
Smits v Stichting Ziekenfonds VGZ and H.T.M. Peerbooms v Stichting CZ Groep Zorgverzekeringen,
ECLI:EU:C:2001:404.
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Spain

Juan Antonio Mayoral Díaz-Asensio and Mercedes Pedraz Calvo*

Introduction: Spanish courts as EU law enforcers

Since the creation of the European Union (hereafter “EU”), national courts have played
an important role in the development of the legal system of the Union. On the one hand,
the Court of Justice of the European Union (hereafter “CJEU”) has established through
its rulings themain principles anddoctrines that regulate the relationship betweenEuropean
and national legal orders. The CJEU strengthened the position of EU law thanks to the
gradual dissemination of the doctrines of, among others, supremacy and direct effect in
the national legal systems. On the other hand, by referring questions to the CJEU under
article 267 of the Treaty on the Functioning of the EU (hereafter “TFEU”), national judges
requested the assistance of the CJEU in the interpretation and development of the EU legal
system, at the same time that they were provided with new doctrines and principles that
guided the enforcement of EU law.

In this context, the CJEU has turned to national courts in the Member States as
decentralized EU courts in the process of enforcing citizens’ rights derived from EU law.
As we will see for the case of Spain, national courts, due to their closeness to the domestic
legal, social and political reality, became crucial for translating EU law into the national
legal systems. To the extent that national judges, concerned about the situation of their
citizens, use the transformative capacity of EU law for protecting them fromunfair situations
arisen during the different crises that Europe has been facing. In this regard, Spanish judges
currently approach EU law, its fundamental principles and doctrines as a supportive
mechanism for addressing some of the most important political, social and economic
challenges that the Spanish society is facing.

As a result of this vision, several interesting developments and applications of EU law
doctrines have taken place in Spain in recent times. First, by adopting the role of
‘entrepreneurs’, Spanish judges used these doctrines to support the application of EU law

* Juan Antonio Mayoral Díaz-Asensio, Associate professor and Jean Monnet Chair in EU Law and Politics
at the Centre of Excellence for the Study of International Courts (iCourts), Faculty of Law, University of
Copenhagen; Mercedes Pedraz Calvo, Senior Judge at the Audiencia Nacional (National High Court) in
Madrid andmember of the FIDEAcademicCounsel. The authors of these reports would like to acknowledge
the suggestions and comments from our colleagues Lucia López Zurita, Pola Cebulak, Aida Torres Pérez
and José María Fernández Seijo.
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or to introduce it as a novel legal argument in diverse legal fields, which were seemingly
neglected by judicial superiors or precluded of any further legal developments according
to the Spanish legal framework.1 Second, Spanish judges, by endorsing the idea of
cooperation and dialogue with the CJEU, contributed to the creation and consolidation
of the EU legal system by rising some important legal debates on these fundamental
doctrines. This has had crucial implications for howweunderstand the relationship between
the EU and the national legal orders, and the role of national courts within the EU judiciary.
To illustrate these judicial developments, wewill discuss some examples of themost relevant
national legal disputes affecting the enforcement of the principles and doctrines of direct
effect, supremacy, effective judicial protection, and preliminary references.

Questions 1 and 2

Principle of Direct Effect
As a first revealing example of the contribution of Spanish courts to the development of
direct enforcement of the Charter of Fundamental Rights (hereafter “Charter”) in relations
between individuals is theGoogle case.2 In the preliminary reference, the Spanish National
High Court (Audiencia Nacional) asked the CJEU how to strike a balance between the
protection of privacy and data protection enshrined in articles 7 and 8 of the Charter and
the freedom of expression and information from article 11. The decision of the CJEU,
which created the obligations for search engine operators to remove certain personal search
results, triggered numerous judicial procedures throughout Spain and Europe, which were
generally resolved in favour of individuals whowanted links to pageswith their information
to be deleted. Nevertheless, the Spanish courts have shown not to grant an unlimited right
to be forgotten, because of, for example, the lack of information in the request necessary
to balance the rights in conflicting rights3 or because it is understood that the linked content
still held public interest.4

Principle of Supremacy
The principle of supremacy has been the subject of some very important judicial debates,
developments and enforcements by Spanish courts. First, the SpanishConstitutional Court
has recently reaffirmed the supremacy of EU law in a ‘recurso de amparo’ (appeal for

1 J. A. Mayoral and A. Torres-Pérez, ‘On judicial mobilization: entrepreneuring for policy change at times
of crisis’, Journal of European Integration, No. 40, 2018, 719-736.

2 CJEU 13 May 2017, C-131/12, Google Spain, ECLI:EU:C:2014:317.
3 Judgment no. 5211 of the National High Court, 29 December 2014.
4 Judgment no. 2486 of the National High Court, 5 June 2015.
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constitutional protection of fundamental rights)5 in the area of EU consumer law and
mortgage contracts. The legal dispute was initiated by a bank filing a foreclosure lawsuit
against its debtors in relation to a mortgage for the acquisition of habitual residence. The
national court, a first-instance Court in Madrid, allowed the execution of the mortgage
and required the debtor to pay the bank. The debtors, based on the Banco Primus ruling6,
raised a motion of nullity of the foreclosure proceedings due to the necessity to review the
legality of ‘accelerated repayment clauses’ of the contract. The lower court declared that
motion inadmissible because the deadline to formulate opposition to the foreclosure had
passed and neglected the possibility of sending a preliminary reference to the CJEU.

In the decision on the appeal for protection, the Constitutional Court indicated how
the lower court was bound by the interpretation of Directive 93/13 in the Banco Primus
ruling. In this regard, the judge was obliged, either by request of the litigants or ex officio,
to review the fairness of the clauses based on the supremacy and direct effect of article 6.1
of the Directive within the Spanish legal order. According to the Constitutional Court, the
lower court infringed the principle of supremacy of EU law by giving an unreasonable and
arbitrary interpretation of the norms applicable to the case, affecting the right of judicial
protection of the appellant also granted in article 24.1 of the Spanish Constitution. This
obligation would not be binding if another judge has already reviewed the legality of the
clauses.

However, the role of enforcing the principle of supremacy in Spain is not only reserved
for theConstitutional Court. In this regard, the Spanish SupremeCourt played an important
role in shaping the relationship between EU and Spanish law, with judgments such as De
Diego Porras. On the origin of the conflict lies Clause 4 of Council Directive 1999/70/EC
of 28 June 1999 concerning the framework agreement on fixed-term work concluded by
ETUC, UNICE and CEEP. The direct effect of this instrument was established in joined
cases Gavieiro and Iglesias Torres7 The dialogue between the CJEU and the Spanish judges
on the enforcement of this Directive has significantly changed the situation of civil servants,
and adjusted that situation to a certain extent as new cases kept rising. Most importantly,
this jurisprudential saga, composed by the De Diego Porras I and II8 and Montero Mateos9

cases, became so relevant due to the referral activity of Spanish judges. The Spanish judges
on one side have managed, in cooperation with the CJEU, to consolidate the enforcement
in the public sphere of a directive designed for contracts in the private sector. The strategy

5 Judgment no. 31/2019 of the Constitutional Court, 28 February 2019.
6 CJEU 26 January 2017, C-421/2014, Banco Primus, ECLI:EU:C:2017:60.
7 CJEU 22 December 2010, Joined Cases C-444/09, Gavieiro Gavieiro and C-456/09, Iglesias Torres,

ECLI:EU:C:2010:819, paragraph 70 – 90.
8 CJEU 14 September 2016, C-596/14, de Diego Porras I, ECLI:EU:C:2016:683; CJEU 21 November 2018, C-

619/17, de Diego Porras II, ECLI:EU:C:2018:936.
9 CJEU 5 June 2018, C-677/16, Montero Mateos, ECLI:EU:C:2018:393.
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empowered ordinary courts vis-à-vis the more conservative views of the Supreme and the
Constitutional Courts on this matter10 which consists of the assertion that the rights of
interim civil servants were limited due to the constitutional mandate establishing the rules
of working in the public administration (art. 106 of the Spanish Constitution). On the
other side, the Supreme Court, envisioning an increase on the caselaw and its implications
for the structure of the Spanish administration, pushed the CJEU to rectify its first ruling
(De Diego Porras I).

De Diego Porras dealt with the possibility for a temporary worker (employed by the
Administration under a labour law contract) to be compensated for the termination of
her temporary replacement contract within the system established in the SpanishWorkers
Regulations11 for the termination of a (permanent) contract for objective reasons.12 That
regulation foresaw no compensation for interim workers under a replacement contract
scheme. The High Court of Justice of Madrid referred the question of whether this lack of
compensation could be in breach of the principle of non-discrimination with regard to
fixed-term workers. The CJEU answered this question stating that:

1. Clause 4(1) of the framework agreement on fixed-term work, concluded on
18March 1999, which is annexed to Council Directive 1999/70/EC (…), must
be interpreted asmeaning that the concept of ‘employment conditions’ covers
the compensation that the employer must pay to an employee on account of
the termination of his fixed-term employment contract.

2. Clause 4 of the framework agreement on fixed-termwork annexed toDirective
1999/70 must be interpreted as precluding national legislation, such as that
at issue in the main proceedings, which fails to provide any compensation
for termination of a contract of employment to a worker employed under a
temporary replacement contract while allowing such compensation to be
granted, inter alia, to comparable workers employed under a contract of
indefinite duration. The mere fact that the worker has carried out his work
on the basis of a temporary replacement contract cannot constitute an
objective ground justifying the failure to grant such compensation to that
worker.

As a result, the High Court of Justice of Madrid, taking into consideration the CJEU’s
decision, held that the Spanish legislation was discriminating temporary versus

10 J. A. Fuentetaja Pastor, Función Pública y Derecho Europe, Navarra, Aranzadi, 2018.
11 Royal Legislative Decree 2/2015, 23 October, passing the revised or consolidated text of the Law of the

Workers Regulations (Estatuto de los Trabajadores).
12 This is twenty days of salary per year of service, with a compensation cap of twelve monthly payments.
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non-temporary workers insofar as the national legislation did not provide for any
compensation for replacement workers.13 Consequently, the High Court granted the
applicant a compensation sum equivalent to twenty days’ salary per year of service
occasioned, under Spanish law, by her dismissal on economic or technical grounds relating
to the organization or to production.

Nevertheless, by equating the situation of temporary replacement workers to other
forms of temporary work, the firstDeDiego Porras decision triggered high-level litigation.
It should be noted here that the use of temporary replacement contracts is very common
(and even abused) within the Spanish administration. In this regard, there have been
multiple cases from social and administrative courtswith often contradictory interpretations
of this jurisprudence.14 The legal uncertainty provoked by this situation, resulted in a saga
of preliminary references where the CJEU reversed its doctrine after gaining a better
understanding of the problem. For instance, in the Montero Mateos ruling,15 requested by
a First Instance Social Court inMadrid, the CJEU clarified that a twenty days compensation
is not applicable to the termination of fixed-term contracts when the end of the term has
arrived. The CJEU in this decision argued in favour of different treatment between
fixed-term and permanent labour workers. In this regard, the CJEU stated that the
termination of replacement or relief contracts (both temporary) due to one of the causes
provided for in article 52 of the Workers Regulations occurs in a substantially different
context, from the factual and legal points of view, than the termination of the employment
contracts of a permanent worker.

The De Diego Porras decision continued to create quite some controversy in Spain, to
the extent that it eventually made its way up to the Supreme Court, that sent a preliminary
reference to theCJEU in the course of the appeal against the firstDeDiego Porras judgment.
Following the decision of the CJEU in this case16, the Supreme Court17 considered that
there were objective justifications given by the legislation for the different treatment of
the different categories of temporaryworkers (i.e. the lack of compensation for replacement
workers versus a reduced compensation for ‘usual temporary workers’). According to the
Supreme Court, the lack of compensation for replacement workers, while at the same time
other temporary workers do receive a compensation upon termination of their contracts,
reflects a decision of the legislator to differentiate two clearly distinguishable situations:
those of replacement workers par rapport to temporary workers under contracts other
than replacement or relief ones. Thus, a replacementworker is simply temporarily covering

13 Judgment no. 613/2016 of High Court of Justice of Madrid, 5 October 2016.
14 For a review of the case-law on that matter, see J. A. Fuentetaja Pastor, Función Pública y Derecho Europe,

Navarra, Aranzadi, 2018.
15 CJEU 5 June 2018, C-677/16, Montero Mateos, ECLI:EU:C:2018:393.
16 CJEU 21 November 2018, de Diego Porras II, ECLI:EU:C:2018:936.
17 Judgment no. 207/2019 of the Supreme Court, 13 March 2019.
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the position of another worker that is absent. The job position does not disappear with
the termination of the interim contract, but rather the replaced worker is reinstated into
her/his job post. This fact, in the view of the Supreme Court, justifies the recourse to
temporaryworkers and the lack of compensation once the temporary contract is terminated
due to the return of the substituted worker.

While judicial dialogue between the Supreme Court and the CJEU contributed to
improving the alignment between EU and national law in the De Diego Porras case, we
also have examples where this compatibility of national law with EU norms was assessed
unilaterally by our Supreme Court, that is, without the involvement in further judicial
dialogue. This was the case of temporary civil servants hired under an administrative
appointment in relation to the abuse of successive fixed-term employment contracts
contrary to the clause 5 of theDirective 1999/70/EC. In this regard, the decision is important
as it discusses the distinction between civil workers and regular labour workers, when
there is an abusive use of successive employment contracts of a fixed duration.

The claimant, Mrs. Martínez Andrés was hired by the Basque Health Service as
administrative assistant to provide services of a temporary, auxiliary or extraordinary
nature. Nevertheless, her contract was renewed on thirteen consecutive occasions. When
the contract was terminated in 2012, her situation was confronted in appeal with clause 5
of the Directive by the Hight Court of Justice of the Basque Country, after being dismissed
in first instance. The High Court of Justice then decided to refer a preliminary reference
asking to clarify whether there is a general obligation on the Member States to provide for
the conversion of fixed-term employment contracts into non-fixed ones, and if so, under
which circumstances. The issue was paramount due to the increasing use of successive
fixed-term contracts by employers in Spain and also in the EU.18

The CJEU19 concluded in Joined Cases C-184/15 and C-197/15 that:

clause 5(1) of the framework agreementmust be interpreted as precluding national
legislation from being applied by the national courts of the Member State
concerned in such a manner that, in the event of abuse resulting from the use of
successive fixed-term employment contracts, a right tomaintain the employment
relationship is granted to persons employed by the authorities under an
employment contract governed by the rules of employment law, but that right is
not conferred, in general, on staff employed by those authorities under
administrative law, unless there is another effective measure in the national law

18 For more information, see report from the European Commission denouncing this abuse: https://
ec.europa.eu/info/sites/info/files/file_import/information-notice-multiple-complaint-chap-2013-01917_
es.pdf?fbclid=IwAR0h5B7btrvXdL28Mv5pwRjfUNWABslEqbI5r72FePaVTkP0SvBOHAOb4Eg.

19 CJEU 14 September 2016, Joined Cases C-184/15 and C-197/15, Martínez Andrés and Castrejana López,
ECLI:EU:C:2016:680.
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to penalise such abuses with regard to the latter staff, which it is for the national
court to determine.

Hence, the CJEU affirms that there is no reason for the distinction between labour and
administrative workers, when the concatenation of contracts or administrative
appointments have been abused.While the labour staff becomes indefinite (not permanent)
until the position is cover following the labour regulation, this situation is not possible for
interim civil servant in the administrative field because article 106 of the Spanish
Constitution establishes that this permanent status should be acquired by merit and
capability. Nevertheless, the CJEU leaves the door open to understand that there could be
“other sanctioning or preventive measures in national law.”

The casewas appealed in cassation at the SupremeCourt.20 In its judgment the Supreme
Court, while it agrees with the CJEU that interim civil servants might be restored in their
positions as indefinite but not permanent until the job is covered by the normal hiring
procedures, insisted on the distinction between labour and administrativeworkers precisely
because of the constitutional principles that regulate the hiring process of civil servants
compared to labour workers. Most importantly, the appeal at the Supreme Court did not
prompt the court to send a new referral to Luxembourg. In this regard, contrary to what
happened in the Diego Porras case, the Supreme Court did not send a second preliminary
reference for the SupremeCourt to clarify the issue, but rather decided that it could interpret
EU law to issue a final ruling on the case. However, what we observed is a reaction coming
from lower courts sending more preliminary references21 to get further guidance on how
to deal with the abuse of these contracts in the public administration.

The domestic judicial conflict for establishing the supremacy of EU law became more
evident in other situations where lower courts referred preliminary references to contest
the interpretation of the Spanish law made by the Supreme Court. In this regard, we will
discuss two examples of these empowerment behaviour coming from different legal areas.
One first example relates to the expulsion of third country nationals and reunification.
According to article 21 TFEU, all EU citizens and their family members have the right to
move and reside freely within the EU. In this regard, article 57.2 of the Spanish Organic
Law 4/2000 ‘on the rights and freedoms of foreigners in Spain and their social integration’
regulates that when a foreign national is convicted, in Spain or abroad, for a criminal
offence punishable by a term of imprisonment of more than one year, this shall constitute

20 Judgment no. 1426/2018 of the Supreme Court, 26 September 2018.
21 Case C-103/18, Request for a preliminary ruling from theAdministrative court No 8 ofMadrid, 13 February

2018,Domingo Sánchez Ruiz v Comunidad deMadrid (ServicioMadrileño de Salud); Case C-429/18, Request
for a preliminary ruling from the Administrative court of Madrid, 28 June 2018, Berta Fernández Álvarez,
BMM, TGV, Natalia Fernández Olmos, María Claudia Téllez Barragán v Consejería de Sanidad de la
Comunidad de Madrid.
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a legal basis for expulsion. However, it was unclear what to do when that condemned
person is a long-term resident and whether other circumstances should be taken into
account when deciding on the expulsion of the country, like the length of residence, the
age, consequences for the members of the family, the links of the person to the country.
The Supreme Court, in recent judgments of 19 February 201922, decided that these
circumstances should not be considered because it is not a case related to article 12 of
Directive 2003/109/EC of 25 November 2003 concerning the status of third-country
nationals who are long-term residents, but to articles 1 and 3.1 of Directive 2003/109/EC
of the Council on the mutual recognition of decisions on the expulsion of third country
nationals.

This interpretation was challenged by the High Court of Justice of Castilla la Mancha,
which asked to the CJEU23 whether, on the basis of article 12 of Directive 2003/19 and the
CJEU jurisprudence on the matter (C-636/16 and C-38/14)24, it is right to conclude that
whenever a long term resident is condemned for a criminal offence to a prison term of
one year or longer, that person should be expelled from the country without taking into
consideration his/her personal, family, social, or work circumstances. It is interesting to
quote that the referring court considers that the SupremeCourt has “eluded” the application
of the EU rules and jurisprudence. They refer the preliminary ruling because all Spanish
Courts are bound to decide in accordance with the jurisprudence of the Supreme Court
(article 1.6 of the Spanish Civil Code) and they do not want to decide the case applying a
doctrine they consider “gravely against” EU law, and also the European Court of Human
Rights judgments.

Following a similar empowerment logic, theHighCourt of Justice of Castilla laMancha,
has referred several preliminary rulings to the CJEU on the right of residence within the
EU of extra-Communitarian spouses, as reaction to the recent decisions of the Supreme
Court. The Supreme Court declared in judgments of 7 June 201925 and 18 July 201726 that
according to article 7 of the Royal Decree 240/2007, of 16 February, regulating the free
movement and residence in Spain of citizens from other Member States of the EU and
other State parties members of the EES, that a non-EU citizen married with a Spanish
citizen might be denied the residence permit when the partner is unemployed and has not
the means to provide for his/her family and for himself/herself. Although some courts

22 Judgments no. 5607/2017 and 5809/2017 of the Supreme Court, 19 February 2019.
23 Order no. 12/2019 of High Court of Justice of Castilla la Mancha, 15 May 2019; Case C-448/19, Request

for a preliminary ruling from the High Court of Justice of Castilla La Mancha 12 June 2019, WT v Subdele-
gación del Gobierno en Guadalajara.

24 CJEU 7 December 2017, C-636/16, López Pastuzano, ECLI:EU:C:2017:949; CJEU 2 April 2015, C-38/14,
Zaizoune, ECLI:EU:C:2015:260.

25 Judgments no. 5719/2017 of the Supreme Court, 7 June 2019.
26 Judgment no. 2966/2017 of the Supreme Court, 18 July 2017.
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went against this doctrine27, the Supreme Court has continued applying its jurisprudence
to similar situations.

As a result, the High Court of Justice of Castilla-la-Macha asked the CJEU28 whether,
from the perspective of article 20 of the TFEU, it is permissible that a Spanish citizen who
wants his/her spouse, a non-EU citizen, to reunite with him/her in Spain, should comply
to the requirements of having sufficient economic resources for him/herself and his/her
spouse so as not to become a burden on social assistance. The High Court of Justice
considers that this interpretation is against article 20 of TFEU and against the jurisprudence
of the CJEU, quotingGrzelczyk29,Ruiz Zambrano30 andRendónMarín31 rulings. TheHight
Court of Justice is still waiting for the final decision of the CJEU on the matter.

The second example of legal dispute where national courts play the CJEU against the
Supreme Court is in relation to the abusive clauses in mortgage contracts. In this regard,
lower courts have challenged the most recent national regulations and jurisprudence of
the Supreme Court in issues related to ‘ground clauses’, ‘accelerated repayment clause of
a mortgage loan contract’32 and the ‘IRPH index’33. In the case of accelerated repayment
clauses, several cases have managed to extend the expiration date of this clause from 1 to
12 months of non-payment. In this regard, the Supreme Court established this deadline
according to the new Spanish Mortgage Law34 passed in 2019. However, several lower
courts ask the CJEU whether it makes sense to continue the foreclose proceedings once
this clause is declared void in the mortgage contract. The CJEU reacted to this question
by sentencing for Joined Cases C-70/17 and C-179/17 that:

Articles 6 and 7 of Council Directive 93/13/EEC of 5 April 1993 on unfair terms
in consumer contracts must be interpreted, first, as precluding an accelerated
repayment clause of a mortgage loan contract that has been found to be unfair
from beingmaintained in part, with the elements whichmake it unfair removed,
where the removal of those elements would be tantamount to revising the content
of that clause by altering its substance, and, second, as not precluding the national
court from compensating for the invalidity of such an unfair term by replacing

27 See for example Judgment of High Court of Justice of Madrid, 19 April 2018.
28 Order no. 266/2019 of High Court of Justice of Castilla-la-Mancha, 7 June 2019.
29 CJEU 20 September 2001, C-184/99, Grzelczyk, ECLI:EU:C:2001:458.
30 CJEU 8 March 2011, C-34/09, Ruiz Zambrano, ECLI:EU:C:2011:124.
31 CJEU 13 September 2016, C-165/14, Rendón Marín, ECLI:EU:C:2016:675.
32 CJEU (order) 3 July 2019, C-92/16, Bankia, ECLI:EU:C:2019:560; CJEU (order) 3 July 2019, C-167/16,

Banco BilbaoVizcayaArgentaria (BBVA), ECLI:EU:C:2019:570; CJEU (order) 3 July 2019, C-486/16,Bankia,
ECLI:EU:C:2019:572; CJEU 26 March 2019, Joined Cases C-70/17, Abanca Corporación Bancaria, and, C-
179/17, Bankia, ECLI:EU:C:2019:250.

33 Case C-125/18, Request for a preliminary ruling from first instance judge in Barcelona, 16 February 2018.
34 Law 2/2019, 5 March, regulating the mortgage contracts (Ley Hipotecaria).
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that termwith the newwording of the legislative provision onwhich it was based,
which is applicable where the parties to the contract so agree, provided that the
mortgage loan contract in question cannot continue in existence if that unfair
term is removed, and that the annulment of the contract in its entirety would
expose the consumer to particularly unfavourable consequences.

The Supreme Court reacted to the CJEU ruling in its judgment of 11 September 201935

establishing that such total nullity would expose the consumer to especially damaging
consequences, such as the obligation to return the entire loan or the loss of the benefits
legally provided for foreclosure. To avoid these consequences, the SupremeCourt interprets
the CJEU in a way that the abusive clause might be replaced by the regulation that inspired
this type of clauses, now contained in the new Mortgage Law.

A similar situation is found in the case of the ‘ground clauses’. In the first place, the
Supreme Court relied on the CJEU’s interpretation and declared that the ground clauses36,
which set a minimum interest rate regardless of the Euribor, were unfair given their lack
of transparency. Nevertheless, the Supreme Court limited the retroactive effects of this
judgment to the date onwhichCJEU rulingwas issued, letting consumers claim the amounts
undue paid only after May 2013. Several lower courts challenged this limit in Luxembourg
and claimed instead that the right to recover the paid amount should be extended to the
moment the contract was signed. In the Joined CasesGutiérrez Naranjo, PalaciosMartínez
and Irles López, theCJEU confirmed the position of the claimants.37 However, new caselaw
has been initiated by those debtors who got partial refund from banks claiming for full
repayment of their money, arguing that these early settlements were imposed by the bank.
In this regard, the Supreme Court rejected these claims.38 As a reaction, a lower court has
sent a question to theCJEU39 about the compatibility of these settlements with theDirective
93/13.

Finally, wewill introduce twonational disputes concerning the prosecution and criminal
proceedings against the politicians involved in the declaration of independence inCatalonia.
These cases are important as national courts have conveyed quite important opinions
discussing the reservations 1) to the power of EU institutions (Junqueras), and 2) to the
full enforcement of EU legislation on the grounds of how fundamental rights (Puigdemont).

35 Judgment no. 463/2019 of the Supreme Court, 11 September 2019.
36 Judgment no. 241/2013 of Supreme Court, 9 May 2013.
37 CJEU 21 December 2016, Joined Cases C-154/15, Gutiérrez Naranjo, C-307/15, Palacios Martínez, and, C-

308/15 Irles López, ECLI:EU:C:2016:980.
38 Judgment no. 2015/2018 of Supreme Court, 11 April 2018.
39 Case C-13/19, Request for a preliminary ruling from the Audiencia Provincial de Zaragoza, 9 January 2019,

Ibercaja Banco, S.A. v TJ and UK.
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The Junqueras preliminary reference40 sent by the Spanish Supreme Court concerns to the
lawfulness of the national electoral provisions and procedures to be elected Member of
the European Parliament (hereafter “MEP”) under EU law. The case was related to a
politician in custody awaiting a verdict in a trial for his involvement in the declaration of
independence in Catalonia. The politician was elected as MEP and had asked a permission
to leave prison to swear allegiance to the Spanish constitution and become MEP. The
SupremeCourt asked several questions to theCJEU in order to establish the interpretation
of article 9 of Protocol No. 7 on the Privileges and Immunities of the EU when it concerns
the immunity of MEPs while the European Parliament is in session. In general terms, the
SupremeCourt tries to knowwhether the immunity applies only after the end of the entire
accreditation procedure or whether European parliamentary immunity applies already
from themoment someone is elected for the European Parliament and, if so, whether there
are any other considerations, like the general interest, that should be taken into account.

Quite interesting for the analysis of this preliminary reference, is to what extent the
Supreme Court establishes a strong position where it reminds the CJEU of it owns
jurisprudence41 that established some limits in the broad interpretation in enforcement of
the political rights of EU citizens derived from the Protocol. In this regard, it is stressed
out how the [European] Parliament cannot be recognised as having a general power to
assess the lawfulness of the Member States’ electoral procedures in the light of all the
principles alleged in the case.

Question 3

The Puigdemont case concerns the Council framework decision of 13 June 2002 on the
EuropeanArrestWarrant (hereafter “EAW)and the surrender procedures betweenMember
States (2002/584/JHA) for the former President of the Catalan Autonomous Government.
The investigating judge of the Supreme Court requested the surrender of Puigdemont
based on two crimes: rebellion and embezzlement. The Oberlandesgericht of
Schleswig-Holstein refused to surrender Mr. Puigdemont for having committed the crime
of rebellion, while it requested more details to substantiate the accusations against the

40 Case C-502/19, Request for a preliminary ruling from Tribunal Supremo, 1 July 2019; Spanish Order n.
20907/2017 of the Supreme Court, 1 July 2019.

41 CJEU 30 April 2009, Joined Cases C-393/07, Italian Republic, and, C-9/08, Beniamino Donnici v European
Parliament, ECLI:EU:C:2009:275; Order of the President of the Court or Justice EU 13 January 2009, Joined
Cases C-512/07 P(R) and C-15/08 P(R), Occhetto and European Parliament v Beniamino Donnici,
ECLI:EU:C:2009:3.
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formerCatalan President formisuse of public funds. The refusal of the EAWby theGerman
court has been as a clear expression of “mistrust between courts of Member States”.42

The investigating judge, after the refusal of the German court, decided to withdraw
the EAW against Puigdemont and other members of the Catalan government involved in
the declaration of independence. In the withdrawal decision,43 the investigating judge
pointed out the “lack of compromise” of the German court with some events that might
have seriously affected the Spanish Constitutional legal order for several reasons. Firstly,
the judge considered that the German court had anticipated a judicial decision on the
alleged facts. The German court should have only checked whether both crimes where
codified in both the Spanish and German penal code and should have made an assessment
in abstracto, without making any final judgment on the facts. Secondly, the judge criticized
how the extradition was rejected due to the idea of ‘double incrimination’ when there was
no direct case-law of the CJEU developing that concept; and the indirect references to it
in the CJEU’s case-law seemed in fact contradictory to the approach of the German court.
As a result, the Spanish judge believed that theGerman court “not only do they short-circuit
the operability of that instrument of international cooperation that we have initiated, but
they unduly deteriorate the preliminary appreciation of responsibility contained in the
investigation and a judicial decision of prosecution” (page 20). And, thirdly, the judge
declared that, as court of last instance in theGerman judicial system, theOberlandesgericht
should have referred a preliminary ruling to the CJEU to solve the doubts raised by the
attorney general of the State of Schleswig-Holstein, who requested the surrender of Mr.
Puigdemont for the two offences and not only for embezzlement.

Questions 4 and 5

Effective judicial protection
During the last decade, a number of important Spanish legal disputes has affected the
capacity of national judges to increase the judicial protection of consumers (especially
mortgages) based onDirective 39/13/EEC and the jurisprudence started inAziz.44 However,
recent judicial development also touched upon the idea that national courts, for enforcing
the rights and obligations derived from the Treaties, must satisfy the fundamental
requirements of judicial independence of the article 5 of the European Convention of
HumanRights and of the article 47 of the Charter. InEscribanoVindel, the claimant alleged

42 D. Sarmiento, ‘The strange (German) case ofMr. Puigdemont’s EuropeanArrestWarrant’,Verfassungsblog,
1 April 2018, https://verfassungsblog.de/the-strange-german-case-of-mr-puigdemonts-european-arrest-
warrant/, visited 24 September 2019.

43 Order 20907/2018 of the Supreme Court, 19 July 2018.
44 CJEU 14 March 2013, C-415/11, Aziz, ECLI:EU:C:2013:164.
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that the salary cuts incorporated in the Spanish Budget in 2011 were in breach of the
principle of non-discrimination on grounds of age, since the salary reduction was higher
for younger judges, who had just started their judicial career. In March 2015, the High
Court of Justice referred the question to the Spanish Constitutional Court first, which in
December of the same year dismissed the question of unconstitutionality. The
Constitutional Court ruled that article 31 of the Budgetary Law did not violate the principle
of equality of article 14 of the Spanish Constitution given that the lower and higher ranks
judges are not in ‘comparable objective situations’, as they occupy perform different tasks
within the judicial hierarchy.

TheHighCourt of Justice then asked the CJEU, firstly, whether the national legislation
at issue, which pursued the objective of reducing the public deficit imposed by the EU,
constitutes discrimination on grounds of age prohibited by article 21 of the Charter and
article 2(1) and (2)(b) of Directive 2000/78 on equal treatment in employment and
occupation. It stated that younger and lower ranked judges contributemore to the reduction
of the public deficit than senior judges, without the specific burden imposed on thembeing
justified by a relevant objective reason. Secondly, and most importantly, it asked whether
the aforementioned article of the Budgetary Law 2011 violates the general principle of
judicial independence as set out in the recent jurisprudence of the CJEU in the Associação
Sindical dos Juízes Portugueses45, since it establishes a higher salary reduction for judges
and magistrates in the lowest pay rank.

The CJEU46 responded in connection with the principle of judicial independence that
the salary reduction, which was approved by imperative requirements to reduce the deficit
of Spain, did not exclusively affect the judicial sector and resembled those for a group of
members of the national civil service to contribute to the austerity effort.47 The CJEU then
confirmed, as in the case of Portugal, that a reduction of the judges’ salaries did not violate
the principle of judicial independence, as long as their final salary is still in line with the
importance of the functions exercised by themagistrates and guarantees their independence
to judge. However, it is the task of the Spanish courts, in that case the Higher Court of
Justice in Catalonia, to assess whether this is the case or not.

45 CJEU 27 February 2018, C-64/16, Associação Sindical dos Juízes Portugueses, ECLI:EU:C:2018:117.
46 CJEU 7 February 2019, C-49/18, Escribano Vindel, ECLI:EU:C:2019:106.
47 Ibid, paragraph 67.
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Question 4

Preliminary references
The obligation to send preliminary references has been discussed in connectionwith other
fundamental doctrines and principles of EU law. Aswe have observed in previous sections,
the capacity of Spanish judges to open a dialogue was crucial for determining the
enforcement of some doctrines, in particular supremacy, mutual trust, or effective judicial
protection. The judgment 37/2019 from the Constitutional Court was a key for the
development of the system of preliminary references in the Spanish legal system, as it
clarifies and reinforces the duty to refer a question established by the ‘acte clair’ doctrine.

This constitutional dispute concerned the regulated discount for certain vulnerable
consumers.48 More specifically, the caselaw addresses the compatibility of article 54.4 of
the Spanish Law on the Electric Sector (hereafter “LES”)49, which fixes the bases for the
financing of the ‘bono social’ (social bonds), with article 3 paragraph 2 of Directive
2009/72/EC50. Following up on the LES, the Royal Decree 968/2014 of the 21 November
develops the necessarymethodology in order to establish the percentages for the distribution
of the amounts to be financed in relation to the social bonds in the aforementioned article
45.4 LES.51

48 Judgment no. 37/2109 of the Constitutional Court, 26 March 2019.
49 Law 24/2013, of 26 December, on the Electric Sector.
50 Directive 2009/72/EC of the European Parliament and of the Council of 13 July 2009 concerning common

rules for the internal market in electricity. Article 3. P. 2: “2. Having full regard to the relevant provisions
of the Treaty, in particular Article 86 thereof, Member States may impose on undertakings operating in the
electricity sector, in the general economic interest, public service obligations which may relate to security,
including security of supply, regularity, quality and price of supplies and environmental protection,
including energy efficiency, energy from renewable sources and climate protection. Such obligations shall
be clearly defined, transparent, non-discriminatory, verifiable and shall guarantee equality of access for
electricity undertakings of the Community to national consumers. In relation to security of supply, energy
efficiency/demand-side management and for the fulfilment of environmental goals and goals for energy
from renewable sources, as referred to in this paragraph,Member Statesmay introduce the implementation
of long-term planning, taking into account the possibility of third parties seeking access to the system.”

51 “a. A public service obligation is imposed to address the social bonus and the defaults of certain vulnerable
consumers affected by social exclusion.

b The social bond shall be borne by the parent companies of groups of companies carrying out the
activity of marketing electricity, or by the companies themselves that do so if they are not part of any
corporate group. In addition, with a ceiling set byMinisterial Order, they shall assume the contribution
due to co-finance the cost of supplying the aforementioned consumers.

c The mechanisms and actions necessary for the allocation of such contributions shall be established,
with the percentage of allocation of the amounts to be financed in proportion to the share of customers
to which it supplies energy the sum of all the average annual values of customers in all marketer
companies.

d The allocation rate shall be calculated annually by theNationalMarkets andCompetitionCommission,
in accordance with the procedure and conditions laid down by the Government.”
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The dispute started when an electric company asked the Supreme Court to declare
both the Royal Decree and article 45.4 of the LES incompatible with article 3.2 of the
Directive 2009/72/EC and to condemn the Spanish State to refund them their contribution
to the social bonds. The claimant also asked the Supreme Court to refer a preliminary
reference to the CJEU for reviewing this compatibility. The Supreme Court to, in its
judgment 960/2014 of 24 October 2016, upheld the appeal and declared that the system
established by article 45.4 of the LES was incompatible with article 3.2 of Directive
2009/72/EC. It also stated that articles 2 and 3 of the Royal Decree 968/2014, were void
and unenforceable and recognized the right of the plaintiff to get the money back of the
discounts applied to vulnerable consumers.

This decision was taken de motu propio by the Supreme Court, without involving the
CJEU. In the first place, the SupremeCourt summons theCJEU jurisprudence on the “acte
clair” or “acte eclairé”, mainly quoting CILFIT52 and Da Costa cases53, after considering
that the question raised in the case at hand was materially identical to another question
which has already been the subject of a preliminary ruling: the Federutility54 andANODE55

rulings. The Supreme Court quotes paragraph 53 to 66 of the Anode judgment about
compliance with the principle of proportionality, and paragraphs 70 to 73 on the condition
that the State interventionmust lay down public service obligations that are clearly defined,
transparent, non-discriminatory and verifiable, and guarantee equal access of EU gas
undertakings to consumers.

As a reaction to the decision of the Supreme Court, the Spanish Administration filed
an appeal for constitutional protection (recurso de amparo) at the Constitutional Court
based on the infringement of the right to effective judicial protection for not referring a
question to the CJEU. According to previous judgments by the Constitutional Court56, the
right to effective judicial protection allows a well-founded and rational refusal of a court
to refer a question for a preliminary ruling.However, that right can be infringed by ignoring
and overlooking an EU norm interpreted by the CJEU, resulting in an unreasonable and
arbitrary selection of a norm, together with the infringement of the principle of the primacy
of EU law. The Constitutional Court decided then that it is against the right to due process
of article 24 of the Spanish Constitution to avoid a preliminary ruling when there are
“objective, clear and strict doubts” about the compatibility of national law with EU law.

A doubt about compatibility of national law with EU norms may be linked to different
situations: 1) the fact that Spanish Courts have generally decided that the Spanish law

52 Court of Justice 6 October 1982, C-283/81, CILFIT, ECLI:EU:C:1982:335.
53 Court of Justice 27 March 1963, Joined Cases C-28/62 to C-30/62, Da Costa en Schaake NV and Others v

Administratie der Belastingen, ECLI:EU:C:1963:6.
54 CJEU 20 April 2010, C-265/08, Federutility and Others, ECLI:EU:C:2010:205.
55 CJEU 7 September 2016, C-121/15, ANODE, ECLI:EU:C:2016:637.
56 Judgments no. 58/2004, 212/2014, 232/2015, 196/2016, 75/2017 of the Constitutional Court.
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discussed is compatible with EU law, and the judgment does not give detailed reasons why
that is not considered so; 2) the fact that the CJEU has issued one or more judgments on
questions related to the relevant national law, but has not addressed the disputed question;
3) or because both facts are present. The Constitutional Court then decided that the
Supreme Court could not invoke “acte eclairé” because the question to be decided was not
materially identical to any previous questions decided on by the CJEU. Consequently, the
Supreme Court asked the CJEU, on its order for reference of 9 July of 2019, whether article
45.4 of the LES and articles 2 and 3 of Royal Decree 968/2014 are actually compatible with
article 3.2 of Directive 2009/72/EC.

This is the first time the Constitutional Court decided that the right to due process has
been violated because the reasons for invoking “acte eclairé”were not sufficiently justified.
With this judgment, the Constitutional Court changed its previous jurisprudence where
a national court was only expected to give formal reasons for not triggering the art. 267
TFEU procedures.57 Above all, the Constitutional Court establishes a dual duty/incentive58

for national judges to send preliminary references legally grounded on article 267 TFEU
and on article 24 of the Spanish Constitution. However, this decision has important
implications for the functioning of the EUdecentralized judicial systemas theConstitutional
Court establishes itself as guarantor of the dialogue between the national judiciary and the
CJEU.

57 Judgment no. 27/2013 of the Constitutional Court, 12 March 2013.
58 S. Daniel, ‘Los Tribunales Constitucionales como garantes de la obligación de plantear cuestión prejudicial

al Tribunal de Justicia’, Almacén de Derecho, 2 July 2019, https://almacendederecho.org/los-tribunales-
constitucionales-como-garantes-de-la-obligacion-de-plantear-cuestion-prejudicial-al-tribunal-de-justicia,
visited 23 September 2019.
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Sweden

Mona Aldestam and Ingeborg Simonsson*

Question 1

To speak of a main trend regarding attempts to enforce the general principles of Union
law and/or the Charter of Fundamental Rights (hereafter “Charter”) in such a way as to
impose obligations directly upon private parties would perhaps be to say too much, but a
neighbouring matter has been addressed by the Swedish Supreme Court in NJA 2015 s.
899. There, the SupremeCourt decidedwhether a violation of the the EuropeanConvention
on Human Rights (hereafter “ECHR”) through a collective trade union action can result
in liability in damages. The Swedish Byggnadsarbetareförbundet (the Swedish Building
Workers; the union of workers in the construction industry) had instituted a blockade
against a construction company which refused to enter into a collective agreement with
the union. The Supreme Court held that if the actions undertaken by the union were
incompatible with article 11 of the ECHR and/or article 1 of the first protocol to the ECHR,
the union would still not be liable in damages towards the construction company for
damages that may have been caused by such actions. According to the Supreme Court,
the ECHR indeed has indirect horizontal effect, however it has no direct horizontal effect.
Furthermore, the Swedish Building Workers could not be put on equal footing with a
government organisation.

Question 2

The following are key examples of the Supreme Court interpreting, applying or otherwise
engaging directly with the emergent doctrine of the Court of Justice of the EuropeanUnion
(hereafter “CJEU”) about balancing the principle of supremacy against other competing
principles of Union law itself.

In judgment NJA 2014 s. 79 a question arose on the compatibility of Union law with
the ECHR, following a reference for a preliminary ruling by the SupremeCourt on a scheme

* Mona Aldestam is Judge of Appeal, Administrative Court of Appeal, Stockholm, and Associate professor
in European law, Uppsala University. Ingeborg Simonsson is Judge, Stockholm District Court, the Patent-
and Market Court, and Associate professor in European law, Stockholm University.
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for greenhouse gas emission allowance trading.1 Billerud argued before the SupremeCourt
that Union law, as interpreted by the CJEU in response to the Supreme Court’s reference
for a preliminary ruling, violated the ECHR. The Supreme Court reminded that there is
a presumption that Union law is in line with the ECHR.2 The principle of supremacy of
Union law means that Swedish courts and authorities cannot interpret a Union law
provision in a way that alters its substance or effect, and that they are bound by the
interpretationmade by the CJEU. At the same time, Sweden is obliged under international
law to ensure that the rights under the ECHR are not violated in the case at hand. The
Supreme Court held that a Swedish court can depart from the CJEU’s interpretation of a
Union law provision only if the application in the case at hand would otherwise result in
a serious and undisputable violation of the ECHR. This means that the actual scope for
such departures is extremely limited.3

In NJA 2017 s. 189, the principle of legality and article 7 of the ECHR was set against
obligations under Union law. The national courts had freezed assets following suspicions
that a person had assisted illegal immigration (people smuggling). The freezed assets
corresponded to the calculated gains from the smuggling. The owner of the assets was
suspected of having applied for work- and residence permits for numerous foreign persons,
basing the applications on incorrect information, and receiving remuneration in return.
The foreigners had been able to enter Sweden and reside there, or apply for asylum, because
of the permits. The criminal law provision was applicable only if the foreigners had entered
Sweden without permits. For the purpose of application of criminal law, the permits,
although based on incorrect information, could not be considered null and void. The
Supreme Court discussed whether the actions undertaken by the owner of the freezed
assets should still be considered criminal acts pursuant to the criminal law provision in
question. The Supreme Court referred to the criminal law principle of legality in Chapter
2 Section 10 of the Swedish Constitution Act and article 7 ECHR and reminded that
criminal law must not be applied by way of analogy. According to the Supreme Court, it
did not matter to what extent the national law provision ensured Sweden’s fulfilment of
obligations to punish actions in connectionwith illegal stays and entries pursuant toUnion
law and other international agreements. Even if Swedish law should normally be interpreted
in a way that makes it compliant with relevant Union law and international instruments,
the interpretation cannot be taken to such lengths that a criminal law provision, contrary
to the principle of legality, is applied in situations that are not encompassed by the wording
of the provision. Application of the national provision was precluded. – The reasoning

1 CJEU 17 October 2013, C-203/12, Billerud Karlsborg AB and Billerud Skärblacka AB v Naturvårdsverket,
ECLI:EU:C:2013:664.

2 Bosphorus Hava Yollari Turizm ve Ticaret Anonim Sirketi v. Ireland, ECHR (2005) IV,
CE:ECHR:2005:0630JUD004503698.

3 The decision at para 17.
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and outcome is conflicting insofar as the Supreme Court referred to the CJEU’s ruling in
Vo.4 In Vo, the CJEU emphasized the Member States’ obligations to prescribe and enforce
effective, proportionate and dissuasive penalties against those persons who commit the
infringements defined in Framework Decision 2002/946/JHA5 and Directive 2002/906, in
particular human smugglers. If the Supreme Court considered that Vo lent support to
their reasoning, it would have been helpful if the reasoning had been expanded to explain
where such support could be found.

In NJA 2018 s. 704, the principle of legality was again set against caselaw from the
CJEU, but this time with a different outcome. The matter at hand was whether a request
for a deduction for VAT receivable constituted an incorrect piece of information under
the Tax Offences Act, when there was no such right of deduction. The Supreme Court
held that when the meaning of a criminal law provision follows from another legislative
act, interpretation of that act must be made in accordance with the principle of legality. It
observed that under the Kittel caselaw, Union law cannot be relied on for abusive or
fraudulent ends.7 Next, the Supreme Court referred to the ruling of the Swedish
Administrative Supreme Court in HFD 2013 ref. 12. There it was made clear that when
assessing fraudulent measures, the principles set down in the caselaw of the CJEU on the
interpretation and application of VAT Directive 2006/1128 should be observed, including
the Kittel caselaw on fraudulent measures. When interpreting a criminal law provision,
some caution is required in order to ensure that the principle of legality is adhered to, and
this also applies when the meaning of the provision follows from another legislative act.
The SupremeCourt considered that the interpretationmade by theAdministrative Supreme
Court in HFD 2013 ref. 12 was within the ambit of the criminal law principle of legality.
There was subsequently no violation of the prohibition against applying criminal law by
way of analogy, and application of the national provision was not precluded. – The case
also emerges as a good example of the dialogue in caselawbetween the two Swedish Supreme
Courts.

4 CJEU 10 April 2012, C-83/12 PPU, Criminal proceedings against Minh Khoa Vo, ECLI:EU:C:2012:202, at
p. 45.

5 Council framework Decision of 28 November 2002 on the strengthening of the penal framework to prevent
the facilitation of unauthorised entry, transit and residence, OJ L 328, 5.12.2002, p. 1-3.

6 Council Directive 2002/90/EC of 28 November 2002 defining the facilitation of unauthorised entry, transit
and residence, OJ L 328, 05.12.2002, p. 17–18.

7 CJEU 6 July 2006, Joined Cases C-439/04 and C-440/04,Axel Kittel v Belgian State and Axel Kittel v Belgian
State SPRL, ECLI:EU:C:2006:446.

8 Council Directive 2006/112/EC of 28 November 2006 on the common system of value added tax, OJ L 347,
11.12.2006, p. 1–118.
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Question 3

There are two recent decisions from the Swedish SupremeCourt on the transfer of execution
of prison sentences, where the Supreme Court discusses articles 3 and 5 ECHR versus
mutual recognition and the obligations under Union law. Both cases concern national law
implementing Council Framework Decision 2008/909/JHA of 27 November 2008 on the
application of the principle of mutual recognition to judgments in criminal matters
imposing custodial sentences or measures involving deprivation of liberty for the purpose
of their enforcement in the EuropeanUnion. These twodecisions are set out in the following
paragraphs.

In a decision adopted in 2017, Straffverkställigheten i Polen,9 the Supreme Court faced
a situationwhere the Polish citizenA.S. had been sentenced by theDistrict Court ofMalmö
to five and a half years in prison for a serious drug trafficking offence. In addition, A.S.
was expelled from Sweden for a period of ten years. The Swedish Prison and Probation
Service decided that A.S.’s prison sentence should be executed in Poland, a decision which
was upheld on appeal. A.S. argued that there was a risk that he would have to serve the full
length of the prison sentence if it was to be executed in Poland, unlike in Sweden where a
prisoner is normally conditionally released once he has served two thirds of the sentence.
The Supreme Court said that absent other information, the assessment would be based
on the assumption that A.S. would indeed have to serve the sentence in full in Poland. The
Supreme Court recalled that the European Court of Human Rights (hereafter “ECtHR”)
has repeatedly addressed the question of possible violations of article 5 of the ECHR
resulting from different rules on conditional release, and underlined the need to avoid
arbitrariness. With reference to cases such as Veermae and Ciok, the Supreme Court was
guided by the principle that the possibility of a longer period of imprisonment in the
administering State does not in itself render the deprivation of liberty arbitrary as long as
the sentence to be served does not exceed the sentence imposed in the criminal
proceedings.10 It noted that the statement made in Veermae – that the possibility cannot
be excluded that a flagrantly longer de facto sentence in the administering State could give
rise to an issue under article 5 – is not reiterated in later caselaw such as Ciok. The length
of A.S.’s prison sentence would at most be increased by one year and ten months if the
sentence was executed in Poland, an increase by 50 per cent as compared to what would
be standard in Sweden. Furthermore, the Supreme Court observed that within EU
cooperation it is taken as a starting point that prison conditions are not such that a violation

9 NJA 2017 s. 300.
10 Decision in Ciok v. Poland, App. No. 498/10, CE:ECHR:2012:1023DEC000049810, at 25, see also decision

in Veermae v. Finland, ECHR (2005) VII, CE:ECHR:2005:0315DEC003870403.
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of article 3 ECHRwould occur, unless the circumstances of the particular case would prove
otherwise. The outcome was that A.S.’s sentence should be executed in Poland.

In a decision handed down on 12 March 2018, the Supreme Court addressed a similar
situation.11 The Latvian citizen K.B. had been sentenced to ten years in prison for a serious
drugs crime. The Appeal Court had in addition withdrawn a conditional release of one
year and nine months from a previous judgment and expelled K.B. from Sweden. The
Swedish Prison andProbation Service decided that the prison sentence should be executed
in Latvia, a decisionwhichwas reversed by theAppeal Court. TheAppeal Court calculated
that the actual time in prison would be three years, eleven months and ten days longer in
Latvia, and considered that such an outcome would violate article 5 ECHR. The issues
addressed by the Supreme Court were similar to those in Straffverkställigheten i Polen12

(see above) and the outcome in those parts followed closely the previous ruling. There was
however an additional matter since K.B. argued that the Latvian prisons would be unable
to provide adequate care for his illnesses (hepatitis C and neuropsychiatric diagnoses).
The Supreme Court considered this argument in relation to article 3 ECHR. It recalled the
Grand Chamber case of Paposhvili v. Belgium13 and concluded that only in exceptional
cases would the returning state be considered liable, such liability presupposing that the
person would face a real risk, on account of the absence of appropriate treatment in the
receiving country or the lack of access to such treatment, of being exposed to a serious,
rapid and irreversible decline in his or her state of health resulting in intense suffering or
to a significant reduction in life expectancy. It is for the applicants to adduce evidence
capable of demonstrating that there are substantial grounds for believing that there is a
real risk of being subjected to treatment contrary to article 3. The conclusion was that K.B.
did not need care of such nature that execution of the sentence in Latvia was unsuitable.
He was consequently to serve his sentence there.

The two just mentioned judgments of the Supreme Court can be seen in relation to
the approach of the CJEU in JZ.14 The latter judgment is based on the notion of interpreting
Union law so as to ensure the necessary consistency between the rights contained in the
Charter and the corresponding rights guaranteed by the ECHR, without thereby adversely
affecting the autonomy of EU law and that of the CJEU. – While the outcome may not
necessarily differ, there seems to be a methodological difference here. The Supreme Court
relied heavily on reasoning based on the ECHR rather than on Union law.

Moving to the administrative courts, one key example emerges in the judgment MIG
2016:16 of the Migration Court of Appeal (last instance in Sweden for asylum, migration

11 Ö 1417-17.
12 NJA 2017 s. 300
13 Paposhvili v. Belgium, ECHR (2016), CE:ECHR:2016:1213JUD004173810, at 183 and 186.
14 CJEU 28 July 2016, C-294/16 PPU, JZ v Prokuratura Rejonowa Łódź – Śródmieście, ECLI:EU:C:2016:610,

at p. 48-50, see also CJEU 12 February 2019, C-492/18, TC, ECLI:EU:C:2019:108, at p. 57.
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and citizenship cases), where the Court in a Dublin case had to balance the mutual
recognition of the asylum systemof otherMember States against other competing principles
of Union law itself. The case was about a family from Syria which had travelled via Serbia
(among other countries), through Hungary before eventually ending up in Sweden. It
turned out that the family had applied for asylum not only in Sweden but also in Hungary.
The Swedish Migration Agency had asked the Hungarian authorities to accept that the
family was sent back to Hungary. The Hungarian authorities did not reply but were
considered to have accepted the take back according to the rules in the Dublin III
Regulation.15 The Migration Agency therefore decided to send the family back to Hungary
without assessing its applications on itsmerits. The family appealed to theMigrationCourt
where the Migration Agency’s decision was overturned. The Migration Agency then
appealed to the Migration Court of Appeal. The family claimed that Hungary in several
ways, due to new legislation and new caselaw from 2015, seriously flawed in their
commitments towards asylum seekers. One of the reasons mentioned was the risk that
Hungarian authorities returned applicants to Serbia. Serbia was claimed, by for example
the Supreme Court of Hungary, not to allow the asylum seeker to present his or her
individual grounds for asylum, and to send applicants back to their home countries. Syrian
refugees were claimed not to have the possibility to receive international protection in
Serbia. The first question the Migration Court of Appeal had to address was whether the
Hungarian reception- and asylum system could be considered to have systemic deficiencies
in accordance to article 3(2) of the Dublin Regulation, which, if that were the case, would
be an obstacle to sending the family back to Hungary. The court found that although there
were several aspects of the Hungarian system both regarding reception conditions as well
as the asylum procedure that raised issues of serious concern, they were not severe enough
for the court to conclude that sending people back to Hungary would be contrary to article
4 of theCharter. Neither were they found to be systematic in such away that it was possible
to conclude that Hungary’s system suffered from systematic deficiencies. The second
question addressed was whether there were other international obligations that had to be
taken into account and thatwould constitute an obstacle to returning the family toHungary.
Since Hungary considered Serbia a safe third country it was considered very plausible that
the family would be sent back to Serbia. The asylum system in Serbia was very much
criticised by the UNHCR (among others). It was clear for example that they accepted very
few asylum seekers to cross the border from Hungary to Serbia. It followed from Country
of Origin Information that applicants, while awaiting acceptance to cross the border, were

15 Regulation (EU) No 604/2013 of the European Parliament and of the Council of 26 June 2013 establishing
the criteria and mechanisms for determining the Member State responsible for examining an application
for international protection lodged in one of the Member States by a third-country national or a stateless
person, OJ L 180, 29.6.2013, p. 31-59.
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placed in detention in Hungary. This also applied to families with children. Against this
background and the fact that two of the applicants were children, the Migration Court of
Appeal came to the conclusion, on the basis of the best interest of the child and with
reference to what is stated regarding the best interest of the child in the Charter, the Child
convention, theDublin III Regulation and in the caselaw of the CJEU, that the family could
not be sent back to Hungary. Thus, the Migration Court of Appeal decided that the
applications of the Syrian family should be assessed by the Swedish Migration Agency and
remitted the case to that authority.16

Question 4

Regarding the administrative courts, three chief judges of three of the largest administrative
courts of first instance recently stated in an article published in the one of the two biggest
Swedish newspapers that there is a current lack of resources allocated to the administrative
courts. They argued that the need for resources has increased partly because of a general
increase in the amount of incoming cases (of which of course the increase in asylum and
migration cases play an important part especially from 2015 and onwards), partly because
the incoming cases in general are more complex today compared to how it used to be. The
reason for this being that international and global aspects have to be taken into account
in many more cases. They also stated that the current lack of resources will have
consequences for the courts possibilities to provide effective judicial protection.17

Similar calls about scarcity of resources have beenmade by chief judges of several larger
district courts,18 and by the president of the Svea Court of Appeal.19 While the police and
the prosecutors have been allocated higher funding, corresponding funding has not always
been given to the courts.

16 There was a dissenting opinion by Judge Edwardsson. Judge Edwardsson concluded that since the family
would not risk being subjected to inhuman or degrading treatment in Hungary contrary to article 4 of the
Charter, and Hungary was the Member State responsible, the outcome in the Migration Court should be
reversed. Dissenting opinions in Swedish cases are published together with the judgment.

17 ’Lagmän: Anslagen till domstolarna måste öka’, Svenska Dagbladet, 29 June 2019 www.svd.se/lagman-
anslagen-till-domstolarna-maste-oka, visited 5 February 2020. On this subject, see also M.Skogelin
‘Migrationsdomstolarna: Antalet mål väntas öka’, Svenska Dagbladet, 27 September 2019, www.svd.se/
migrationsdomstolarna-antalet-mal-vantas-oka, visited 5 February 2020.

18 ’Domstolarnas resursbrist kan sänka polissatsningen’, Dagens Nyheter 17 June 2019, www.dn.se/debatt/
domstolarnas-resursbrist-kan-sanka-polissatsningen/, visited 5 February 2020, see also R. Mårtensson,
‘Domstolschefer varnar för ökade väntetider efter polissatsning’, SVT Nyheter, https://www.svt.se/nyheter/
inrikes/domstolschefer-varnar-for-okade-vantetider-efter-polissatsning, visited 5 February 2020.

19 K. Lagerwall, ‘Svea hovrätt larmar: Oavgjorda målen växer på hög’, Dagens Nyheter 15 August 2019,
www.dn.se/nyheter/sverige/svea-hovratt-larmar-oavgjorda-malen-vaxer-pa-hog, visited 5 February 2020..
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Although this development would not amount to a threat to judicial independence of
Swedish courts, it seems unavoidable that justice may be slower for those seeking legal
redress (whether the cause of action is based on Union law or national law) if tough
decisions concerning priorities must be made between and within the courts. The Swedish
National Audit Office expressed concerns in 2019 that the government, the Ministry of
Justice and relevant authorities only to a limited extent consider consequences and
efficiencies for the different links in the chain of police, prosecutors, general courts and
the Swedish Prison andProbation Servicewhen deciding how resources should be allocated
between and within those authorities and courts.20

Question 5

There are a few examples of rulings of general courts concerning standing. Among rulings
of an earlier date, a case can be observed where the Swedish Board of Agriculture granted
EU funding. However, the Swedish Enforcement Authority (Kronofogdemyndigheten)
decided to use the money to offset money which the recipient owed the government. The
measure was considered contrary to law and was reversed in NJA 2005 s. 3.

An early example where standing was granted based on EU law is NJA 2009 s. 625
where the Supreme Court held that a general court is competent to hear a case where the
plaintiff claims that the court should prohibit a municipality and a municipality owned
company from granting unlawful state aid.

Another case on standing is NJA 2010 s. 419, where national law provided that a
non-profitmaking associationmay appeal against judgments anddecisions ondevelopment
consent, approval and exemption under the Environment Act only if it had at least 2000
members. The Supreme Court referred a question for a preliminary ruling to the CJEU.
Subsequent to the order adopted by theCJEU,21 the 2000-member requirement in national
law was not applied.

A case where procedural law had to be adjusted to accommodate Union law is NJA
2013 s. 613. Under national law, the question whether a business activity was lawful under
the Environmental Code could be subject to a separate judgment, while the conditions for
the said business activity could then be addressed in a subsequent judgment. The company
Nordkalk had thus been authorised by the Land- and EnvironmentAppeal Court to quarry

20 Styrningen av rättskedjan, RIR 2019:15, En granskningsrapport från Riksrevisionen, https://
www.riksrevisionen.se/download/18.7f78f7c816ad07d3e4012d47/1558333568646/RiR_2019_15_
ANPASSAD.pdf, visited 5 February 2020, see esp. at 4.3.

21 CJEU 11 March 2010, C-24/09, Djurgården-Lilla Värtans Miljöskyddsförening v AB Fortum Värme samägt
med Stockholms stad, ECLI:EU:C:2010:138, see also CJEU 15 oktober 2009, C-263/08, Djurgården-Lilla
Värtans Miljöskyddsförening v Stockholms kommun genom dess marknämnd, ECLI:EU:C:2009:631.
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limestone. The conditions for the quarrying were to be set by the Land- and Environment
Court. Questions arose on how the quarrying would affect a Natura 2000-area and on the
extent and intensity of legal review when the conditions were to be set. The rules in the
Environmental Code implemented Directive 92/43/EEC on the conservation of natural
habitats and of wild fauna and flora. The Supreme Court reminded that according to
caselaw from the CJEU, the assessment should be comprehensive.22 The Supreme Court
held that the division of the assessment into two stages (first the judgment on whether the
activity is lawful and then the judgment on conditions) must not lead to the granting of
authorisations where all questions that shall be included are not assessed at some stage.
The interpretation and application of the national procedural provision must be adjusted
to the requirements that follow from Union law.

A general court was held competent to hear a case on compensation for VAT which
had been levied contrary to Union law in NJA 2017 s. 589 (Banken och posten). The
background to the casewas theCJEU’s finding that Sweden had failed to fulfil its obligations
under Directive 2006/112/EC on the common system of value added tax by failing to
exempt certain public postal services from VAT.23 Nordea Bank initiated proceedings
against the state. One of Nordea Bank’s claims was on repayment of VAT which Nordea
Bank had paid to various companies within the Posten group. The Swedish state argued
that the general courts were not competent to hear the case. The Supreme Court upheld
the findings of the District Court and the Appeal Court. There were no national legal rules
which governed the situation. No other court or authority had been designated by law,
and consequently the general courts were competent to hear the case.

Access to court was tried in NJA 2018 s. 936 (Speglingen). The Swedish Competition
Authority had carried out unannounced inspections at the premises of five companies in
the insurance business. The Competition Authority copied the content of the companies’
computer systems and brought the copies back to the authority for further examination.
Later, the Competition Authority made 13 700 copies of files from the computer systems
and added to their case file, despite opposition from the insurance companies. The
companies attempted to appeal the measure to make copies to the Patent- and Market
Court, but the court dismissed the appeal, considering that this was not the type of decision
that could be appealed. The decision to dismiss the appeal was upheld by the Patent- and
MarketAppeal Court. The SupremeCourt upheld that finding. TheCompetitionAuthority
must ask for judicial assistance from the Swedish Enforcement Authority if the company
opposes investigation measures. The judicial assistance measures can be appealed to a

22 CJEU 7 September 2004, C-127/02, Landelijke Vereniging tot Behoud van de Waddenzee and Nederlandse
Vereniging tot Bescherming van Vogels v Staatssecretaris van Landbouw, Natuurbeheer en Visserij,
ECLI:EU:C:2004:482, at p. 53-56.

23 CJEU 21 April 2015, C-114/14, European Commission v Kingdom of Sweden, ECLI:EU:C:2015:249.
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court. The companies must thus be considered to have had access to court. This met the
requirements of the ECHR andUnion law according to the SupremeCourt. It was deemed
possible that the companies’ rights can be violated if they are denied such legal examination.
The Competition Authority had in fact not asked the Enforcement Authority for judicial
assistance, and consequently there was no possibility for the companies to appeal. This
still did not expand the right to appeal or lead to the creation of a specific right to appeal
in the particular case.

A rather complex case on remedies was tried in NJA 2018 s. 1127. The case was on
damages against the backdrop of a public procurement procedure. National rules laying
down limitations on liability in damageswere tried against a bulk ofUnion caselaw, notably
the Francovich- and Brasserie du Pêcheur doctrines.24 The case dealt with access to effective
remedies and the full effect of Union law. For the purposes of this report, it suffices to say
that the Supreme Court found that the limitations in national law would apply as long as
the requirements of effectiveness and equivalence were observed.

A trend that can be observed when comparing earlier and more recent caselaw on
standing, remedies and intensity of legal review is how the Supreme Court seems to have
gained confidence over time.While the earlier judgments communicated some cautiousness,
recent caselaw is addressing these issues in a more bold and straightforward style.

Administrative courts only provide a few examples of cases in which caselaw of the
CJEU regarding effective judicial protection in general and access to court in particular,
have had an impact on the courts’ view on whether a complainant should be considered
to have standing.

As a rule, the question of whether sufficient effective judicial protection has been
provided for in national legislation is much more often raised with reference to article 6
and article 13 of the ECHR rather than with reference to EU law and the CJEU’s caselaw.
See for example the judgmentHFD2018 ref. 46 regarding the question of whether a person
who had applied for and had been denied a hunting license for the culling of moose, had
the right to appeal, in spite the fact that the applicable legislation (Jaktförordningen)
contained a prohibition to appeal decisions by the Swedish Environmental Protection
Agency (the EPA). The appeal was rejected by the administrative court of first instance as
well as by the Administrative Court of Appeal. When the case reached the Supreme
Administrative Court, it concluded that the decision by the EPA to deny the applicant a
hunting license constituted a civil right in the meaning of article 6 ECHR and therefore it
had been wrong by the lower courts to reject the appeal. The case turned around the fact

24 Court of Justice 19 November 1991, Joined Cases C-6/90 and C-9/90, Andrea Francovich and Danila
Bonifaci and others v Italian Republic, ECLI:EU:C:1991:428, and CJEU 5 March 1996, C-46/93, Brasserie
du Pêcheur SA v Bundesrepublik Deutschland and The Queen v Secretary of State for Transport, ex parte:
Factortame Ltd and others, ECLI:EU:C:1996:79.
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that the applicant was the owner of forest where the moose caused severe damage by
grazing on newly planted pine. She had applied for the hunting license to protect the forest
from further damage.

One of the few examples of when reference has been made to EU law and the Charter,
among other sources, is the judgment of the Supreme Administrative Court in HFD 2015
ref. 79. The question at issue in this case, which is an earlier case than the judgment HFD
2018 ref. 46 referred to above, also had to do with the prohibition to appeal decisions of
the EPA in the legal act governing when to accept hunting licensing (Jaktförordningen).
In this case the EPA had accepted hunting licenses for hunting 24 wolves. The question
arose of whether it was possible for an organisation called Nordulv to appeal, despite the
fact that the applicable legislation (Jaktförordningen) contained a prohibition to appeal
decisions of the EPA. The appeal by Nordulv was rejected in the lower instances with
reference to the prohibition to appeal decisions by the EPA. When the case reached the
SupremeAdministrative Court, it referred to the content ofDirective 92/43/EEC of 21May
1992 on the conservation of natural habitats and of wild fauna and flora, several provisions
of the Århus Convention, article 19(1), second subparagraph, of the EU Treaty, article 47
of the Charter as well as caselaw of the CJEU and came to the conclusion that a decision
of the EPA in the given context must be possible to appeal. Thus, the Supreme
Administrative Court decided that the prohibition to appeal decisions by the EPA should
not have been be upheld by the lower instances.

We make the general observation that while the outcome in the latter two cases are
similar, they are reasoned differently. This may partly be explained by reference to the fact
that one of the cases (themoose hunting license) invokedmatters of property and ownership
rights, while the other case was on standing for an organisation to appeal a decision on
hunting licenses for wolves (an endangered species).

An example of when reference to EU law resulted in amore restricted view on standing
than provided for in national law is the judgment HFD 2017 ref. 62. The Legal, Financial
andAdministrative Services Agency, which is responsible for organising and coordinating
all public tenders needed to provide the State authorities with public works, supply and
service contracts, had been organising a call for tender concerning a framework agreement
for internet maintenance. A company that had not offered a tender appealed to an
administrative court of first instance and claimed that the procurement was unlawful
because the contract period was set to seven years, whereas it was legally restricted to four
years unless there were extraordinary circumstances. The appeal was rejected by the
administrative court of first instance on the ground that the company had not offered a
tender and could therefore not be considered to have standing. The company appealed to
the Administrative Court of Appeal, which also rejected the appeal on similar grounds but
with focus on the fact that the vendor did not even seem to have an interest in offering a
tender in the procurement in question. The Supreme Administrative Court recognised
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that the national provision implementing Directive 2004/18/EC25 was not restricted to
provide standing only to thosewith an interest in offering a tender in a certain procurement.
The Supreme Administrative Court, however, referred to Directive 2004/18/EC as well as
Council Directive 89/665/EEC26 (the directive on effectiveness of reviewing procurement
procedures) which did provide for a more restricted view on standing. The Supreme
Administrative Court also referred to the preparatorywork for implementing the directives
in question and noted that it was the wish of the Swedish legislator that the national
provision should have a similar meaning as the ones in the directives. Thus, the Supreme
Administrative Court concluded that the appellant did not have standing because it did
not have a real interest in making an offer of tender in the procurement at issue.

Question 6

In 2004 theCommission delivered a reasoned opinion to Sweden in accordancewith article
258 (ex article 226 TEC) TFEU.27 The consequences of the criticism put forward by the
Commission in 2004 was that a new law (lag [2006:502] med vissa bestämmelser om
förhandsavgörande från Europeiska Unionens domstol) was adopted, which entered into
force on 1 July 2006. According to the 2006 law any court, covered by the obligation in
accordance to EU law to make a reference for a preliminary ruling, had to state the reasons
for not referring a case involving EU law to the CJEU.

An analysis of the 120 or so cases referred to as “EU law related cases” between
2009-2019,mentioned on thewebsite of the SupremeAdministrative Court for the purpose
of this report, has led to the following conclusion. It is fair to say that the Supreme
Administrative Court, in cases where it has been asked by the claimant to refer the case to
CJEU for a preliminary ruling, as a rule has provided clear reasons, relating to the CILFIT
conditions, for why it has decided not to refer the case to the CJEU.28 Moreover, the analysis
also provides evidence of the fact that the Supreme Administrative Court in seven cases
has decided to make a reference for a preliminary ruling on its own initiative (ex officio).

25 Directive 2004/18/EC of the European Parliament and of theCouncil of 31March 2004 on the coordination
of procedures for the award of public works contracts, public supply contracts and public service contracts,
OJ L 134, 30.4.2004, p. 114-240.

26 Council Directive 89/665/EEC of 21 December 1989 on the coordination of the laws, regulations and
administrative provisions relating to the application of review procedures to the award of public supply
and public works contracts, OJ L 395, 30.12.1989, p. 33-35.

27 Document no C (2004) 3899 of 13 October 2004 relating to infringements proceedings 2003/2161.
ec.europa.eu/atwork/applying-eu-law/infringements-proceedings/infringement_decisions/index.cfm?lang_
code=ENandtypeOfSearch=trueandactive_only=0andnoncom=0andr_dossier=20032161anddecision_date_
from=anddecision_date_to=andtitle=andsubmit=Search.

28 http://hogstaforvaltningsdomstolen.old.domstol.se/Avgoranden/Europarattsliga-avgoranden/.
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Looking at the general courts, a key case is when the SupremeCourt dealt with a petition
for a new trial in NJA 2016 s. 320. The applicant, KL, had in his capacity as editor-in-chief
of a daily newspaper accepted the publication of an advertisement for the non-Swedish
betting companyUnibet. He had been sentenced to a fine by theAppeal Court for violating
the Act on Lotteries. He appealed and asked that the Supreme Court should make a
reference for a preliminary ruling to the CJEU. The Supreme Court refused to make a
reference and denied KL leave for appeal. When petitioning for a new trial later on, KL
pointed to the fact that the Supreme Court in a subsequent case (NJA 2012 s. 1073) had
acquitted two publishers in a similar situation, following a reference for a preliminary
ruling by the Appeal Court. The Supreme Court recalled that the CJEU in Sjöberg and
Gerdin had held that (the now) article 56 TFEU precluded a system of exclusive rights,
according to which the promotion of gambling organised in another Member State is
subject to stricter penalties than the promotion of gambling operated on national territory
without a license.29 If that caselaw had been applied to KL’s case, he would have been
acquitted according to the Supreme Court. The fact that the Supreme Court had reversed
its caselawwas however not sufficient reason to grantKL a new trial according to established
national caselaw. The question remained whether the ruling of the CJEU in Sjöberg and
Gerdin was reason enough. The Supreme Court had time and time again held that the
rules in the Swedish Procedural Code should be applied in basically the same way if new
caselaw from the CJEU emerges, with reference to the principle of national procedural
autonomy. Nevertheless, the principles of equivalence and effectiveness must be observed
(here, the Supreme Court cited Klausner Holz Niedersachsen30). The Supreme Court
moved on to caselaw which supported the view that Member States enjoy a certain
discretion when deciding what is required to protect consumers and preserve public order
when it comes to gambling.31 It concluded that the ruling in Sjöberg and Gerdin was not
a reason to open a new trial. Next, the Supreme Court considered whether its own refusal
to refer a question for a preliminary ruling constituted a reason for a new trial. It held that
a refusal of the Supreme Court to refer a question for a preliminary ruling could “under
certain conditions” lead to the opening of a new trial. While it is desirable that Union law
on preliminary rulings are adhered to, a distinction must be made on a case by case basis.
The conclusion of the Supreme Court was that the refusal to make a reference to the CJEU
had been based on the assessment that Union law was clear. That assessment seemed just

29 CJEU 8 July 2010, Joined Cases C-447/08 and C-448/08, Criminal proceedings against Otto Sjöberg and
Anders Gerdin, ECLI:EU:C:2010:415, at p. 57.

30 CJEU 11 November 2015, C-505/14, Klausner Holz Niedersachsen GmbH v Land Nordrhein-Westfalen,
ECLI:EU:C:2015:742, at p. 38-40.

31 CJEU 6 March 2007, Joined Cases C-338/04, C-359/04 and C-360/04, Criminal proceedings against Massi-
miliano Placanica, Christian Palazzese and Angelo Sorricchio, ECLI:EU:C:2007:133, at p. 47.
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in the light of the prevailing view at the time. KL had not brought forward reasons based
on the underlying Union law and of such weight that a new trial should be opened.

Question 7

Ne bis in idem

For many years Sweden applied a system whereby a failure to provide the correct
information to the tax authority on which it could base its calculations could result in a
tax surcharge (tax penalty). In parallel with this system it was possible, on the same facts,
to initiate criminal proceedings towards the same person who had already paid a tax
penalty. If the activities were considered to constitute tax fraud the criminal proceedings
could lead to criminal sanctions. A similar risk for double sanctions was present also in
other areas of law.

In 2009 the European Court of Human Rights, in two judgments, clarified it’s view on
how to understand the principle of ne bis in idem, i.e. the principle that no one should be
tried or punished twice.32 In the Zolotukhin case, the ECtHR found that the applicant was
convicted of “minor disorderly acts” in administrative proceedings which were to be
assimilated to “penal procedure”. After his conviction became “final”, several criminal
charges were raised against him. Of those, a majority referred to his conduct at different
times or in different locations. However, the charge of “disorderly acts” referred to precisely
the same conduct as the previous conviction of “minor disorderly acts” and also
encompassed substantially the same facts. This was contrary to the principle of ne bis in
idem.

These two judgments were widely discussed in Sweden at the time. Nonetheless, the
Supreme Administrative Court in cases RÅ 2009 ref. 94 and RÅ 2010 ref. 117 came to the
conclusion that the Swedish systemwith double sanctions was not contrary to the principle
of ne bis in idem. The Supreme Court, in a judgment dealing with the same question, came
to the same conclusion through a majority vote of 3-2 in cases NJA 2010 s. 168 I and II.
The SupremeCourt stated that the ECHRcaselawmade it possible to allowdouble sanctions
in some cases and Swedish legislation should only be set aside with reference to rights and
obligations based on the ECHR if it there is clear support for the fact that it is contrary to
the Convention. In a later case (NJA 2011 s. 444) the Supreme Court once again upheld
the system with double sanctions. In this case it was a question of whether the Swedish
system was contrary to the principle of ne bis in idem stated in article 50 of the Charter.

32 SergeyZolotukhin v. Russia, ECHR (2009), CE:ECHR:2009:0210JUD001493903 andRuotsalainen v. Finland,
ECHR (2009), CE:ECHR:2009:0616JUD001307903.
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The SupremeCourt found that article 50 of theCharter is applicable onlywhen theMember
States apply Union law. The provisions in the national law on tax evasion and tax penalties
were considered to fall outside Union law. The Supreme Court refused to refer the matter
for a preliminary ruling. Two justices wrote a dissenting opinion, holding that there was
a relevant question of interpretation of the Charter which should result in a reference for
a preliminary ruling.33

However, lower instance courts decided from time to time not to follow the judgments
of the SupremeCourts. TheDistrict Court ofHaparanda, in a case dealingwith the question
of tax fraud and cross boarder fish trading, decided to make a reference for a preliminary
ruling to the CJEU (the Åkerberg Fransson case). The CJEU left the final decision of
whether to consider Swedish tax surcharges as sanctions or not to the national court. It
however also took the opportunity to clarify that it is not possible for national courts to
uphold a principle (like the one stated by the Supreme Court) of “clear support” before
setting national legislation aside. Furthermore, the CJEU emphasised the obligation for
national courts hearing a case concerning Union law the meaning or scope of which is not
clear to it may or, in certain circumstances, to refer to the Court questions on the
interpretation of the provision of Union law at issue.34

Subsequently, the Supreme Court in NJA 2013 s. 502, referring to the preliminary
ruling in the Åkerberg Fransson case (see above), changed its view both with regard to the
need for “clear support” and the position that the Swedish system of double sanctions
could be upheld without being contrary to the principle of ne bis in idem. The Supreme
Administrative Court came to a similar conclusion not long after in HFD 2013 ref. 71.

Because of the shift in caselaw, prosecutors at the Swedish Economic Crime Authority
and the Swedish Prosecution Authority reviewed over 2 700 cases and applied for a new
trial in over 580 cases. The majority of the cases led to a new trial where the courts would
(almost without exception) grant new trials for the benefit of the sentenced person.35

With hindsight, it cannot be excluded that the two Supreme Courts were taking a
somewhat strict view on the application of the ne bis in idem principle in the 2013’ rulings.
In 2016, the ECtHR in A and B v. Norway held that it cannot be the effect of article 4 of
ProtocolNo. 7 that theContracting States are prohibited fromorganising their legal systems
so as to provide for the imposition of a standard administrative penalty on wrongfully
unpaid tax (albeit a penalty qualifying as “criminal” for the purposes of the Convention’s
fair-trial guarantees) also in those more serious cases where it may be appropriate to
prosecute the offender for an additional element present in the non-payment, such as

33 As mentioned previously, dissenting opinions are included in the judgment.
34 CJEU (Grand Chamber) 26 February 2013, C-617/10, Åklagaren v Hans Åkerberg Fransson,

ECLI:EU:C:2013:105, at p. 47-48.
35 Dubbelbestraffning – åtgärder vid Åklagarmyndigheten och Ekobrottsmyndigheten med anledning av två

beslut från Högsta domstolen.
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fraudulent conduct, which is not addressed in the “administrative” tax-recovery procedure.
The object of article 4 of Protocol No. 7 is to prevent the injustice of a person’s being
prosecuted or punished twice for the same criminalised conduct. It does not, however,
outlaw legal systems which take an “integrated” approach to the social wrongdoing in
question, and in particular an approach involving parallel stages of legal response to the
wrongdoing by different authorities and for different purposes.36

Subsequent to the judgments of the SupremeCourt and SupremeAdministrative Court
in NJA 2013 s. 502 and HFD 2013 ref. 71 respectively, new issues of ne bis in idem have
been raised in a range of cases in the administrative courts dealing with claimed double
sanction when, for example, different licenses have been withdrawn.37

References for preliminary rulings

We have looked into the references for preliminary rulings made by Swedish courts since
Sweden’s accession. According to our findings, first instance court references make up 28
per cent of the references,38 appeal courts 23 per cent, and the Supreme Courts (including
the Labour Court and the former Market Court) 46 per cent. The statistics support the
view that Union law is applied at all levels.

Examples not already mentioned

One illuminating examplewhen the SupremeAdministrativeCourt upheld the key doctrines
of EU law is the judgmentHFD2016 ref. 13. The Swedish Board of Agriculture had decided
to recover aid from an organisation of producers of fruit and vegetables, holding that it
no longer fulfilled the requirements for receiving aid. The organisation’s appeal to the
administrative court of first instance was denied but was approved by the Administrative
Court of Appeal with reference to the unclear legal support in national law for recovery.
The Supreme Administrative Court referred to and analysed the valid EU Regulation39

36 CE:ECHR:2016:1115JUD002413011, at 123.
37 See for example HFD 2014 ref. 80 regarding driver’s licenses and HFD 2015 ref. 20 regarding licenses to

have weapons.
38 To which can be added references from government boards; Överklagandenämnden för högskolan,

Utlänningsnämnden and Skatterättsnämnden.
39 Council Regulation (EC) No 1234/2007 of 22 October 2007 establishing a common organisation of agricul-

tural markets and on specific provisions for certain agricultural products, (Single CMO Regulation), OJ L
299, 16.11.2007.
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and additional implementing rules40 aswell as relevant caselaw of theCJEU and concluded
that there was legal support for recovery with reference to the EURegulation. The Supreme
Administrative Court also emphasised, in order to refute the argument by the claimant
that national procedural rules constituted an obstacle to recover the aid, that because the
right to recover unlawfully received aid was based on directly applicable EU law, potential
obstacles to actually recover aid could only be based on the general EU principle of
legitimate expectations and not on national procedural rules. The Court concluded, by
referring to caselaw of the CJEU, that the general EU principle of legitimate expectations
can never be upheld in a case where there are clear Union law provisions and an authority
trying to fulfil its task to apply that union law wrongfully has allowed an organisation to
receive aid. The Supreme Administrative Court decided that the aid should be recovered
with interest.

40 Commission Implementing Regulation (EU) No 543/2011 of 7 June 2011 laying down detailed rules for
the application of Council Regulation (EC)No 1234/2007 in respect of the fruit and vegetables and processed
fruit and vegetables sectors, OJ L 157, 15.6.2011, p. 1-163.
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United Kingdom

Theodore Konstadinides and Anastasia Karatzia*

Question 1

The main trends here pertain to the application of EU law to the UK-EU withdrawal
process. This has only beenmade implicit in the relevant judicial review cases. For instance,
the High Court in Webster by recognising the normative effect of article 50(1) Treaty on
EuropeanUnion (hereafter “TEU”) and by not denying that this provisionmay have ‘direct
effect’, impliedly admitted that EU law plays a role in the UK’s decision to withdraw. But
beyond the question of whether or not article 50(1) TEU can produce direct effect (and
therefore confer rights on individuals which UK courts are bound to enforce), the EU
fundamental principles enshrined in article 2 TEU, such as the rule of law (as a
commonly-shared principle safeguarded and enforced in the EU legal order) should also
apply to the exit process by virtue of the UK’s EU membership obligations.1

A UK precedent which dealt with the above issue, however, is the judgment in Shindler
which concerns the issue of the applicability of EU legal principles to the exit process and
in particular to the 2016 referendum and the withdrawal arrangements.2 In particular, the
opinion of Lord Justice Elias in the Court of Appeal was unequivocal in confirming that
EU law has no place in a state’s decision to remain or withdraw from the EU.3 Such an
opinion borrows from the German Constitutional Court’s (Bundesverfassungsgericht or
BVerfG) reserved judgment regarding the ratification of the Treaty of Lisbon. As it is
well-known, the BVerfG’s Lisbon judgment concerned a review of the compatibility with
German constitutional law of Germany’s ratification of the Lisbon Treaty. In its usual
fashion,4 the BVerfG interpreted EU withdrawal in its own domestic terms by placing
emphasis on the satisfaction of domestic constitutional requirements over EU ones and
declaring itself to be the final arbiter of the constitutionality of a potential withdrawal over

* School of Law, University of Essex.
1 See Konstadinides for protection and enforcement of EU law against the Member States: T. Konstadinides,

The Rule of Law in the European Union, Hart Publishing, Oxford, 2017, Chapter 5.
2 [2016] EWCA Civ 469 at [60] ‘…the construction of Article 50…which simply recognises the political reality

that EU law can have no part to play in the decision whether a state chooses to remain in the EU.’
3 Re Ratification of the Treaty of Lisbon [2010] 3 CMLR 13.
4 See Brunner v European Union Treaty [1994] CMLR 57; CJEU 16 June 2015, Gauweiler and Others v

Deutscher Bundestag, ECLI:EU:C:2015:400 (the OMT case); Case 2 BvR 2728/13. See for an extensive
analysis of the OMT case the special issue German Law Journal 15(2) (2014).
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and above the external assessment of the Court of Justice of the European Union (hereafter
“CJEU”).5

In a similar manner, it is worth noting the recent tendency of judges to take a rather
introverted approach to the protection of fundamental rights vis-a-vis the European
Convention ofHumanRights (hereafter “ECHR”) (described by Lord Steyn as a ‘new legal
order’,6 a phrase reminiscent of the CJEU’s famous Van Gend En Loos and Costa
proclamations about the EU legal order). For instance, the UK’s Supreme Court has in a
number of factually different cases placed specific emphasis on the common law as opposed,
for instance, to theHumanRightsAct 1998 and the ECHR, as fundamental rights sources.7

With reference to EU law, however, there is less resort to common law rights until
Brexit. This is the case even during the UK’s withdrawal period. By recognising the
detrimental effect of withdrawal on freedom of movement,Wightman appears to limit the
scope of the ‘purely internal situation’ doctrine in the context of Brexit and confirms that
‘the’ decision to leave impacts on fundamental rights of EU andUK citizens.8 In this respect,
the CJEUhad previously clarified inMelloni9 and confirmed inOpinion 2/1310 that national
standards of protection of fundamental rightsmust not compromise the level of protection
provided for by the Charter of Fundamental Rights of the European Union (hereafter
“Charter”) or the primacy, unity, and effectiveness of EU law. The Wightman decision

5 See Re Ratification of the Treaty of Lisbon paras 329-330: [329] ‘(…) The Lisbon Treaty makes explicit for
the first time in primary law the existing right of each member state to withdraw from the European Union
(Article 50 TEU). The right towithdrawunderlines theMember State’s sovereignty (…) [330]AnyMember
State may withdraw from the European Union even against the will of the other Member States (…) There
is no obligation for the decision to withdraw to be implemented by a withdrawal agreement between the
European Union and the member state concerned. In the case of an agreement failing to be concluded, the
withdrawal takes effect two years after the notification of the decision to withdraw (Article 50(3) TFEU).
The right to withdraw can be exercised without further obligations because the Member State that wishes
to withdraw does not need to state reasons for its decision. Article 50.1 Lisbon TEU merely sets out that
thewithdrawal of theMember Statemust take place ‘in accordancewith its own constitutional requirements’.
Whether these requirements have been complied with in the individual case can, however, only be verified
by the Member State itself, not by the European Union or the other Member States.’ Lord Justice Elias cited
this much criticised Karlsruhe Court’s judgment as basis for his decision in Shindler. However, historically,
the BVerfG has had limited authority in interpreting EU law and in determining the competences of the
CJEU.

6 R (Jackson) v Attorney General [2005] UKHL 56.
7 Kennedy v The Charity Commission [2014] UKSC 20; Osborn v Parole Board [2013] UKSC 61
8 See C. Gallagher QC et al, ‘An Independent Legal Opinion Commissioned by The European United

Left/Nordic Green Left (GUE/NGL) Group of the European Parliament, 2 March 2018 available at https://
www.doughtystreet.co.uk/news/independent-legal-report-brexit-and-human-rights-launched-today-
westminster visited 31 January 2020. See also on the flaws of the draft withdrawal agreement and on the
impact on fundamental rights: S. Smismans, ‘EU citizens’ rights post Brexit: why direct effect beyond the
EU is not enough’ European Constitutional Law Review, Vol.14, No.3, 2018, 443-474.

9 CJEU 26 February 2013, C-399/11, Melloni, ECLI:EU:C:2013:107, para. 60.
10 CJEU 18 December 2014, Opinion 2/13 (Accession of the EU to the ECHR) EU:C:2014:2454 cited in CJEU

10 December 2018, C-621/18, Wightman, ECLI:EU:C:2018:999, para [44].
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reiterates the CJEU’s position in this regard. Even if UK law might allow for a reverse
discrimination against its citizens on freedom of movement issues (subject to the Belfast
Agreement and the Common Travel Area rules), this does not translate into the
disapplication of the EU constitutional principles and the protection afforded to
fundamental rights by EU law in the context of UK’s departure from the EU.

Furthermore, one can legitimately challenge, also based on Wightman, the view that
the definition of ‘constitutional requirements’ under article 50(1) TEU should not engage
with the EU general principles or the rule of law requirements under article 2 TEU as have
been clarified by the Commission and the CJEU. Equally, it can be concluded that there
is no legal basis to argue that the EU general principles of law are inapplicable to the UK’s
exit process based on the General Court’s judgment in Shindler v Council11 which dealt
with the request for annulment of Council Decision of 22May 2017 authorising the opening
of the UK-EU negotiations and on domestic court decisions such as Micula given in the
context of state aid.12 The former case was rejected on procedural grounds. The latter one
dealt with the issue as to whether a UK judgment should be subject to EU rules as to state
aid in the context of Romania’s abolition of certain tax incentives in 2005. It, therefore,
carries no resonance here in the context of the constitutional requirements and implications
of article 50 TEU for the UK.

To conclude, it is argued that the decision to leave the EU should derive from the
sovereign will of the withdrawing state.13 Such sovereign decision should be exercised
within the boundaries of the rule of law also by reference to the principle of effectiveness

11 General Court EU 26November 2018, T-458/17,Harry Shindler and others v Council of the EuropeanUnion,
ECLI:EU:T:2018:838. The actionwasmainly dismissed because the claimants’ pleawas directed at quashing
a Council Decision which did not produce any effect on his legal situation. As stated in para [46] the General
Court held that ‘[a]nnulment of the contested decision would thus have no impact on the legal situation
of UK citizens, including those who, like the applicants, live in another EU Member State and did not have
the right to vote in the referendum of 23 June 2016 and the UK general elections. It would lead neither to
annulment of the notification of intention towithdrawnor to suspension of the two-year time limit provided
for by Article 50(3) TEU. The applicants’ rights would remain unchanged.’

12 See Legatt LJ in Micula and others v Romania [2018] EWCA 1081 [267]: ‘under the UK constitution Parlia-
ment is sovereign and that European law has domestic effect in the UK only because and to the extent that
it has been given such effect by section 2(1) of the 1972 Act: see e.g. R (HS2 Action Alliance Ltd) v Secretary
of State for Transport [2014] UKSC 3; [2014] 1 WLR 324, para 79; Pham v Secretary of State for the Home
Department [2015] UKSC 19; [2015] 1 WLR 1591, [80], [90]; R (Miller) v Secretary of State for Exiting the
European Union [2017] UKSC 5; [2018] A.C. 61, [41]-[42]. Second, section 2(1) of the 1972 Act refers to
rights, powers etc ‘created or arising by or under the Treaties’. It is ultimately for the UK courts to determine
the scope of section 2(1) and, in principle, a UK domestic court could decide that an EU measure or decision
is so clearly outside the powers conferred by a Treaty provision that it would not be “created or arising by
or under the Treaties”within themeaning of section 2(1): see Shindler v Chancellor of TheDuchy of Lancaster
[2016] EWCA Civ 469; [2017] QB 226, [58]- [59]; and the Pham case, [90].

13 As confirmed by the CJEU in Wightman at [56]: ‘It follows that Article 50 TEU pursues two objectives,
namely, first, enshrining the sovereign right of a Member State to withdraw from the European Union and,
secondly, establishing a procedure to enable such a withdrawal to take place in an orderly fashion.’
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of EU law and to the respect for fundamental rights. As such, the exercise of the sovereign
right to withdraw from the EU pays regard to the impact of the manner of exercise of that
right upon EU law in accordance with the common values. To argue to the contrary would
be incompatible with the Supreme Court’s well-known judgment in Miller.

Question 2

UK judges seem to have long accepted that the doctrine of Parliamentary sovereignty has
been modified by legal developments including EU membership. Jackson and Thoburn
are indicative of a turn in judicial approach that is keen on subjecting statutes to the scrutiny
of constitutional review as well as elaborating on the theoretical foundations that underpin
it. At the same time, the Supreme Court has placed in its recent judgment in UNISON
emphasis on the rule of law as the underlying value of constitutional theory in the UK.14

TheCJEUhas spelt out the implications ofmembership and (more recently)withdrawal
in a host of decisions. With regard to UK membership, we know since Factortame that
sovereignty meant that Acts of Parliament were no longer inviolable where they clashed
with EU law. The CJEU has hardly changed its approach even with reference to domestic
measures that aim to assist in the enforcement of EU law. For instance, in a recent case
from Ireland, the CJEU held that the primacy of EU law precludes national legislation that
sets up a body such as the Irish Workplace Relations Commission to ensure enforcement
of EU law in the field of employment recruitment.15 TheCJEU held that such a body lacked
jurisdiction to decide to disapply a rule of national law that was contrary to EU law.

Consistent with the CJEU’s jurisprudence, in a recent case the Court of Appeal
invalidated the UK government’s decision to grant licences for the sale of military
equipment to Saudi Arabia for possible use in the conflict in Yemen.16 The Court found
that the government had violated article 2.2 of the EU Common Council Position
2008/944/CGSP, as adopted in the Secretary of State’s 2014 Guidance. Article 2.2 compels
Member States to deny a licence for the sale of military equipment to other states if there
is a clear risk that this equipment might be used ‘in the commission of serious violations
of international humanitarian law’.

Such a modification of sovereignty also applies to those measures identified as
constitutional within the UK. For instance, if EU law engages with a fundamental right
from a UK constitutional perspective, then it is perfectly appropriate, from a UK
constitutional standpoint, for the general principles of EU law to apply to the abrogation

14 R (on the application of UNISON) v Lord Chancellor [2017] 3 W.L.R. 409.
15 Court of Justice EU 4 December 2018, Case C-378/17, Minister for Justice and Equality, Commissioner of

An Garda Síochána v Workplace Relations Commission, (2018) ECLI:EU:C:2018:979.
16 R (Campaign Against Arms Trade) v Secretary of State for International Trade [2019] EWCA Civ 1020.
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(such as access to justice before the CJEU after the exit date) or the limitation of
fundamental rights17 due to Brexit. This was recently confirmed by Benkharbouche18 at
[78], where the SupremeCourt confirmed that when dealingwith fundamental rights such
as article 47 of the EU Charter of Fundamental Rights19 ‘a conflict between EU law and
domestic lawmust be resolved in favour of the former and the lattermust be disapplied…’.

Equally the degree of application of EU law to the process of UK withdrawal is key to
the constitutionality of the decision to leave the EU and the validity of the respective
notification. The question of application of EU law to the UK-EU withdrawal process has
hardly been addressed by the UK courts in the relevant judicial review challenges – it only
features in some judges’ reasoning in a rather implicit manner. By contrast, the academic
debate on the scope of application of EU law to the exit process (article 50(1) TEU in
particular) provides a useful compendium in relation to the constitutionality of the decision
contained in the UK’s notification to leave the EU, especially its subjection to EU
institutional and substantive rules. It points to the fact that in exercising its sovereign right
to withdraw from the EU the UK should be vigilant about the impact of the manner of
exercise of that right upon EU law. This includes the way in which the UK adopted the
decision to leave the EU and communicated such decision to the European Council. In
the same tone, the importance of interpreting article 50(1) TEU and the steps taken by the
withdrawing Member State in line with EU law have hardly been understated by
academics.20

17 In this respect Lord Reed in UNISON stressed at [117] that: ‘Given the conclusion that the fees imposed by
the FeesOrder are in practice unaffordable by some people, and that they are so high as in practice to prevent
even people who can afford them from pursuing claims for small amounts and non-monetary claims…, it
follows that the Fees Order imposes limitations on the exercise of EU rights which are disproportionate,
and that it is therefore unlawful under EU law.’

18 Benkharbouche v Secretary of State for Foreign and Commonwealth Affairs and Secretary of State for Foreign
and Commonwealth Affairs and Libya (Appellants) v Janah [2017] UKSC 62.

19 Article 47 reads as follows: ‘Everyone whose rights and freedoms guaranteed by the law of the Union are
violated has the right to an effective remedy before a tribunal in compliance with the conditions laid down
in this Article….’

20 See P. Eeckhout and E. Frantziou, ‘Brexit and Article 50 TEU: A constitutionalist reading’, CMLR Vol.54,
No.3, 2017, pp.695-734; A.F. Tatham, ‘Don’t Mention Divorce at the Wedding, Darling!: EU Accession
and Withdrawal after Lisbon’, in A. Biondi, P. Eeckhout and S. Ripley (Ed.), EU law after Lisbon, Oxford,
Oxford University Press, 2012, p.149; D. Kostakopoulou, ‘Brexit, voice and loyalty: Reflections on Article
50 TEU’, ELR, Vol.41, No.4, 2016, pp. 487-489, at p.488. Kostakopoulou argues that ‘In contemplating
withdrawal and referenda, theMember States cannot appease themselves that they engage in actio in distans.
Their actions as well as official discourses in national arenas affect their partners, the citizens and residents
of the Union here, now and in the future. If they do not follow the voice or exit provisions contained in the
Treaties, their actions essentially undermine the integrity of the EU’s institutional framework and can easily
lead to a decline in trust and confidence in the EU…’ and ‘Giving a dissenting Member State the licence to
ignore the voice and exit mechanisms existing in the Treaties would also be tantamount to authorising the
EU’s involvement with domestic political games and intra-party interests and agendas, but the EU can only
be guided by the “collective good”’.
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Although reactions to the principle of EU law supremacy have been associated with
the German Constitutional Court/BVerfG (see OMT preliminary reference),21 there have
been efforts in recent years from theUKhighest courts to impose limits upon the potential
supremacy of EU law on grounds derived from domestic constitutional norms. A notable
reference to constitutional identity by the UK Supreme Court in the HS2 case (expressed
through a direct quote from the BVerfG) shows a tendency to revive (parliamentary)
sovereignty in the context of identity.22 It is worth noting that article 9 of the Bill of Rights
1689which precludes the impeaching or questioning in any court of debates or proceedings
in Parliament has shaped the constitutional relationship between the UK and EU law,
which can only be established by common law in the light of domestic statutes and not by
the CJEU holding, for instance, that national courts are obliged to scrutinise parliamentary
process in order to comply with EU secondary legislation.

Outside the courtroom, the House of Commons European Scrutiny Committee has
used the term/concept of UK “constitutional identity” explicitly, but it has been very
mindful of a key characteristic, Parliamentary Sovereignty. The closest it has come to
making any reference to the concept of “constitutional identity”, albeit indirectly, is in the
relevant Report on the HOC system of scrutinising EU law.23 In paragraphs 164-178, the
Committee recognised evidence given by Chalmers, which drew on the importance of the
constitutional identities of Member States, in making two of its recommendations. The
first related to a unilateral national veto of prospective EU law and the second to the
unilateral disapplication of existing EU law.

Question 3

The main trends regarding mutual recognition and mutual trust pertain to EU criminal
lawwhich is built on these premises.24 As has been discussed elsewhere,mutual recognition

21 Court of Justice EU 16 June 2015, Case C-62/14 Gauweiler v Deutscher Bundestag ECLI:EU:C:2015:400.
22 R (on the application of HS2 Action Alliance Limited) v Secretary of State for Transport and another [2014

UKSC 3.
23 See ‘European Scrutiny Committee - Twenty-Fourth Report Reforming the European Scrutiny System in

the House of Commons’ http://www.publications.parliament.uk/pa/cm201314/cmselect/cmeuleg/109/
10908.htm#a31 visited 31 January 2020.

24 See on mutual recognition in EU criminal law: L. Klimek, Mutual Recognition of Judicial Decisions in
European Criminal Law, Switzerland, Springer Verlag, 2017; W. van Ballegooij, The Nature of Mutual
Recognition in European Law: Re-examining the notion from an individual rights perspective with a view
to its further development in the Criminal Justice Area, Intersentia, 2015; C. Janssens, The Principle of
Mutual Recognition in the EU,Oxford, OxfordUniversity Press, 2013; K. Lenaerts, ‘The principle ofMutual
Recognition in the Area of Freedom, Security and Justice’, University of Oxford, 30 January 2015. available
at: https://www.law.ox.ac.uk/sites/files/oxlaw/the_principle_of_mutual_recognition_in_the_area_of_
freedom_judge_lenaerts.pdf. visited 31 January 2020.
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constitutes the least contentious method for integration but one which nonetheless covers
a wide range of judicial decisions in all stages of the criminal justice process. The European
Arrest Warrant Framework Decision 2002/584 (hereinafter EAW Framework Decision)
was the first instrument in EU criminal law to be adopted following the principle of mutual
recognition (as opposed to harmonisation).25 Simultaneously, it is an instrument which
although augments judicial cooperation it touches upon a number of fundamental rights
– vis-à-vis the rights of the accused subject to criminal proceedings and surrender within
this framework.

Two cases are worth discussing here: the first is the case of Minister for Justice and
Equality v LM (hereinafter LM), a preliminary ruling which concerns the balancing of
mutual recognition with the commitment of the EU to protect judicial independence and
the fundamental right to effective judicial review in the context of non-execution of a
European Arrest Warrant (hereinafter EAW). The question referred to the CJEU was
whether an Irish judge shall refrain from surrendering a criminal suspect detained in
Ireland under a EAW issued against him by Poland when the latter State is undermining
the principle of judicial independence upon which the rule of law depends. The second
case concerns the RO decision of the CJEU which took place in the backdrop of the UK’s
withdrawal from the EU. The CJEU was requested by an Irish court to give a preliminary
ruling concerning the implications, in view of Brexit, on the execution of a EAW issued
by the UK under the EAW Framework Decision. The issue here concerned the status of
mutual recognition where the execution of a EAW is pending clarification of the law that
will be applicable in the issuing Member State after its withdrawal from the EU. 26

Before making reference to the contribution of LM, it is important to mention that the
CJEU has historically interpreted mutual recognition narrowly, restricting the avenues
available for national courts to refuse to execute a EAW. Instead, it has given priority to
the effectiveness ofmutual recognition based on presumedmutual trust. The LM judgment
is therefore important because, although the legality of the mutual recognition system
established by the EAW Framework Decision remains undisputed (as is its compatibility
with fundamental rights), the judgment sees the CJEU setting the boundaries pertaining
to the extent to which the EU can sustain an automatic system of recognition based solely
on presumed trust. The CJEU’s reference to the principles of mutual recognition and trust
in LM serves to highlight this fundamental premise based on Member States’ sharing of a
set of common values on which the EU is founded (article 2 TEU). In this context, the
CJEU explains that national implementation of EU law in a Member State is based on the
presumption that all other Member States comply with EU law (fundamental rights in

25 See M. Fichera, The Implementation of the European Arrest Warrant in the European Union: Law, policy
and practice, Antwerp, Intersentia, 2011.

26 CJEU 19 September 2018, C-327/18 PPU, Minister for Justice and Equality v RO, ECLI:EU:C:2018:733.
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particular). It implicitly recognises, however, that such a presumption is difficult to sustain,
especially in relation to maintaining a high level of mutual trust between the different
actors which partake in the system.27

InRO the CJEU held that the UK’s decision to leave the EU did not affect the execution
of a EAW issued by it as long as the UK was a Member State, unless there was concrete
evidence that the person surrendered would be at risk of being deprived of his recognised
rights after the issuing State’s withdrawal from the EU.

Question 4

Speaking in 2017 Lady Hale, President of the UK Supreme Court said that constitutionally,
the characteristics of the judiciary in a democratic state consist of four main virtues:
independence, incorruptability; high quality and diversity. She mentioned that ‘in a recent
survey of thousands of judges from 26 European countries, in six countries the judges’
perception of their own independence scored more than nine out of ten: the United
Kingdom was one of those countries, along with Ireland, Denmark (at the top in this as
in every other respect surveyed), Finland, Norway and the Netherlands.’28

Judicial independence is a critical component of the concept of the rule of law and has
taken a prominent role in the CJEU’s recent caselaw. While one may speak of a trend in
the CJEU’s reasoning regarding judicial independence, it needs to be stressed that the
CJEU’s findings lie in different premises. For instance, the preliminary reference in LM
was framed differently to Associação Sindical29 which was a special case altogether dealing
with the remuneration of judges in Portugal and its connectionwith judicial independence.
While inAssociação Sindical the CJEU established that judicial independence derives from
articles 2, 4(3) and 19 TEU, in LM the CJEU focused primarily on article 47 of the Charter
as the source of judicial independence. The CJEU, therefore, connected judicial
independence with effective judicial review and the right to an effective remedy before a
court.

Judicial independence has been traditionally protected in the UK by means of a
constitutional convention rather than by statute. Having said that, there are a number of
written references to judicial exclusion from politics in various old and new sources of the

27 Cases where LM was applied: Poland v Maciejec, 2019 S.L.T. (Sh Ct) 123; Regional Court in Bielsko-Biala,
Poland v Charyszyn, [2019] 5 WLUK 195.

28 LadyHale ‘Judges, Power andAccountability Constitutional Implications of Judicial Selection’Constitutional
Law Summer School, Belfast https://www.supremecourt.uk/docs/speech-170811.pdf visited 31 January
2020.

29 Court of Justice EU 27 February 2018, Case C-64/16, Associacao Sindical dos Juizes Portugueses v Tribunal
de Contas, (2018) ECLI:EU:C:2018:117.
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UK constitution. First and foremost, as mentioned in relation to HS2, the separation of
powers is key in maintaining that judges should not be involved in the legislative process.
Asmentioned, Parliament is sovereign in theUK and article 9 of the Bill of Rights prevents
the courts from questioning what takes place in Parliament. Additionally, the
Commonwealth (Latimer House) Guidelines are explicit that ‘while dialogue between the
judiciary and government may be desirable or appropriate, in no circumstances should
such dialogue compromise judicial independence.’

Most to the point regarding judicial independence, the Constitutional ReformAct 2005
makes provision in section 1 about the requirements of the rule of law, while section 3(1)
stresses that ‘The Lord Chancellor, other Ministers of the Crown and all with responsibility
for matters relating to the judiciary or otherwise to the administration of justice must
uphold the continued independence of the judiciary.’ What is also important is the fact
that under the Constitutional Reform Act, the Lord Chancellor no longer acts as a bridge
between the three branches of government: presiding officer in theHouse of Lords,member
of the Cabinet and senior judge in England and Wales. The Constitutional Reform Act
has also established the Supreme Court which replaced the Appellate Committee of the
House of Lords. All these are positive steps with regard to judicial independence as required
by the doctrine of separation of powers.30 In a similarmanner to the Constitutional Reform
Act, the Judiciary and Courts (Scotland) Act 2008, established in section 1 similar duties
on the First Minister, the Lord Advocate, the Scottish Ministers and all persons with
responsibility for matters relating to the judiciary and the administration of justice.

Certain institutional initiatives are key to securing judicial independence in the UK.
They include the JudicialAppointmentsCommissionwhoseChair andmajority ofmembers
are not judges; the independent Judicial Appointments Board in Scotland; and the Senior
Salaries Review Body which is a non-political body responsible for making
recommendations to the Government on the remuneration of the judiciary. Other factors
which are relevant to judicial independence include judges’ personal immunity from suit
for acts and omissions in the exercise of their judicial functions. Of course such immunity
does not exempt them from the general duty to give reasons for their decisions or from
complaints. On a similar note, it is important to mention that judges of the High Court
and the courts above can only be removed by a resolution of both Houses of Parliament.

Moving forward, preserving public trust in the judiciary is a challenge ahead for the
UK. This is important for the preservation of the rule of law which ultimately depends on
the faith of the public for the institutions that uphold the law. Following recent Brexit
litigation, the continuing political debate on the role of the judiciary has concerned the
extent to which the judiciary is guilty of overreaching its constitutional remit, therefore

30 See A. Kavanagh, ‘The constitutional separation of powers’, in D. Dyzanhaus and M. Thorburn (Eds.)
Philosophical Foundations of Constitutional Law, Oxford, Oxford University Press, 2015.
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interfering in the executive’s work. As Lord Hodge stressed in 2018, ‘there is a danger to
judicial independence if elements in the media portray a caricature of the judiciary and if
judges, politicians and officials with responsibility for the administration of justice do not
act to correct misunderstandings.’31 This refers to the aftermath of the Miller judgment
and the Daily Mail’s James Slack’s slogan “Enemies of the People” aimed against the three
High Court judges who made a rather predictable decision by resuscitating the obvious:
i.e. that the ‘subordination of the Crown (i.e. the executive government) to law is the
foundation of the rule of law in the United Kingdom’32 This backfired a reaction from the
lord chief justice, Lord Thomas of Cwmgiedd, who criticised the then justice secretary,
Liz Truss for her failure to defend judges who were branded ‘enemies of the people’.

Striking the right balance between freedom of the press and media abuse is going to
be crucial in future involvement of judges in political controversies – the term ‘judicial
overreach’ comes to mind – and carries serious repercussions for the constitutional law
of foreign affairs since, as has been stressed by a commentator, ‘[n]ow that Miller has been
handed down, there is reason to think that courts will intervene – if appropriate
circumstances present themselves – to protect treaty-based source frombeing extinguished
as a result of prerogative action internationally.’33

Question 5

Regarding effective judicial protection and access to courts, the focus of the discussion in
the UK in recent years is placed on the cuts to legal aid and on their effect on those who
need to rely on legal aid in order to bring a case before a court. The Legal Aid, Sentencing
and Punishment of Offenders Act 2012 (LASPO) has limited the circumstances in which
civil legal aid can be granted. A judgment of the Court of Appeal recently highlighted the
impact of the EUprinciple of effective judicial protection on the application and limitations
of the legal aid cuts. In R (Gudanaviciene), the Court of Appeal held that an exceptional
funding determination must be made regarding civil legal services if the denial of such
funding would breach an individual’s rights under the ECHR, and that the contested legal
aid rules breached article 47 of the Charter.34

31 Lord Hodge, ‘Preserving judicial independence in an age of populism’, available at https://
www.supremecourt.uk/docs/speech-181123.pdf visited 31 January 2020.

32 R (on the application of Miller) v Secretary of State for Exiting the European Union [2016] EWHC 2768
(Admin); [2017] 1 All E.R. 158 at [26].

33 A. Hameed, ‘The rule of recognition and sources of law in Miller’ Public Law, Vol.61, 2019, pp.53-73.
34 R. (on the application of Gudanaviciene) v Director of Legal Aid Casework [2014] EWCA Civ 1622, at [56 -

59].
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More generally speaking, it is undeniable that EU law has had an impact on domestic
laws and procedures. For instance, as a result of the doctrine of state liability, UK citizens
can claim compensation from public bodies who have breached EU law; this is a possibility
that does not exist in situations of a legal or administrative wrongdoing where EU law (or
the Human Rights Act 1998) does not apply.35 EU law has also had a visible impact on
domestic rules in the field of environmental law.36 For instance, the CJEU has ruled more
than once that the UK’s litigation costs arrangements breached the Aarhus Convention
on access to justice in environmental law cases.37 Although in subsequent national litigation,
the Supreme Court did not clarify the guidance issued by the CJEU that the cost of
proceedings must not ‘appear to be objectively unreasonable,’38 the caselaw has led to
changes to the costs and expenses rules in England and Scotland.39

An area where we might see future developments as to the effect of EU law on national
procedures and remedies is that of private enforcement of competition law. The EU
Damages Directive, which was transposed in the UK in 2016, covers certain aspects of
private enforcement pertaining to damages claims resulting frombreach of EU competition
rules. However, the Directive - and thus the UK Damages Implementation Act40- is not
exhaustive, leaving several other matters open to be dealt with by UK courts under EU law
principles.41 These issues include inter alia claims for nullity of contracts, restitution, or
injunctions, the scope of compensation, the availability of class actions, showing fault and
the extent of damage and proof required.42 Under EU law, when the national judiciary will

35 D. Edwards, ‘Thirty years of judicial review in Scotland: the influence of European Union law’ Jur. Rev.,
Vol.4, 2015, pp.399-416, p.401.

36 Edwards, 2015, pp.415-417.
37 CJEU 13 February 2014, C-530/11,Commission vUnited Kingdom (2014) ECLI:EU:C:2014:6. See also CJEU

11 April 2013, C-260/11, Edwards and Pallikaropoulos v Environment Agency (2013) ECLI:EU:C:2013:221.
In Venn v Secretary of State for Communities and Local Government [2014] EWCA Civ 1539, Sullivan LJ
stated that ‘In the light of my conclusion on Article 9(3), and the decisions of the Aarhus Compliance
Committee and the CJEU in Commission v UK referred to in paragraph 24 above, it is now clear that the
costs protection regime introduced by CPR 45.41 is not Aarhus compliant insofar as it is confined to
applications for judicial review, and excludes statutory appeals and applications.’

38 CJEU 11 April 2013, C-260/11, Edwards and Pallikaropoulos v Environment Agency (2013)
ECLI:EU:C:2013:221. The guidance provided by the CJEU on the test of what is ‘prohibitively expensive’
has been characterised as cryptic and unable to provide a uniform interpretation throughout the EU. See
J. Findlay, ‘Protective Expenses Orders - A Settled Regime?’ Scottish Planning and Environmental Law,
Vol. 163, 2014, pp.53-54. For a broader discussion about effective judicial protection see Konstadinides,
2017.

39 Act of Sederunt (Rules of the Court of SessionAmendment) (Protective ExpensesOrders in Environmental
Appeals and Judicial Reviews) 2013 (SSI 2013/81); Cost Protection Rules r.45.41; Venn v Secretary of State
for Communities and Local Government [2014] EWCA Civ 1539; See Edwards, 2015, pp.415-417.

40 The Claims in respect of Loss or Damage arising from Competition Infringements (Competition Act 1998
and Other Enactments (Amendment)) Regulations 2017 (SI 2017/385).

41 K. Havu and L. Tarkkila, ‘EU Competition litigation and Member State procedural autonomy - current
issues’ G.C.L.R., Vol.11, No.2, 2018, pp.65-71, p.66.

42 Havu and Tarkkila, 2018.
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be called to fill in the gaps of the Directive, they should act in accordance with the EU law
principles of effectiveness and equivalence. It would be interesting, then, to explore and
compare the way in which domestic rules on private enforcement in the aftermath of the
Damages Directive have been influenced by the EU legal framework on competition law
in general and by the EU general principles more broadly speaking. These issues will, of
course, depend on the final look of the UK’s withdrawal from the EU and on the existence
or not of a UK-EU deal.43 Still, regardless of Brexit, we submit that these considerations
might be valid points regarding other EU Member States.

Question 6

We should note from the outset that there are no cases (pending or decided) in the
jurisprudence of the EuropeanCourt ofHumanRights (hereinafter ECtHR) on the refusal
of the UK Supreme Court to refer a case to the CJEU. There have been cases where the
Supreme Court considered whether to refer a matter to the CJEU under article 267 TFEU
but refused to do so.44 In a number of these cases, the Court concluded that the question
was acte clair.45 When these cases raised questions of EU law for determination, the Court
stated that those questions were either not open to reasonable doubt or they involved the
application by the national court to the facts of established principles of European law.46

Other reasons besides acte clair have also been provided by the Court to support its refusal
to refer. In one occasion, preliminary referencewas not sought because it seemed ‘unrealistic
to suppose that the Court of Justice would feel able to provide any greater or different
assistance’ than the Supreme Court.47 This approach has been characterised as ‘a striking
and significant departure from the criteria contemplated by EU law’.48 In another case,

43 See also M. Perraudeau ‘Back to the future: Brexit, EIA and the challenge of environmental judicial review’
Env. L. Rev., Vol. 21, No.1, 2019, pp. 6-20, discussing the principle of effectiveness in the context of envi-
ronmental law and the possible impact of Brexit in this field.

44 For a thorough analysis of the Supreme Court’s preliminary references to the CJEU, see A. Arnull, ‘The UK
Supreme Court and References to the CJEU’ Yearbook of European Law, Vol.36, No.1, 2017, pp.314-357.

45 Secretary of State for Work and Pensions v Gubeladze [2019] UKSC 31; R (on the application of Nouazli) v
Secretary of State for the Home Department [2016] UKSC 16; R (on the application of Chester) v Secretary
of State for Justice; McGeoch (AP) v The Lord President of the Council and another (Scotland) [2013] UKSC
63; Russell v Transocean International Resources Ltd [2011] UKSC 57; Bowen-West v Secretary of State for
Communities and Local Government [2012] EWCA Civ 321.

46 See respectively: X v Mid Sussex Citizens Advice Bureau and another, 12 December 2012, [2012] UKSC 59;
R (on the application of Chester) v Secretary of State for Justice; McGeoch (AP) v The Lord President of the
Council and another (Scotland) [2013] UKSC 63.

47 Morge (FC) v Hampshire County Council [2011] UKSC 2.
48 V. Heyvaert, J. Thornton, R. Drabble, ‘With reference to the environment: the preliminary reference proce-

dure, environmental decisions and the domestic judiciary’ Law Quarterly Review, Vol. 130, 2014, pp. 413-
442, p.426.
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Lord Walker advised the Supreme Court that, even if they did not perceive the case as acte
clair, they should still not refer the case to the CJEU because there was ‘a strong public
interest in resolving the matter without further delay.’49

The Supreme Court’s refusal to comply with its obligation to refer a matter of EU law
to the CJEU has attracted criticism with regard to a few key cases, some of which are
discussed here.50 In the case of Re N (Children)51, which concerned Regulation 2201/2003,
the Supreme Court proceeded on the basis that the issue in question was acte clair even
though LadyHale, who gave the judgment of the Court, had explicitly stated that thematter
at hand (i.e. whether article 15 of the Regulation applied to public law proceedings) could
not be regarded as acte clair. The rationale behind refusing to refer the matter in this case
was to avoid further delays in the litigation that involved children, and it was presented
as the best option available to the Court at the time. This led to commentary that ‘the
option favoured by Lady Hale should have been avoided, for it involved a clear breach of
the obligation to refer.’52

The refusal of the Court to refer a question inOffice of Fair Trading v Abbey National53

has also been criticised. The case concerned article 4(2) of Directive 93/13, which had not
been interpreted by the CJEU up to that point. Various reasons were given for the refusal
to refer, including that the parties did not want to further delay the litigation process, and
that public interest mandated a swift resolution of the matter. Yet it is well known that
delay in the litigation process is not a valid reason for a national court to refuse to refer a
matter of EU law to the CJEU. As Lord Walker himself noted in the judgment, ‘in other
circumstances it might be regarded as rather unprincipled to take that means of avoiding
an important issue of Community law, but in the special circumstances of this case I would
regard it as the lesser of two evils.’54

In the joint cases R (Chester) and R (McGeogh)55, the Supreme Court dealt with the
UK’s blanket ban on prisoners’ voting. Questions were raised in the case about whether
EU law post-Lisbon grants a right to vote in European elections and municipal elections
to every EU citizen, and whether the term ‘municipal elections’ includes elections to the

49 The Office of Fair Trading v Abbey National plc and Others [2009] UKSC 6.
50 For a discussion of the UK courts and preliminary reference in the field of environmental law, see Heyvaert,

Thornton, Drabble, 2014. The article argues that domestic courts seem to be particularly reluctant to use
the preliminary reference procedure when it comes to matters of environmental law. The authors identify
three reasons for this reluctance: the delay caused to the domestic litigation by sending a case to the ECJ; a
concern about the quality of the ECJ’s rulings’ and the fact that UK courts appear uncomfortable with the
hierarchical nature of the preliminary reference procedure.

51 [2016] UKSC 15
52 Arnull, 2017, p.342.
53 [2009] UKSC 6
54 ibid at [50].
55 R (on the application of Chester) v Secretary of State for Justice, McGeoch (AP) v The Lord President of the

Council and another (Scotland) [2013] UKSC 63.
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Scottish Parliament. The Supreme Court held that the applicants were not entitled to
invoke European law because it conferred no individual right and the principle of
non-discrimination was not engaged. It then went on to review the hypothetical question
of what would have happened if EU lawwas applied. Although the questionwas considered
in significant length, and despite the connection of the matter to EU law, no preliminary
reference was made to the CJEU.56

Lastly, the refusal by the Supreme Court to refer is particularly noteworthy in X v
Mid-Sussex Citizens Advice Bureau57 because the case set a precedent for the UK that
volunteers cannot rely on the Framework Directive 2000/78/EC on equal treatment in
employment and occupation58 or the national implementing legislation to challenge alleged
discrimination. According to Lord Mance, there was no scope for reasonable doubt about
this conclusion and hence there was no requirement to refer the case to the CJEU. It was
noted, however, that ‘it can certainly be doubted that it is acte clair that voluntary work is
not covered by the Framework Directive. A more purposive and less literal interpretation
of article 3 by the CJEU might have led to a different result.’59

It appears from the above examples that a number of reasons is given by the Supreme
Court to justify its refusal to refer a case to the ECJ, which is not always based on the case
being acte clair.60 More recently, the preliminary reference procedure was discussed as a
possibility in the context of cases pertaining to theUK’s withdrawal from the EU.Academic
commentators had argued that the Supreme Court was under an obligation to submit a
reference in the case of R (Miller) with regard to the UK’s constitutional requirements in
triggering article 50 TEU.61 Others argued that determining the revocability of a notice
under article 50 TFEUwas irrelevant to whether the internal, constitutional, requirements
for withdrawing from the EU have been fulfilled.62 Eventually, the Supreme Court inMiller

56 K. Monaghan ‘Case Comment: X v Mid Sussex Citizens Advice Bureau and Anor [2012] UKSC 59’, UK
SupremeCourt Blog, 21 January 2013, http://ukscblog.com/case-comment-x-v-mid-sussex-citizens-advice-
bureau-anor/ visited 31 January 2020.

57 X v Mid Sussex Citizens Advice Bureau and another [2012] UKSC 59.
58 Council Directive 2000/78/EC of 27 November 2000 establishing a general framework for equal treatment

in employment and occupation.
59 C. Rauchegger, ‘European Dimensions’, CJICL, Vol. 3, 2014, p.204.
60 Arnull, 2017.
61 A. Sanchez-Graells, ‘UK Supreme Court Miller Judgment seeks to reassert Parliamentary Sovereignty but

it does so in breach of EU law and in disservice to the UK Parliament’, 27 January 2017
www.howtocrackanut.com/blog/2017/1/24/uk-supreme-court-miller-judgment-seeks-to-reassert-
parliamentary-sovereignty-but-it-does-so-in-breach-of-eu-law-and-in-disservice-to-the-uk-parliament
visited 31 January 2020; G. Peretz, ‘Will the Supreme Court have to make a reference to the Court of Justice
of the EU in Miller?: further thoughts’, 14 November 2016 visited 31 January 2020 www.monckton.com/
will-supreme-court-make-reference-court-justice-eu-miller-thoughts/.

62 O. Garner, ‘Referring Brexit to the Court of Justice of the European Union: Why revoking an Article 50
notice should be left to the United Kingdom’, European Law Blog, 14 November 2016, https://
europeanlawblog.eu/2016/11/14/referring-brexit-to-the-court-of-justice-of-the-european-union-why-
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proceeded on the assumption, whichwas commonbetween the parties, that a notice under
article 50 TEU is irrevocable. As such, the Court did not even consider the possibility for
a preliminary reference. By way of contrast, in Wightman v Secretary of State for Exiting
the European Union63 a preliminary reference question was sent to the CJEU concerning
the revocation by a Member State of the notification of its intention to withdraw.64

revoking-an-article-50-notice-should-be-left-to-the-united-kingdom/ visited 31 January 2020; M. Wien-
bracke, ‘The Article 50 Litigation and the Court of Justice: Why the Supreme Court must NOT refer’, Ver-
fassungsblog, 8November 2016 https://verfassungsblog.de/the-article-50-litigation-and-the-court-of-justice-
why-the-supreme-court-must-not-refer/ visited 31 January 2020.

63 [2018] CSIH 62
64 CJEU 10 December 2018, C-621/18, Wightman, ECLI:EU:C:2018:999, para [44].
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Supplementary Contribution on the EFTA

Court

Michael-James Clifton*

Introduction

The vertical relationship between the EFTACourt (hereafter also “Court”) and the national
courts of the EEA/EFTAStates has long thought to be less hierarchical than the comparable
relationship between the Court of Justice of the European Union (hereafter “CJEU”) and
the national courts of the EUMember States. Indeed in Case E-18/11 Irish Bank, the Court
held that “the relationship between the Court and the national courts of last resort is, in
this respect, more partner-like.”1

This contribution examines the nature of the advisory opinion procedure of article 34
of theAgreement between the EFTAStates on the Establishment of a SurveillanceAuthority
and a Court of Justice (hereafter “SCA”) before the EFTA Court in the distinct legal order
of the EuropeanEconomicArea (hereafter “EEA”) at large. It will also consider and compare
the nature of the judicial dialogue fostered by the advisory opinion procedure, making
reference to the newly instituted Protocol 16 advisory opinion procedure before the
European Court of Human Rights (hereafter “ECtHR”), before setting out the report’s
conclusions.

The idiosyncratic nature of the EEA

Much has been written on the advisory opinion procedure before the EFTA Court.2 As
with a great deal of EEA law, the advisory opinion is, in the author’s view, very similar to

* Michael-James Clifton, LL.B., LL.M. Adv. (Leiden), Barrister (EandW), Barrister-at-Law (IE), Chef de
Cabinet in the Chambers of Judge Bernd Hammermann, EFTA Court; It must be stressed that the views
contained in the contribution are presented in the context of academic debate, are strictly personal to the
author, and do not represent those of the EFTA Court. Any errors are attributable to the author alone.

1 EFTA Court, judgment of 28 September 2012, Case E-18/11, Irish Bank Resolution Corporation Ltd v
Kaupþing hf (“Irish Bank”), [2012] EFTA Ct. Rep. 592, para. 57.

2 See for instance, the contributions of A. Rosas, A. Batliner, M. Sigurbjörnsson, S. Magnússon, and A. O.
Eidesen to part I.B ‘Access to Justice’ in EFTA Court (Ed.), The EEA and the EFTA Court - Decentred
Integration, Oxford, Hart Publishing, 2015; P. Christiansen and M. K. F. Dystland, ‘Article 34 SCA –
Advisory Opinion’, in F. Arnesen, H. H. Fredriksen, H. P. Graver, O. Mestad, C. Vedder (Eds.), Agreement
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but simultaneously slightly different from the preliminary reference procedure before the
CJEU. The extent to which those similarities and differences are perceived is perhaps a
reflection of the sui generis nature of the EEA Agreement itself.3 These differences in
thought and perspective may perhaps be observed as being between a more EEA State
friendly approach, often associated with Norwegian commentators focussing on ‘Norway
friendly’ interpretations and creating ‘room for manoeuvre’,4 and a perspective which
recognises that “[t]he EEA judicial constitution and its integrity are essential to the
sustainability of the EEA.”5

The EEA Agreement is unique as a treaty of regional economic integration, as it is
formed of two pillars: EU and EFTA, each with its own enforcement institutions.6 For
those viewing the EEA Agreement from an EU perspective it is not necessarily apparent
that the EFTA pillar is fundamentally more nuanced than the EU pillar because within
the EU, as a matter of EU law, the EEA Agreement has direct effect and is subject to the
principle of primacy.7 Rather than the EU law principles of primacy and direct effect, in
the EFTA pillar the EEA Agreement has analogous, but less far-reaching, principles of
quasi-primacy and quasi-direct effect.8 While the principle of state liability is common to
both EU law and EEA law, it is arguably more stringent in EEA law to counter-balance
the inherent weaknesses of quasi-primacy and quasi-direct effect.9

on the European Economic Area - A Commentary, Waldseestraße, Nomos Verlagsgesellschaft, 2018; C.
Baudenbacher, ‘The EFTA Court: Its Structure and Tasks’, in C. Baudenbacher (Ed.), The Handbook of
EEA Law, Cham, Springer, 2016; C. Baudenbacher, ‘The Relationship between the EFTA Court and the
Court of Justice of the European Union’, in C. Baudenbacher (Ed.), The Handbook of EEA Law, Cham,
Springer, 2016.

3 EFTACourt, judgment of 10December 1998, Case E-9/97, Sveinbjörnsdóttir v Iceland (“Sveinbjörnsdóttir”),
[1998] EFTA Ct. Rep. 95 para. 59.

4 See for instance, F. Sejersted, ‘Norges rettslige integrasjon i EU’, Nytt Norsk Tidsskrift, Vol. 25, No. 4, 2008;
and F. Sejersted, ‘Rett og politikk i europeiseringens tid’, Nytt Norsk Tidsskrift, Vol. 26, No. 03-04, 2009.

5 M. Andenæs, ‘Sovereignty’, in C. Baudenbacher (Ed.), The Fundamental Principles of EEA Law, EEA-ities
Cham, Springer, 2017, p. 107.

6 See generally, C. Baudenbacher and M.-J. Clifton, ‘Courts of Regional Economic and Political Integration
Agreements’, in C. P. R. Romano, K. J. Alter, Y. Shany (Eds.), Oxford Handbook of International Adjudi-
cation, Oxford, Oxford University Press, 2014.

7 CJEU, judgment of the Court of First Instance of 22 January 1997, T-115/94, Opel Austria v Council,
EU:T:1997:3, para. 107; CJEU 23 September 2003, C-452/01, Margarethe Ospelt, EU:C:2003:493, paras. 27
to 29.

8 This particular difference finds its foundations in Protocol 35 EEA and article 7 EEA. See generally, P.
Hreinsson, ‘General Principles’, in C. Baudenbacher (Ed.), The Handbook of EEA Law, Cham, Springer,
2016.

9 S. Magnússon and Ó. Í. Hannesson, ‘State Liability in EEA Law: Towards Parallelism or Homogeneity?’,
European Law Review, Vol. 38, No. 2, 2013.
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It is against this unique background, that the EFTA Court’s role must be viewed. In
reaching its judgments it must ensure the homogeneous interpretation of EEA law,10 and
fulfil the principle of reciprocity.11 This must be seen both in the nature of the particular
application of EEA law in a case, but equally in terms of the enforcement of EEA law as a
legal ecosystem.12

Indeed, “[t]he Court has repeatedly held that the objective of establishing a dynamic
and homogeneous European Economic Area can only be achieved if EEA/EFTA and EU
nationals and economic operators enjoy, relying upon EEA law, the same rights in both
the EU and EFTA pillars of the EEA.”13 Moreover, “[a]ccess to justice and effective judicial
protection are essential elements in the EEA legal framework (see Case E-2/02 Bellona v
ESA [2003] EFTA Ct. Rep. 52, paragraph 36; and in relation to the EU see Case C-432/05
Unibet [2007] ECR I-2271, paragraph 37). This can only be achieved if EEA/EFTA and
EU nationals and economic operators enjoy equal access to the courts in both the EU and
EFTA pillars of the EEA to ensure their rights which they derive from the EEA
Agreement.”14

Article 34 SCA in operation

The Court noted in Irish Bank that “When drafting Article 34 SCA, the EFTA States were
inspired by article 267 Treaty on the Functioning of the European Union (hereafter
“TFEU”). There are, however, differences.”15 Article 34 SCA reads as follows:

The EFTA Court shall have jurisdiction to give advisory opinions on the
interpretation of the EEA Agreement.
Where such a question is raised before any court or tribunal in an EFTA State,
that court or tribunalmay, if it considers it necessary to enable it to give judgment,
request the EFTA Court to give such an opinion.

10 See generally, P. Speitler, ‘Judicial Homogeneity as a Fundamental Principle of the EEA’, in C. Baudenbacher
(Ed.), The Fundamental Principles of EEALaw, EEA-ities Cham, Springer, 2017. It is particularly important
to note that homogeneity is a process-oriented concept as P. Speitler identified: Ibid. pp. 29 to 32.

11 See generally, C. Baudenbacher, ‘Reciprocity’, in C. Baudenbacher (Ed.), The Fundamental Principles of
EEA Law, Cham, Springer, 2017.

12 Of the Court’s 308 cases, 128 have been advisory opinion cases. These may be broken down as follows from
the courts of: Iceland: 35; Norway: 60; Liechtenstein: 28; andAustria/Finland/Sweden: 5 (Internal Statistics,
February 2019).

13 See, inter alia, EFTA Court, judgment of 13 June 2013, Case E-11/12 Beatrix Koch, Dipl. Kfm. Lothar
Hummel and Stefan Müller v Swiss Life (Liechtenstein) (“Beatrix Koch”), [2013] EFTA Ct. Rep. 272, para.
116 and case-law cited.

14 E-11/12, Beatrix Koch, para. 117.
15 E-18/11, Irish Bank, para. 57.

511

Supplementary Contribution on the EFTA Court



An EFTA State may in its internal legislation limit the right to request such an
advisory opinion to courts and tribunals against whose decisions there is no
judicial remedy under national law.

As far as the wording is concerned, there are three significant differences between articles
267 TFEU and 34 SCA. First, the text of article 34 SCA does not indicate that any court of
an EEA/EFTA State is legally obliged to make a reference to the Court. Second, the Court’s
rulings are, according to the text of article 34 SCA, advisory. Third, the right to make a
reference may be limited to courts of last resort by the national legislature.16

It is useful to note that in giving an advisory opinion, the Court seeks “to give as
complete and as useful a reply as possible to the referring court in the framework of the
close co-operation under Article 34 SCA.”17

In terms of article 34 SCA’s operation, several points ought to be addressed. The nature
of an ‘advisory opinion’; what law may be interpreted by the Court in such circumstances;
the Court’s interpretation of ‘a court or tribunal’; what questions may be referred; the
extent of any obligation to refer beyond the conditional; and the ability of an EFTA State
to limit the right to request an advisory opinion to only those courts and tribunals against
whose decisions there is no judicial remedy under national law. It is also necessary to
consider how the Court has interpreted the ability to intervene pursuant to article 36 SCA,
and the entitlement of EEA States, the EFTA Surveillance Authority, the Union and the
European Commission to submit written18 and oral19 observations.

Nature of an EFTA Court ‘advisory opinion’

The nature of an EFTA Court advisory opinion is, as noted above, sui generis. On the face
of its advisory opinions, the Court refers to them as a ‘judgment’ in the rubric, and as an
‘advisory opinion’ in the operative part.20 The term ‘advisory opinion’ itself, however, does
not make clear the nature of such a judicial act. The understanding of the weight of an
advisory opinion, as Skúli Magnússon has noted, has swayed between the demand for
fully-fledged homogeneity, equality, and reciprocity with the EU, and the premise of

16 C. Baudenbacher, ‘The EFTA Court: Its Structure and Tasks’, in C. Baudenbacher (Ed.), cit. fn above, p.
155; C. Baudenbacher, ‘The Relationship between the EFTA Court and the Court of Justice of the European
Union’, in C. Baudenbacher (Ed.), cit. fn above.

17 E-18/11, Irish Bank, para. 70.
18 Pursuant to article 20 SCA.
19 Article 97 of the Rules of Procedure (“RoP”).
20 Apart from between 1 July 1995 and 31 January 1999. Baudenbacher, ‘Reciprocity’, in C. Baudenbacher

(Ed.), cit. fn above, p. 43.
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non-interference with the legislative, executive and judicial powers of the EFTA States.21

This inherent tension reflects, for some, upon the authority of the Court’s acts as a whole.
The Court has held that “Article 34 SCA establishes a special means of judicial

co-operation between the Court and national courts with the aim of providing the national
courts with the necessary interpretation of elements of EEA law to decide the cases before
them.”22 The Court has also characterised article 34 SCA, “[a]s a means of inter-court
co-operation in caseswhere the interpretation of EEA lawbecomes necessary, this procedure
contributes to the proper functioning of the EEA Agreement to the benefit of individuals
and economic operators.”23 As Skúli Magnússon has also noted, as far as preliminary
judicial acts can be said to have res judicata, the effects of advisory opinions are fully
comparable to preliminary rulings issued by the CJEU.24 An advisory opinion is thus the
vehicle by which the Court gives authoritative interpretations of EEA law as the judicial
institution competent to determine the EEA/EFTA States’ obligations pursuant to EEA
law, and to rule upon those States’ compliance with EEA law, even if an advisory opinion,
as such, is not formally binding. They must, as a matter of principle, be followed.25 It is for
the EFTA Surveillance Authority (hereafter ESA) to ensure that effective compliance with
the Court’s rulings is achieved.26

What law may be interpreted?

On a black letter reading of article 34 SCA it would appear that the Court shall have
jurisdiction to give advisory opinions only on the interpretation of the EEA Agreement,
including itsAnnexes andProtocols.27 However, theCourt has also had occasion to interpret

21 S. Magnússon, ‘The Authority of the EFTA Court’, in C. Baudenbacher (Ed.), The Fundamental Principles
of EEA Law, Cham, Springer, 2017, p. 167.

22 E-11/12, Beatrix Koch, para. 61.
23 EFTA Court, judgment of 12 December 2003, Case E-2/03 Ákæruvaldið (The Public Prosecutor) v Ásgeir

Logi Ásgeirsson, Axel Pétur Ásgeirsson and Helgi Már Reynisson (“Ásgeirsson”), [2003] EFTA Ct. Rep. 185
para. 24.

24 Magnússon, ‘The Authority of the EFTA Court’, 2017, p. 149.
25 Baudenbacher, ‘Reciprocity’, in C. Baudenbacher (Ed.), cit. fn above, p. 68.
26 Ibid. For non-compliance with a judgment of the Court, see EFTA Court, judgment of 19 June 2015, Case

E-19/14, EFTA Surveillance Authority v Norway, [2015] EFTA Ct. Rep. 300. Cf. in the EU, CJEU, judgment
of 4 October 2018, Case C-416/17, European Commission v French Republic, EU:C:2018:811, paras. 105 to
114.

27 While it is slightly beyond the scope of this paper, advisory opinions may potentially be requested on the
basis of new draft treaties negotiated between the UK and the EEA/EFTA States as part of the Brexit process.
See, M.-J. Clifton, ‘The Distinctive Role of the EFTA Court in the European Economic Area’, in A. Bugaeva,
K. Entin (Eds.), International Justice and the Enhancement of Integration Processes, Minsk, Chetyre
Chetverti, 2019, p. 83 (available here: http://courteurasian.org/doc-25143).
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“joint statements concerning the EEA”,28 as well as on the competence of the EEA Joint
Committee to adopt such joint statements.29 In addition, in several cases, the Court has
considered ‘purely internal situations.’ In each case, the Court has held:

that where domestic legislation in regulating purely internal situations, adopts
the same or similar situations as those adopted in EEA law in order to avoid any
distortion of competition, it is in the interest of the EEA to forestall future
differences of interpretation. Provisions or concepts taken from EEA law should
thus be interpreted uniformly, irrespective of the circumstances in which they
are to apply. However, as the jurisdiction of the Court is confined to considering
and interpreting provisions of EEA law only, it is for the national court to assess
the precise scope of that reference to EEA law in national law.30

As an aside, in recent years there have been increasing calls for elements of reform of the
Court including in terms of expanding the Court’s jurisdiction. These suggestions have
touched both on the possibility of docking countries to the EFTA pillar, by extending the
Court’s jurisdiction to non-EEA/EFTAStates,31 andon the possibility of docking agreements
i.e. attaching them to ESA and the Court, by bringing agreements already in force in the
EEA/EFTA States under the purview of the EFTA Court.32 Examples of the latter would

28 EFTACourt, judgment of 14 July 2000, Case E-2/00Allied Colloids andOthers vTheGovernment of Norway,
represented by the Ministry of Local Government and Regional Development, [2000-2001] EFTA Ct. Rep.
35.

29 EFTA Court, judgment of 9 October 2002, Case E-6/01 CIBA Speciality Chemicals Water Treatment Ltd
and Others v The Norwegian State, represented by the Ministry of Labour and Government Administration,
[2002] EFTA Ct. Rep. 281.

30 EFTACourt, judgment of 22November 2012, Case E-17/11Aresbank S.A. v Landsbankinn hf., Fjármálaeftir-
litið and Iceland, [2012] EFTA Ct. Rep. 916, para. 45; EFTA Court, judgment of 22 September 2016, Case
E-29/15 Sorpa bs. v The Competition Authority, [2016] EFTA Ct. Rep. 825 para. 35; and, EFTA Court,
judgment of 22 December 2016, Case E-3/16, Ski Taxi SA, Follo Taxi SA og Ski Follo Taxidrift AS v Staten
v/Konkurransetilsynet, [2016] EFTA Ct. Rep. 1002, para. 27.

31 As regards docking, in particular as regards the United Kingdom, see generally, C. Baudenbacher, ‘How
the EFTA Court works – and why it is an option for post-Brexit Britain’, LSE Brexit Blog, http://
blogs.lse.ac.uk/brexit/2017/08/25/how-the-efta-court-works-and-why-it-is-an-option-for-post-brexit-
britain/, visited 17 October 2019; C. Baudenbacher, ‘After Brexit: Is the EEA an option for the United
Kingdom?’, 42nd Annual Lecture of the Centre for European Law, King’s College London, https://
www.kcl.ac.uk/law/tli/about/Baudenbacher-Kings-College-13-10-16.pdf, visited 17 October 2019, and the
written and oral evidence of Carl Baudenbacher to the Exiting the EU Committee (NEG0014, 8 February
2018, and The Progress of the UK’s Negotiations on EU Withdrawal, HC 372, 7 February 2018) and the
EU Justice Sub-Committee (BED0021 and Brexit: enforcement and dispute resolution, 16 January 2018
available at: http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-
justice-subcommittee/brexit-enforcement-and-dispute-resolution/oral/77242.html, visited 17 October
2019.

32 In terms of the two forms of docking, see M.-J. Clifton, “Applying Competition Law and the View Ahead:
25 Years of the EFTA Court,” in the collected conference papers of the Court of the Eurasian Economic
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include the Dublin and Schengen regimes as proposed by Thérèse Blanchet, Director
General of the Council Legal Service.33 Docking, itself, was originally proposed by the EU
to Switzerland in 2013: the idea being that the EU-Swiss bilateral agreements would be
subject as regards matters arising in Switzerland to the supervision of ESA, and the
jurisdiction of the Court sitting with a Swiss judge.

Both the proposal of docking countries, and the proposal of docking of agreements
would entail significant changes to the composition and remit of the Court including its
advisory opinion jurisdiction. It remains to be seen whether the EEA/EFTA States will
take on board these proposals relating to the future of the Court, whether countries such
as the United Kingdom and Switzerland will seek to dock to the EFTA institutions. It is
plausible given the recent interventions by M. Barnier,34 and Ms. Blanchet, that the EU
would be receptive to such expansions to the EFTA Court’s jurisdiction.

‘A court or tribunal’

The EFTA Court has interpreted the notion of ‘a court or tribunal’ broadly, giving it an
autonomous interpretation,35 and has certainly interpreted the notion more broadly than
the CJEU has interpreted the term in article 267 TFEU.36 The factors the Court considers
when assessing whether a body is qualified to be a court or tribunal “include, in particular,
whether the referring body is established by law, has a permanent existence, exercises
binding jurisdiction, applies the rule of law and is independent, and, as the case may be,
whether its procedure is inter partes and similar to a court procedure.”37

Nevertheless, in Case E-23/13Hellenic CapitalMarket Commission the Court held that:

the purpose of [Article 34 SCA] does not require a strict interpretation of the
terms court and tribunal. The same applies to the question of whether a requesting

Union's conference held in Minsk, 19 and 20 September 2019, "Five Years of the Treaty on the Eurasian
Economic Union: the role of the Court", [2020].

33 Thérèse Blanchet, Director-General of the Legal Service, Legal Counsel of the Council and of the European
Council, gave a Lunchtime Talk at the EFTA Court on 8 October 2019 entitled "Could using the EFTA
pillar help the Schengen Associates deepen their co-operation with the EU in JHA matters?", https://
eftacourt.int/press-publications/lunchtime-talk-with-ms-therese-blanchet/), visited 17 October 2019.

34 European Commission Task Force for the Preparation and Conduct of the Negotiations with the United
Kingdom under Article 50 TEU, ‘Internal EU27 preparatory discussions on the framework for the future
relationship: “Governance”, published on 19 January 2018 on the European Commission’s website https://
ec.europa.eu/commission/publications/slides-governance-0_en, visited 17 October 2019.

35 EFTA Court, judgment of 6 April 2017, Case E-5/16, Norwegian Board of Appeal for Industrial Property
Rights – appeal from the municipality of Oslo (“Municipality of Oslo”), [2017] EFTA Ct. Rep. 52, para. 36.

36 See for example, CJEU, judgment of 27 April 1994 in Case C-393/92, Gemeente Almelo and Others v
Energiebedrijf IJsselmij, EU:C:1994:171, para. 21.

37 Case E-5/16, Municipality of Oslo, para. 38.
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body in a specific case exercises a judicial or an administrative function, in
particular when its decisions are not subject to judicial review. The procedure
under Article 34 SCA is determined on the basis of EEA law. Indeed, the Court
has no competence to interpret national rules. The Court must nevertheless
include national rules in its assessment of the situation. In case of doubt in that
context, it would run counter to the purpose of Article 34 SCA to declare the
reference inadmissible.
When dealing with the applicability of Article 34 SCA, it is incumbent on the
EEA States to take the necessary steps to ensure, within their own territory, that
the provisions of EEA law are implemented into national law in their entirety.
The case pending before the national court concerns a provision of EEA law,
which is based on an allocation of responsibilities and administrative co-operation
between the national authorities of the EEA States. If, under the legal system of
an EEA State, national courts are assigned the task of overseeing such
co-operation, it is imperative in order to ensure the proper functioning of EEA
law that the Court should have an opportunity to address the issues of
interpretation arising out of such proceedings.38

In that case, the Court found the referencemade by the LiechtensteinAdministrative Court
admissible, despite noting that “a rejection by the [Financial Markets Authority] is not
subject to subsequent judicial review. This suggests that the procedure before the
Administrative Court is closer to a judicial than an administrative review.”39

Case E-23/13 Hellenic Capital Market Commission is thus very much in line with the
trend established by the Court in its very first case, E-1/94 Restamark, in which the
Tullilautakunta, an appeal body that appeared to be linked closely to the Finnish customs
administration, was held to constitute a court although no adversarial procedure takes
place before that authority.40 Similarly, the Court has found the following to constitute a
‘court or tribunal’: the Norwegian Marketsradet,41 the Liechtenstein Appeals Commission

38 EFTA Court, judgment of 9 May 2014, Case E-23/13, Hellenic Capital Market Commission (“HCMC”),
[2014] EFTA Ct. Rep. 88, paras. 34 and 35.

39 Ibid., para. 39.
40 EFTACourt, judgment of 16December 1994, Case E-1/94,Ravintoloitsijain LiitonKustannusOyRestamark,

[1994-1995] EFTA Ct. Rep. 15.
41 EFTA Court, judgment of 16 June 1995, Joined Cases E-8/94 and E-9/94, Forbrukerombudet v Mattel

Scandinavia A/S and Lego Norge A/S, [1994-1995] EFTA Ct. Rep. 113, and EFTA Court, judgment of
25 February 2005, Case E-4/04, Pedicel AS v Sosial- og helsedirektoratet, [2005] EFTA Ct. Rep. 1.
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of the FinancialMarket Authority,42 theNorwegianAppeals Board forHealth Personnel,43

theNorwegianBoard ofAppeal for Industrial PropertyRights,44 and theNorwegianAppeals
Board of the Central Taxation Office for Large-Sized Enterprises.45

The Court has yet to consider whether a private arbitration tribunal may request an
advisory opinion. Carl Baudenbacher, the then President of the Court writing
extra-judicially, took the view that as

homogeneity is less far reaching in procedural law than in substantive law and
that the Court is prepared to grant broad access to justice, it is not excluded that
it would accept a reference from a private arbitral tribunal. From a functional
perspective, such tribunals fulfil essentially the same task as State courts. To
exclude such institutions from the right to make a reference jeopardises the
uniform application of European law and the enforcement of the European ordre
public.46

What questions may be referred?

In terms of the ‘more partner-like’ relationship, it is important to note that questions
referred to the EFTA Court ‘enjoy a presumption of relevance.’ The Court considers that:

… it is settled case law that questions on the interpretation of EEA law referred
by a national court, in the factual and legislative context which that court is
responsible for defining and the accuracy of which is not a matter for the Court
to determine, enjoy a presumption of relevance. Accordingly, the Courtmay only
refuse to rule on a question referred by a national court where it is quite obvious

42 EFTA Court, judgment of 27 January 2010, Case E-4/09 Inconsult Anstalt v Finanzmarktaufsicht, [2009-
2010] EFTA Ct. Rep. 86; E-23/13, HCMC; EFTA Court, Judgment of 3 August 2016, Joined Cases E-26/15
and E-27/15, Criminal Proceedings against B and B v Finanzmarktaufsicht, [2016] EFTA Ct. Rep. 740.

43 EFTA Court, judgment of 15 December 2011, Case E-1/11, Norwegian Appeal Board for Health Personnel
– appeal from A, [2011] EFTA Ct. Rep. 484.

44 E-5/16, Municipality of Oslo.
45 EFTA Court, judgment of 9 July 2014, Joined Cases E-3/13 and E-20/13, Fred. Olsen and Others v the Nor-

wegian State (“Fred. Olsen and Others”), [2014] EFTA Ct. Rep. 400.
46 Baudenbacher, ‘The EFTA Court: Its Structure and Tasks’, in C. Baudenbacher (Ed.), cit. fn above; Bauden-

bacher, ‘The Relationship between the EFTA Court and the Court of Justice of the European Union’, in C.
Baudenbacher (Ed.), cit. fn above, p. 154; C. Baudenbacher, ‘Enforcement of EC and EEA Competition
Rules byArbitrationTribunals Inside andOutside the EU’, in C.-D. Ehlermann, I. Atanasiu (Eds.), European
Competition Law Annual 2001: Effective Private Enforcement of EC Antitrust Law, Oxford and Portland,
Hart Publishing, 2003, pp. 339 and 341 et seq; C. Baudenbacher, I. Higgins, ‘Decentralization of EC Com-
petition Law Enforcement and Arbitration’, Columbia Journal of European Law, Vol. 8, No. 1, 2002, pp. 1
et seq.
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that the interpretation of EEA law that is sought bears no relation to the actual
facts of the main action or its purpose, where the problem is hypothetical, or
where the Court does not have before it the factual or legal material necessary
to give a useful answer to the questions submitted to it.47

The ‘presumption of relevance’ of a referring court’s question is rather strong. In Case
E-21/16Nobile the Court held that it was “not quite obvious that the interpretation of EEA
law sought bears no relation to the actual facts of the main action. Furthermore, contrary
to the respondent’s argument, the Court does not find any of the other exceptions to the
presumption of relevance applicable.”48 In addition, the same presumption of relevance
applies in relation to reasoned decisions of national courts as regards the content and scope
of the questions referred.49 To that end, even if in practice the decision to submit a reference
will often be made on an application by one or both parties in the national proceedings,
the co-operation between the Court and the national court is completely independent of
any initiative by the parties.50

A further reference to the Court in the same case may be justified, inter alia, when the
national court encounters difficulties in understanding or applying the judgment, when
it refers a fresh question of law, or when it submits new considerations which might lead
to a different answer to a question submitted earlier. However, it is not permissible to use
the right to refer questions as a means of contesting the validity of the earlier judgment.51

Extent of any obligation to refer

It is clear that the obligation upon lower courts and tribunals to refer questions to the
Court is similar, if not the same, as the equivalent obligation on their counterparts in the
EU. However, the obligation upon courts and tribunals against whose decisions there is
no judicial remedy under national law in the EFTA pillar to refer differs from their
counterparts in the EU. But to what extent?

47 EFTACourt, judgment of 10May 2016, JoinedCases E-15/15 and E-16/15, Franz-Josef Hagedorn vVienna-
Life Lebensversicherung AG and Rainer Armbruster v Swiss Life (Liechtenstein) AG, [2016] EFTA Ct. Rep.
347, para. 26 and case-law cited.

48 EFTA Court, judgment of 27 October 2017, Case E-21/16, Pascal Nobile v DAS Rechtsschutz-Versicherungs
AG, [2017] EFTA Ct Rep. 554, para. 26.

49 EFTA Court, judgment of 25 March 2013, Case E-10/12,Yngvi Harðarson vAskar Capital hf., [2013] EFTA
Ct Rep. 204, paras. 38 and 41, and case-law cited.

50 E-18/11, Irish Bank, paras. 55 and 56.
51 EFTA Court, judgment of 9 October 2002, Case E-6/01 CIBA Speciality Chemicals Water Treatment Ltd

and Others v The Norwegian State, represented by the Ministry of Labour and Government Administration,
[2002] EFTA Ct. Rep. 281, para. 12, and case-law cited.
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In Case E-18/11 Irish Bank the Court recalled that the relationship between the Court
and the national courts of last resort is, in this respect, more partner-like, but

[a]t the same time, courts against whose decisions there is no judicial remedy
under national law will take due account of the fact that they are bound to fulfil
their duty of loyalty under Article 3 EEA. The Court notes in this context that
EFTA citizens and economic operators benefit from the obligation of courts of
the EU Member States against whose decision there is no judicial remedy under
national law to make a reference to the CJEU.52

In other words, the more partner-like relationship comes with certain positive obligations
on both sides. For example, inCase E-18/14Wowair, a request for an accelerated procedure
was made by Reykjavík District Court in a time-sensitive competition case concerning
landing and take-off slot allocation at Keflavík airport in Iceland. In his Order of the
President, which granted the request, the President stated, “[a]s a matter of principle, the
spirit of co-operation between theCourt and the national court speaks in favour of granting
the request.”53 On the other hand, a national court of last resort which fails to live up to
its obligation of loyalty to the EFTA Court divides the homogeneous interpretation of EEA
law, and simultaneously damages the principle of reciprocity on behalf of all EFTA States
towards the EU.54

Naturally, not all cases with EEA law elements need to be referred to the EFTA Court.
In Case E-3/12 Jonsson, which had been referred by the Borgarting Court of Appeal, the
Court introduced its own version of an acte clair doctrine by finding that “it is equally
important that such questions are referred to the Court […] if the legal situation lacks
clarity.” It should be noted that this theory is not limited to courts of last instance. By so
referring, the Court noted, “unnecessary mistakes in the interpretation and application of
EEA law are avoided and the coherence and reciprocity in relation to rights of EEA citizens,
including EFTA nationals, in the EU are ensured.”55

Limit to the right to request an advisory opinion

Before considering the ability of an EFTA State to limit the right to request an advisory
opinion, it is helpful to consider the validity of any request made by a court or tribunal.

52 E-18/11, Irish Bank, paras. 57 and 58.
53 Order of the President of 30 September 2014 in Case E-18/14, Wow air ehf. v The Competition Authority,

Isavia ohf. and Icelandair ehf. (“Wow air”), [2014] EFTA Ct. Rep. 1304, para. 7.
54 Baudenbacher, ‘Reciprocity’, 2017, p. 68.
55 Ibid.
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TheCourt has held that a request submitted pursuant to article 34 SCA, “must, in principle,
be seen as validly brought before it, so long as the request has not been withdrawn from
the court from which it emanates or quashed on an appeal by a superior court.”56

The only EFTA State to have made use of the possibility to limit the right to make a
reference to the supreme courts has been Austria.57 There are no restrictions in either
Liechtenstein orNorway on courts or tribunals to seek an advisory opinion.While Iceland
has not limited the right of lower courts to make a reference to the Court, in accordance
with the Icelandic Act No. 21/1994, a decision of a district court to make a request may
be appealed to the SupremeCourt (and since 1 January 2018 to the newly establishedCourt
of Appeal). The Supreme Court could, and the newly established Court of Appeal can,
alter or amend the questions referred, add or delete questions, or refuse the reference
entirely.58

It was against this background that the Court in Case E-18/11 Irish Bank noted that as
regards a court or tribunal “against whose decisions there is a judicial remedy under
national law, article 34 SCA does not preclude decisions of such a court by which questions
are referred to the Court for an Advisory Opinion from remaining subject to the remedies
normally available under national law.”59

Nevertheless, having recalled that “provisions of the EEA Agreement as well as
procedural provisions of the Surveillance and Court Agreement are to be interpreted in
the light of fundamental rights”60 the Court observed that:

when a court or tribunal against whose decisions there is no judicial remedy
under national law refuses a motion to refer a case to another court, it cannot
be excluded that such a decision may fall foul of the standards of Article 6(1)
ECHR… In particular this may be the case if the decision to refuse is not reasoned
and must therefore be considered arbitrary (compare Ullens de Schooten and
Rezabek v Belgium,Case Nos 3989/07 and 38353/07, judgment of the European
Court of Human Rights of 20 September 2011, paragraphs 59 and 60, and

56 E-3/13 and E-20/13, Fred. Olsen and Others, para. 77.
57 This was heavily criticised by the Austrian Judge on the Court, Kurt Herndl. See K. Herndl, ‘Der EFTA-

Gerichtshof und Österreich – ein Beispiel für nützliche Zusammenarbeit?’, in Þ. Vilhjálmsson, D. Þ.
Björgvinsson (Eds.), Afmælisrit: Þór Vilhjálmsson sjötugur, 9. júní 2000, Reykjavík, Orator, 2000, pp. 247
and 252 et seq.

58 With the establishment of a Court of Appeal by Icelandic Act No. 117/2016, which entered into force on
1 January 2018, the Court of Appeal has taken over the role formerly held by the Supreme Court of Iceland
pursuant to article 1, third paragraph, of the Icelandic Act No. 21/1994. The Court of Appeal’s decision
cannot be appealed to the Supreme Court of Iceland, which, of course, retains its right to request an advisory
opinion. Ó. Í. Hannesson, ‘Advisory Opinions in the EEA: The Icelandic Supreme Court and the EFTA
Court’, European Law Review, Vol. 43, 2018, p. 862.

59 E-18/11, Irish Bank, para. 62.
60 Ibid., para. 63.

520

Michael-James Clifton



case-law cited). These considerations may also apply when a court or tribunal
against whose decisions there is no judicial remedy under national law overrules
a decision of a lower court to refer the case, whether in civil or criminal
proceedings, to another court, or upholds the decision to refer, but nevertheless
decides to amend the questions asked by the lower court.61

It was on that basis that in Case E-18/11 Irish Bank the Court considered the two questions
as amended by the SupremeCourt together with the original first question of the Reykjavík
District Court, and examined the problem raised by the second question of the District
Court.62

Hearings and the ability to intervene or submit observations

Unlike before the CJEU, the Commission, EU Member States, EFTA States, and ESA are
entitled to submit statements of case or written observations in any case before the EFTA
Court in addition to or as an alternative to formally intervening.63 The President of the
Court has held that:

…consideration must be given to the fact that the capability for any EEA State,
ESA, the European Union and its institutions, including the Commission, to
intervene in cases before the Court is of paramount significance for the good
functioning of the EEA Agreement. Not only from a textual, but also from a
teleological and functional perspective, the first paragraph of Article 36 of the
Statute must be construed accordingly.64

The Commission almost invariably submits written and oral observations to the Court in
advisory opinion cases.65

Hearings are held in all advisory opinion cases as a matter of practice. Nevertheless, a
hearing need not be held if a question referred to the Court is ‘manifestly identical’ to one

61 Ibid., para. 64.
62 Ibid., paras. 67 and 70.
63 Pursuant to article 20 EFTACourt Statute, and article 97 RoP. See by contrast, article 23 Statute of the CJEU

where statements of case or written observations can only be made in article 267 TFEU cases. See generally,
M.-J. Clifton, ‘Leave to intervene: a vital hindrance. An evaluation of recent orders on applications for leave
to intervene at the Court of Justice of the European Union and the EFTA Court’, European Law Reporter,
2013, No. 7/8, 235-242, p. 238.

64 Order of the President of the EFTA Court of 23 April 2012 in Case E-16/11 EFTA Surveillance Authority
v Iceland (“Icesave”), [2013] EFTA Ct. Rep. 4 para. 33.

65 The only occasion in which it has formally sought, and been granted, leave to intervene was in Icesave, cited
above.
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previously ruled upon by the Court,66 or should the Court decide otherwise acting on a
report from the Judge-Rapporteur so long as none of those entitled to submit statements
or observations has asked to present oral argument.67

Prior to the hearing, the Judge-Rapporteur’s draft Report for the Hearing will be sent
to the parties, the EEA States, ESA, and the Commission for comment, together with a
translation of the Report in the language of the request.68 The final version of the Report
for the Hearing is published on the date of the hearing.

Duration, costs and legal aid

From the date of receipt of a request for an advisory opinion to theCourt’s judgment being
rendered, including a hearing, takes on average nine months.69 Only one accelerated
advisory opinion case has been heard. That case, from the date of receipt of a request for
an advisory opinion to Court’s judgment being rendered, including a hearing, took slightly
over three months.70

As the procedure before the Court forms a step in the proceedings pending before the
national court, any decision on costs for the parties to those proceedings is a matter for
that court.71 Costs incurred by any of the EEA States, ESA, or the Commission are not
recoverable. In ‘special circumstances’ the Court may grant, by way of legal aid, assistance
for the purpose of facilitating the representation or attendance of a party.72

A comparison with the advisory opinion procedure before the ECtHR

The EuropeanCourt ofHumanRights (hereafter “ECtHR”) has two advisory jurisdictions.
The first, pursuant to Protocol No. 2 to the European Convention on Human Rights
(hereafter: “ECHR”) is limited effectively to procedural questions concerning the
functioning of the ECtHR.73 In 1962, during the negotiations concerning Protocol No. 2
proposals were made for an extended advisory opinion mechanism and preliminary

66 Article 97(3) RoP.
67 Article 97(4), second paragraph, RoP.
68 Article 97(4), third paragraph, RoP.
69 Internal EFTA Court statistics.
70 E-18/14, Wow air. The request was received on 4 September 2014, with a revised request being received on

22 September. The request for an accelerated procedure was granted on 30 September 2014. The hearing
was held on 27 October 2014, and judgment was rendered on 10 December 2014.

71 Article 97(5), RoP.
72 Articles 97(5), second paragraph, and 72 RoP.
73 K. Dzehtsiarou and N. O’Meara, ‘Advisory Jurisdiction and the European Court of Human Rights: a Magic

Bullet for Dialogue and Docket-Control?’, Legal Studies, Vol. 34, No. 3, 2014, p. 446.
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ruling-style mechanism for the Convention system.74 This was rejected, and pursuant to
ProtocolNo. 2 such advisory opinionsmay only be brought at the request of theCommittee
ofMinisters.75 The second is pursuant to (the optional) Protocol No. 16 to the ECHRwhich
entered into force on 12 April 2018. This operates as a referral system between nationally
designated highest courts and tribunals and the ECtHR.76 As of 8 April 2019, twenty-two
States have signed the Protocol and twelve have ratified it.77 The protocol has entered into
force in seven EU Member States.78 Of the EEA/EFTA States, Norway alone has signed
Protocol No. 16, but is yet to ratify it.79 Since Protocol No. 16 entered into force, one
advisory opinion has been delivered,80 and one is pending.81

In brief, pursuant to Protocol No. 16 the nominated highest courts and tribunals of a
High Contracting Party may seek an advisory opinion on questions of principle relating
to the interpretation or application of the rights and freedoms defined in the Convention
or the protocols thereto82 in the context of a case pending before it.83 The requesting court
or tribunal shall give reasons for its request and shall provide the relevant legal and factual
background of the pending case.84

A panel of five judges of the Grand Chamber shall decide whether to accept the request
for an advisory opinion, and give reasons if the request is declined.85 It is for the requesting
court or tribunal to decide whether the domestic proceedings are to be suspended pending
the delivery of the advisory opinion.86 The advisory opinion itself shall be reasoned and
delivered by theGrandChamber.87 Dissenting opinions are permitted.88 These “[a]dvisory

74 Dzehtsiarou andO’Meara, ‘Advisory Jurisdiction and the EuropeanCourt ofHumanRights: aMagic Bullet
for Dialogue and Docket-Control?’, cit. fn above, p. 451, citing Arthur Henry Robertson, Human Rights in
Europe, second edition, Manchester, Manchester University Press, 1977, pp. 226-227.

75 Article 1§1 of Protocol No. 2 ECHR.
76 Article 1§1 of Protocol No. 16 ECHR.
77 ECtHR Press Service, ‘What is an advisory opinion?’ (8 April 2019), https://www.echr.coe.int/Documents/

Press_Q_A_Advisory_opinion_ENG.PDF, visited 23 August 2019.
78 Estonia, Finland, France, Greece, Lithuania, The Netherlands, and Slovenia.
79 Signature: 27 June 2014.
80 ECtHR, Advisory opinion concerning the recognition in domestic law of a legal parent-child relationship

between a child born through a gestational surrogacy arrangement abroad and the intended mother
(“Surrogacy Arrangements”), Request no. P16-2018-001, 10 April 2019.

81 The Constitutional Court of Armenia requested an advisory opinion on 2 September 2019, which was
accepted by a panel of the Grand Chamber on 2 October 2019. The Constitutional Court’s request is related
to an article in Armenia’s Criminal Code which penalises the overthrowing of the Constitutional order.

82 Article 1§1 of Protocol No. 16 ECHR.
83 Article 1§2 of Protocol No. 16 ECHR.
84 Article 1§3 of Protocol No. 16 ECHR.
85 Article 2§1 of Protocol No. 16 ECHR.
86 Guidelines on the implementation of the advisory-opinion procedure introduced by Protocol No. 16 to the

Convention (“Implementation Guidelines”), 18 September 2017, para. 21.
87 Articles 2§2 and 4§1 of Protocol No. 16 ECHR.
88 Article 4§2 of Protocol No. 16 ECHR.
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opinions shall not be binding.”89 The ECtHR has noted that that the non-binding nature
“reflects the majority view of the Court as expressed in its reflection paper […] Firstly, it
is in the nature of a dialogue that it should be for the requesting court to decide on the
effects of the advisory opinion in the domestic proceedings. Secondly… it will be open to
a dissatisfied party to bring an application to Strasbourg once a final decision has been
given at national level.”90

However, the Explanatory Report to Protocol No. 16 notes that

“[a]dvisory opinions under this protocol would have no direct effect on other
later applications. They would, however, form part of the case-law of the Court,
alongside its judgments and decisions. The interpretation of the Convention and
the Protocols thereto contained in such advisory opinions would be analogous
in its effect to the interpretative elements set out by the Court in judgments and
decisions.”91

Thus while not formally binding, it would be anticipated that such advisory opinions
should be considered as having the same interpretative force as the ECtHR’s judgments.
Gerards takes the view that both the ECtHR’s judgments and advisory opinions have res
interpretata.92 However, as regards advisory opinions she contends that the general
interpretations provided will have the force of interpretation and will therefore be de facto
binding on national courts, while the Court’s advice on the specific application to the facts
of the case, in contrast to that in judgments, will be non-binding.93 Judge Sicilianos, as he
then was, wrote extra-judicially in 2014 that despite the non-binding character of the
advisory opinions, “[i]ls auront néanmoin des effets juridiques indéniables non seulement
au sein de la Cour, mais aussi au niveau national et international, en favorisant, à terme,
l’aspect erga omnes de l’interpretation de la Convention.”94

Gragl contends that the then proposed advisory opinion mechanism was inspired to
some extent by the CJEU’s preliminary reference procedure, “even if these models are not

89 Article 5 of Protocol No. 16 ECHR.
90 ECtHR, Opinion on Draft Protocol No. 16 to the Convention extending its competence to give advisory

opinions on the interpretation of the Convention, 6 May 2013, para. 12.
91 Council of Europe, ‘Explanatory Report to the Protocol No. 16’, para. 27.
92 J. Gerards, ‘AdvisoryOpinions, Preliminary Rulings and theNewProtocolNo. 16 to the ECHR’,Maastricht

Journal on European and Comparative Law, Vol. 21, No. 4, 2014, pp. 630-651, at p. 635.
93 Ibid.
94 L.-A. Sicilianos, ‘L’élargissement de la compétence consultative de la Cour européenne des droits de l’homme

– À propos du Protocole n°16 à la Convention européenne des droits de l’homme’, in Revue trimestrielle
des droits de l’homme, Vol. 97, 2014, pp. 9-29, at p. 29.
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strictly comparable”.95 This would appear to echo the Wise Persons’ 2006 Report, which
considered, but rejected, transposing the CJEU’s preliminary reference procedure.96

Respectfully, the author does not agree with this view. The advisory opinion procedure
before the ECtHR appears rather similar to the CJEU’s preliminary reference mechanism
although it is substantially more analogous by design and conception to the advisory
opinion procedure before the EFTA Court. However, it would appear that the procedure
before the EFTA Court does not appear to have been considered during the drafting of
Protocol No. 16. It is interesting to note in that regard that “the Norwegian and Dutch
experts submitted a proposal to extend the [ECtHR’s] jurisdiction to give advisory opinions”
in 2009,97 and drove the discussions.98

In its first advisory opinion pursuant to Protocol No. 16 requested by the French Cour
de Cassation the ECtHR set out with care the purpose of the procedure before that Court:

The Court observes that, as stated in the Preamble to Protocol No. 16, the aim
of the advisory-opinion procedure is to further enhance the interaction between
the Court and national authorities and thereby reinforce implementation of the
Convention, in accordance with the principle of subsidiarity, by allowing the
designated national courts and tribunals to request the Court to give an opinion
on “questions of principle relating to the interpretation or application of the rights
and freedoms defined in the Convention or the protocols thereto” (Article 1 § 1
of Protocol No. 16) arising “in the context of a case pending before [them]” (Article
1 § 2 of Protocol No. 16). The aim of the procedure is not to transfer the dispute
to the Court, but rather to give the requesting court or tribunal guidance on
Convention issues when determining the case before it (see paragraph 11 of the
Explanatory Report). The Court has no jurisdiction either to assess the facts of
a case or to evaluate the merits of the parties’ views on the interpretation of

95 P. Gragl, ‘(Judicial) love is not a one-way street: the EU preliminary reference procedure as a model for
ECtHR advisory opinions under draft Protocol no. 16’, European Law Review, Vol. 38, No. 2, 2013, pp.
229-247, at p. 229.

96 The reasoning of the Wise Persons’ report appears unclear. The Report states that, “the EU system is
unsuitable for transposition to the Council of Europe. The preliminary reference mechanism represents an
alternative model of judicial control established by the Convention, which requires domestic remedies to
be exhausted. The combination of the two systems would create significant legal and practical problems
and would considerably increase the Court’s workload.” ‘Report of the Wise Persons to the Committee of
Ministers’, 15th November 2006, para. 80.

97 Steering Committee for Human Rights, ‘CDDH Final Report on measures requiring amendment of the
European Convention on Human Rights’, 15 February 2012, COE Doc. CDDH(2012)R74 Addendum I, p.
57.

98 Dzehtsiarou and O’Meara, 2014, p. 452. See also the speech of Dean Spielmann, then President of the
ECtHR, at the conference on the long-term future of the European Court of Human Rights, Oslo, April
2014, H/Inf (2014) 1, p. 18, available at: https://rm.coe.int/0900001680695ab0, visited 10 September 2019.
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domestic law in the light of Convention law, or to rule on the outcome of the
proceedings. Its role is limited to furnishing an opinion in relation to the questions
submitted to it. It is for the requesting court or tribunal to resolve the issues raised
by the case and to draw, as appropriate, the conclusions which flow from the
opinion delivered by the Court for the provisions of national law invoked in the
case and for the outcome of the case.
The Court also infers from Article 1 §§ 1 and 2 of Protocol No. 16 that the
opinions it delivers under this Protocolmust be confined to points that are directly
connected to the proceedings pending at domestic level. Their value also lies in
providing the national courts with guidance on questions of principle relating to
the Convention applicable in similar cases.99

The ECtHR continued by setting the context of the request for an advisory opinion before
presenting its own formulation of the questions that it would go on to answer.100 It is
common practice at both the EFTA Court and CJEU to reformulate questions referred,
as it enables the judicial ‘house-style’ to be maintained. The ECtHR concluded by
“stress[ing] that its task is not to reply to all the grounds and arguments submitted to it or
to set out in detail the basis for its reply; under Protocol No. 16, the Court’s role is not to
rule in adversarial proceedings on contentious applications bymeans of a binding judgment
but rather, within as short a time frame as possible, to provide the requesting court or
tribunalwith guidance enabling it to ensure respect forConvention rightswhendetermining
the case before it.”101 The author notes the ECtHR’s emphasis to render its advisory opinion
in ‘as short a time frame as possible,’ as Protocol No. 16 requests are addressed as a ‘matter
of priority.’102 From the date of lodging, the ECtHR’s entire procedure, which the President
of the Grand Chamber decided should be without a hearing,103 took approximately six
months.104 ‘Expedited’ or ‘urgent’ requests for an even more expedient advisory opinion
may also be made.105 This is comparable in duration to advisory opinions before the EFTA
Court as noted above.106

99 Surrogacy Arrangements, paras. 25 and 26.
100 Ibid., paras. 27 to 33.
101 Ibid., para. 34.
102 Rule 41 of the Rules of the ECtHR.
103 Rule 94 para. 6 of the Rules of the ECtHR.
104 The request from the French Cour de Cassation was sent on 12 October 2018. The ECtHR deliberated on

20 March 2019 and delivered its advisory opinion on 10 April 2019.
105 Implementation Guidelines, paras. 15, 29 and 30. See also ‘The Court’s Priority Policy’ with effect from

22 May 2017 setting out the seven categories of priority.
106 Article 34 SCA in operation: Duration.
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European judicial dialogues

With the entry into force of Protocol No. 16, there are now three broadly similar
mechanisms for national courts to refer questions of European law or fundamental rights
to international or supranational courts in Europe. This is not to suggest that these
jurisdictions necessarily overlap or are even contiguous. While these mechanisms facilitate
dialogue between the European courts, the CJEU, EFTA Court, and ECtHR, and their
respective networks of national courts, there are no ‘formal’ institutionalised mechanisms
of judicial dialogue between the three. Indeed, despite the development of the ‘Bosphorus
doctrine,’107 the signature of Protocol No. 16 was one of the main reasons for the CJEU to
find the EU’s draft accession treaty to the ECHR incompatible with EU law in Opinion
2/13.108 The CJEU considered that it may “affect the autonomy and effectiveness of the
preliminary ruling procedure provided for in article 267 TFEU” and in certain
circumstances could create the risk that the preliminary reference mechanism could be
‘circumvented’.109

However, Vice-President Tizzano, writing extra-judicially in 2019 stressed that “despite
the fact that the EU was not and still is not a contracting party to the ECHR, the Court of
Justice has nonetheless considered itself bound by the case-law of the ECtHR, and this
clearly not for reasons of any formal supremacy. The result is that the “horizontal” relations
between the two courts, based on a type of arrangement somewhere between general and
special, have produced results that were globally positive; and, in any case, they have not
caused serious problems.”110

The EFTA Court has long since adopted a similar position, finding that the provisions
of the EEA Agreement are to be interpreted in the light of fundamental rights, and that
the provisions of the ECHR and the ECtHR’s judgments are important sources for
determining the scope of these fundamental rights.111

107 That State action taken in compliance with obligations owing from its membership of an international
organisation to which it has transferred part of its sovereignty is justified as long as the relevant organisation
is considered to protect fundamental rights, as regards both the substantive guarantees offered and the
mechanisms controlling their observance, in a manner which can be considered at least equivalent to that
for which the Convention provides. See ECtHR, Bosphorus Hava Yolları Turizm ve Ticaret Anonim Şirketi
v. Ireland [GC], App. No. 45036/98, ECLI:CE:ECHR:2005:0630JUD004503698, paras. 152-157.

108 CJEU, Opinion 2/13 of 18 December 2014, EU:C:2014:2454, paras. 196 to 200. It is worthy of note that then
President of Chamber Antonio Tizzano was judge rapporteur.

109 CJEU, Opinion 2/13 of 18 December 2014, EU:C:2014:2454, paras. 197 and 198 respectively.
110 A. Tizzano, ‘European Courts and the Protection of Fundamental Rights’, in G. Selvik, M.-J. Clifton, T.

Haas, L. Lourenço and K. Schwiesow (Eds.), The Art of Judicial Reasoning – Festschrift in honour of Pro-
fessor Carl Baudenbacher, Cham, Springer, 2019, p. 26.

111 EFTA Court, judgment of 18 April 2012, Case E-15/10 Posten Norge v ESA, [2012] EFTA Ct. Rep. 246, para.
85, citing E-2/03, Ásgeirsson, para. 23; EFTA Court, judgment of 26 July 2011, Case E-4/11, Arnulf Clauder,
[2011] EFTA Ct. Rep. 216, para. 49. The Court has referred in 17 cases to ECtHR jurisprudence, making
72 references (48 by the Court, and 24 by parties) (Internal statistics, February 2019).
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Naturally, the EFTA Court has a close relationship with the CJEU,112 and while there
is no obligation for the CJEU to follow EFTA Court jurisprudence, Advocate General
Verica Trstenjak has stated that there is in reality a “unique judicial dialogue”113 between
the two Courts. In 2014, the then President of the CJEU, Professor Vassilios Skouris
described the relationship as follows:

The long lasting dialogue between the EFTA Court and the CJEU has allowed
the flow of information in both directions. Ignoring EFTA Court precedents
would simply be incompatible with the overriding objective of the EEAAgreement
which is homogeneity.114

Turning to the ECtHR’s relationship with the EFTA Court, it is notable that the ECtHR
has begun referring to EFTA Court jurisprudence.115 In November 2019, the ECtHR
rendered its first ever decision concerning the Court’s framework and jurisprudence in
Konkurrenten.noAS vNorway (hereinafter “Konkurrenten”).116 A second case is pending.117

Significant development: Konkurrenten.no AS v Norway

Konkurrenten concerned the allegation that Norway was responsible for the applicant
having been refused “access to a court” and a sufficiently reasoned decision under article
6 ECHR when the EFTA Court dismissed its application for annulment of two State aid
decisions taken by ESA.118 The Second Section of the ECtHR dismissed the application as
inadmissible. It is notable that this 7-judge formation included both Vice-President Robert
Spano, sitting as President of Chamber, and Judge Arnfinn Bårdsen, respectively the

112 See generally, Baudenbacher, ‘The Relationship between the EFTA Court and the Court of Justice of the
EuropeanUnion’, in C. Baudenbacher (Ed.), cit. fn above. The EFTACourt is bound by pre-EEAAgreement
signature CJEU case-law, and is to take ‘due account’ of the CJEU’s subsequent case-law where relevant
pursuant to Article 3(2) SCA, and the principles of homogeneity and reciprocity. Article 107 EEA has
remained lettre morte see, Baudenbacher, ‘The EFTA Court: Its Structure and Tasks’, in C. Baudenbacher
(Ed.), cit. fn above, p. 152.

113 CJEU, Opinion of Advocate General Trstenjak in Case C-300/10, Marques Almeidea, EU:C:2012:414 at
fn 25.

114 A. Rosas, A. Batliner, M. Sigurbjörnsson, S. Magnússon, and A. O. Eidesen to part I.B ‘Access to Justice’ in
EFTA Court (Ed.), cit., fn above, p. 12.

115 ECtHR, Guðmundur Andri Ástráðsson v Iceland (“Ástráðsson”), 2019, App. No. 26374/18,
ECLI:CE:ECHR:2019:0312JUD002637418, para. 75.

116 ECtHR,Konkurrenten.noAS vNorway, 2019,App.No. 47341/15, ECLI:CE:ECHR:2019:1105DEC004734115.
117 ECtHR, Norwegian Confederation of Trade Unions (LO) And Norwegian Transport Workers’ Union (NTF)

v Norway lodged on 15 June 2017, App. No. 45487/17.
118 ECtHR, Konkurrenten.no AS v Norway, para. 3.
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ECtHR’s Icelandic and Norwegian members. While Konkurrenten is rather succinct, it is
comprehensive.

Firstly, the ECtHR applied its case-law on theCJEU’s preliminary referencemechanism
to the EFTACourt’s counterpart finding that “an application directed against a Contracting
Statewhich has transferred jurisdiction to an international organisation, andwhich concerns
proceedings for a preliminary ruling by a court of that organisation, may be compatible
ratione personaewith the provisions of the Conventionwhere those proceedings have been
initiated by a court of that State.”119

Secondly, as had long been anticipated,120 the “equivalent protection criterion” was
discussed. The ECtHR raised the “Bosphorus presumption”121 emphasising that:

the basis for the presumption established by Bosphorus is in principle lacking
when it comes to the implementation of EEA law at domestic level within the
framework of the EEAAgreement, due to the specificities of the governing treaties,
compared to those of the EuropeanUnion. For the purpose of the present analysis,
two distinct features need to be specifically highlighted. Firstly, and in contrast
to EU law, there is within the framework of the EEA Agreement itself no direct
effect and no supremacy (contrast Bosphorus Hava Yolları Turizm ve Ticaret
Anonim Şirketi, cited above, § 164). Secondly, and although the EFTA Court
has expressed the view that the provisions of the EEA Agreement “are to be
interpreted in the light of fundamental rights” in order to enhance coherency
between EEA law and EU law (see, inter alia, the EFTA Court’s judgment in its
case E-28/15 Yankuba Jabbi [2016] para. 81), the EEA Agreement does not
include the EU Charter of Fundamental Rights, or any reference whatsoever to
other legal instruments having the same effect, such as the Convention.122

The ECtHR stated that the instant case concerned whether Norway was responsible for
the alleged denial of access to a court. Such a “responsibility will in any event only come
into play if, and to the extent that, the alleged violation can be attributed to a structural

119 Ibid., para. 38.
120 ECtHR, Al-Dulimi and Montana Management INC. v Switzerland, 2016, App. No 5809/08,

ECLI:CE:ECHR:2016:0621JUD000580908, Chamber judgment, paras. 114 to 117; and theGrandChamber’s
judgment, paras. 149 and 153. This is a matter which has long been discussed. See for example, C. Bauden-
bacher, ‘Fundamental rights in EEA law, or, How far from Bosphorus is the European Economic Area
Agreement?,’ in L. Caflisch, J. Callewaert, R. Liddell (Eds.), Liber Amicorum Luzius Wildhaber: Human
Rights - Strasbourg Views /Droits de l’homme - Regards de Strasbourg, Baden-Baden, Nomos, 2007, pp.
59-89, and, D. Þ. Björgvinsson, ‘On the interplay between EC law, EEA law and the European Convention
onHumanRights’, inM. Johansson,N.Wahl,U. Bernitz (Eds.), LiberAmicorum inHonour of SvenNorberg:
a European for all seasons, Bruxelles, Bruylant, 2006, pp. 87-99.

121 Konkurrenten.no AS v Norway, paras. 39, 42, 43, 44 to 49.
122 Ibid., para. 43.
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shortcoming in the procedural guarantees afforded under the organisational and procedural
regime of the EFTA Court, the test being whether the procedural regime is manifestly
deficient when compared with the Convention requirements.”123 This was characterised
as a “strong presumption.”124

The ECtHR took into account inter alia that:

the EFTA Court was set up to operate as a judicial body similar to the CJEU,
and that the essential procedural principles governing the operation of the EFTA
Court were inspired by those of the CJEU, the only starting point can be that
there are no such manifest deficiencies. This is indeed confirmed by specific
provisions in the EEA and [SCA], the EFTA Court’s Rules of Procedure and its
case-law as the parties and the ESA have presented it. In this connection, the
Court notes in particular that the EFTA Court is a body of independent and
impartial judges who deliver reasoned decisions based on proceedings that are
public and adversarial.125

The ECtHR observed that “In the proceedings at issue, the EFTA Court applied the test
for legal standing in the [SCA]. The applicant was fully involved in the EFTA Court
proceedings and had every opportunity to plead the admissibility of its application and to
present that court with evidence to prove that it met the criteria for legal standing.”126 The
test for locus standi referred to is the so-called Plaumann test. Finally, the ECtHR reiterated
that “Article 6 ECHR requires courts to adequately state the reasons onwhich their decisions
are based… In the instant case, the EFTA Court gave detailed reasons as to why the
applicant did not have legal standing in accordance with the applicable rules.”127

Konkurrenten is a landmark decision, andmay be considered to be ratherwarm towards
the Court. It is clear from the decision’s structure that the ECtHR was concerned to ensure
that it did not undermine the EEA’s legal framework in the EFTA pillar. In addition, in
regarding the EFTA Court in a similar, but not the same manner as the CJEU when it
discussed the Bosphorus presumption, the ECtHR’s approach echoes the nature of the
principles of homogeneity and reciprocity.

123 Ibid., para. 44.
124 Ibid., para. 46.
125 Ibid., para. 45.
126 Ibid., para. 46.
127 Ibid., para. 47.
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‘Triangular dialogue’

Recently, Vice-President Tizzano contended that:

a discussion focused on the formal and hierarchical relationship between the
[Court of Justice and ECtHR] runs the risk of creating a vicious circle of
difficulties, of sending discordant or ambiguous messages to the national courts
and, ultimately, of harming citizens’ interests.
I believe, on the contrary, that accession should allow the creation of a dynamic
relationship between the court in Luxembourg and the court in Strasbourg based
on co-operation and complementarity, within an integrated system of protection
of fundamental rights focused on identifying the most appropriate solution for
strengthening a sort of “circular” protection. In other words, the relationship
between these two courts would remain, as has been said with regard to the
relationship between the EU and its Member States, “interactive rather than
hierarchical.128

The circular nature of this relationship reflects the natural ebb and flow of cases in the
interconnected but distinct judicial systems. With the increased dialogue between the
ECtHR and the EFTA Court,129 and in particular given the firm foundations laid down in
Konkurrenten, the ‘triangular dialogue’130 has come into fruition. Given that the three
courts arewell-established, itmay be anticipated that the positive flow of triangular dialogue
will continue, and perhaps accelerate, in amanner analogous to theway inwhich common
law supreme courts refer to one another’s jurisprudence, viewing it not as binding, but as
persuasive.131

128 A. Tizzano, ‘European Courts and the Protection of Fundamental Rights’, 2019, p. 29, referencing N.
MacCormick, Questioning sovereignty, law state and nation in the European commonwealth, Oxford,
Oxford University Press, 1999, p. 118.

129 In terms of both the citation of jurisprudence (Ástráðsson, cited above), and the EFTA Court’s first formal
visit to the ECtHR in February 2019. See: https://eftacourt.int/press-publications/visit-to-the-european-
court-of-human-rights/, visited 16 September 2019.

130 C. Baudenbacher, ‘TheUKAfter Brexit: EEA+/-?Or EEP?’, Speech delivered at theUniversity of Edinburgh
on 30 January 2017, p. 6, (available here https://carlbaudenbacher.com/pdf/CB_Edinburgh_30_1_2017.pdf),
visited 15 October 2019; C. Baudenbacher, Judicial Independence: Memoirs of a European Judge, Cham,
Springer, 2019, p. 299.

131 Clifton, ‘The Distinctive Role of the EFTA Court’, 2019, pp. 79 and 80.
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Conclusions

The advisory opinion procedure before the EFTA Court has formed a key element of the
EEA judicial constitution for 25 years. In that regard, the predicament of the now inquorate
WTO Appellate Body,132 established a year after the EFTA Court, brings into sharp relief
the necessity for the good-functioning of all institutionalised multilateral preferential trade
agreements that their dispute mechanisms are able to function freely, and that cases are
not withheld from their purview. This necessity is paramount not only for the
good-functioning of the individual trade agreement, but also for the stability, and
predictability, of the system of free trade which is a global public good.

While the Court’s advisory opinion procedure is idiosyncratic, it is not unique as a
mechanism to further the correct interpretation, and hence the correct application, of such
law by national courts. There are a number of factors, however, which reveal the distinctive
nature of the Court’s procedure.

First, the Court has recognised through the medium of the formal judicial dialogue
that the relationship between itself and the national courts of last resort is closer, more
partner-like, than the relationship between the CJEU and the national courts of last resort
in EU Member States. This reflects, in part, upon the different levels of integration between
the EU and EEA legal orders. Yet, those national courts of last resort need to take due
account of their own obligation to fulfil their duty of loyalty under article 3 EEA.133 Such
positive obligations on both the Court and the national courts ought to ensure that the
‘flow’ or circulation of cases between them may be different, but ought to be similar to
that in the EU. The advisory opinion procedure is thus not purely optional. The Court’s
rapidity and thoroughness in addressing advisory opinions cases referred to it must be
seen in that light. Second, the ability for EEA States, the EU and its institutions, ESA, and
the Commission to intervene or submit written or oral observations before the Court is
much more flexible and straightforward than the counterpart procedure before the CJEU.

A third element which sets the Court’s advisory opinion procedure apart is the way in
which the Court takes account of both CJEU and ECtHR jurisprudence. This is a
sophisticated exercise which the CJEU, its Advocates-General, and the General Court,
have long recognised by citing the Court’s jurisprudence. The ECtHR too has begun to
cite the Court’s jurisprudence. Moreover, the ECtHR’s Konkurrenten test as to whether
“the procedural regime is manifestly deficient when compared with the Convention
requirements” has laid the formal basis for future engagement.

132 B.J. Murrill, The WTO’s Appellate Body Loses Its Quorum: Is This the Beginning of the End for the “Rules-
Based Trading System”?, Congressional Research Service, 16 December 2019, LSB10385.

133 Irish Bank, paras. 57 and 58.
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Comparing the Court’s advisory opinion procedure and the emergent Protocol No. 16
advisory opinion procedure before the ECtHR, one may observe that there is an apparent
different level of importance attached to the holding of a hearing, at least from the ECtHR’s
first such proceedings.134 Nevertheless, the two systems are substantially, and fundamentally
analogous in terms of their designs and conception. It is notable too that while in neither
system is an advisory opinion formally binding, commentators consider them to have a
similar weight to a judgment. Indeed, as Skúli Magnússon posited, as far as preliminary
judicial acts can be said to have res judicata, the effects of advisory opinions are fully
comparable to preliminary rulings issued by the CJEU.135 In a similar vein, Gerards takes
the view that both the ECtHR’s judgments and advisory opinions have res interpretata.136

While it is too early to say how such a triangular, or circular, dialogue on the European
plane will develop, the initial signs are encouraging. In addition, the twin concepts of
docking of countries, and the docking of existing agreements, reveals potential new areas
of law that the Court may be requested to interpret. Consequently, the Court’s advisory
opinion procedure is sui generis in the truest sense.

As a final comment, the sustained success of the EEA Agreement may only be achieved
if EEA/EFTA and EU nationals and economic operators enjoy, relying upon EEA law, the
same rights in both the EU and EFTA pillars of the EEA, and in so doing those EEA/EFTA
and EU nationals and economic operators enjoy equal access to the courts across the EEA
in order to uphold their rights derived from the EEA Agreement. In that regard, it is
essential that full use is made of the Court’s advisory opinion procedure, that the Court
renders thorough and rapid advisory opinions, and that its judgments are received and
respected by its partners.

134 Such a hearing before the ECtHR would likely add three to four months to the proceedings.
135 Magnússon, ‘The Authority of the EFTA Court’, 2017, p. 149.
136 J. Gerards, ‘AdvisoryOpinions, Preliminary Rulings and theNewProtocolNo. 16 to the ECHR’,Maastricht

Journal on European and Comparative Law, Vol. 21, No. 4, 2014, pp. 630-651, at p. 635.
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