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General update: Bulgaria  
 

Written by: Donka Stoyanova 

Market definition and market power in digital markets 
The Bulgarian Cometition Protection Commission (CPC) has not reviewed new significant cases 

concerning the digital markets and online services. In several merger cases in the media sector the CPC 

has sustained its approach for defining the market power on the basis of (a) ratings/popularity amoing 

end-users and (b) income from advertements. The CPC has not identified a participant on the digital 

maket with significant/dominant market power. 

Vertical restraints and digitisation 
No specific issues have been identified on the digital market. There is no concentration of market power 

by specific platforms (social media, on-line stores, etc.). 

Data and EU competition 
The significance of personal data for delivery of tailored and personalized content, both on social media 

and for on-line services, is growing with fast rates. Most recent approach of ditigal providers is 

intoducing various registration forms for obtaining concent for processing personal data for marketing 

purposes as much as possible. Personal data is significant for digital providers vis-a-vis the end-users 

and services provided to them. There is no concentration of platforms operated by national digital 

providers (similar to the concentration of Facebook, Instagram, WattsUp and Viber), so at this point the 

processing of personal data is not a priority for competitive advantage at platform level. The main 

tendencies on the Bulgarian market follow European/worldwide tendencies. 

 

General update: Belgium 
 

Written by: Joëlle Froidmont 

Market definition and market power in digital markets 
Market definition 

In its recent decisional practice, the BCA has continued to examine the impact of the online activity on 

the delineation of the relevant product markets. 

- In merger control case Boulanger/Krëfel, the BCA has examined the competitive relationships between 

(pure) online and offline retail sales of household electrical products. Although the BCA did not decide 

whether both types of sales should be included in the same relevant market, it nevertheless considered 
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extensively the competitive pressure exerted by online sales in the competitive assessment (BCA’s 

decision of 12 December 2019 in case CONC–C/C–19/0031). 

- In merger control case IPM/EDA-LAH, the BCA has identified the national markets for French-language 

daily paid press and French-language weekly non-specialised paid press, both markets being defined as 

including paper, PDF and online versions (BCA’s decision of 22 December 2020 in case CONC-C/C-

20/0031). 

Market power 

In view of the complexity of the market power assessment in the electronic communications/digital 

field, the BCA has continued its practice of conducting extensive market consultations and requiring raw 

data of different kinds from market participants in order to be able to look beyond (static) market shares 

and market concentration. 

In merger control case Proximus/Mobile Vikings, the BCA has considered that the market shares based 

on existing customers and the HHI index only partially provided a picture of the competitive strength of 

the market participants concerned. The BCA has therefore decided to examine the “gross adds” market 

shares (i.e., market shares calculated on the basis of the number of new customers acquired by each 

operator in a given year) as well as the diversion ratios, in order to identify the contestable customers 

and understand the likely market dynamics in the post-transaction period (BCA’s decision of 31 May 

2021 in case MEDE-C/C-21/0006). 

Vertical restraints and digitisation 
In the antitrust case Newpharma-Pharmasimple/Caudalie, the BCA has made clear that the imposition 

of minimum resale price or territorial restrictions on selective online distributors cannot be justified by 

a concern for brand image protection, even though this concern is likely to justify the imposition of 

qualitative conditions. After acknowledging that there is little guidance with respect to which qualitative 

obligations are compatible with competition law, the BCA has accepted as a mitigating circumstance 

commitments offered by Caudalie to clarify the qualitative conditions to be imposed on (online) 

distributors (BCA’s decision of 6 May 2021 in cases CONC-PK-17/0038 and CONC-PK-18/0001). This 

decision is currently under appeal (case 2021/MR/1). 

Data and EU competition 
In its recent decisional practice, the BCA has continued to examine the competitive relevance of data.  

In the interim measures case Telenet/Proximus-Orange, the BCA has examined – but ultimately rejected 

– Telenet’s argument according to which the envisaged JV between Proximus and Orange would lead 

to an information asymmetry between the participants in the forthcoming mobile spectrum auction 

(BCA’s decisions of 8 January 2020 and 4 March 2020 in case MEDE–V/M–19/0036). 

Algorithmic decision making and EU competition law 
In a resolution, the Belgian Senate has called on the Belgian government to set up – in collaboration 

with the BCA and FPS Economy – a unit to monitor the use and operation of algorithms, artificial 

intelligence and big data on the market. The initiative should contribute to preventing competition law 

infringements (doc nr. 6-498/3 – Session 2018/2019). 

Interplay regulation and EU competition law 
The BCA has continued to cooperate closely with sector specific authorities such as those in the 

electronic communications and media sectors, notably in merger control case Proximus/Mobile Vikings 

(BCA’s decision of 31 May 2021 in case MEDE-C/C-21/0006) and in interim measures case 

Telenet/Proximus-Orange (BCA’s decisions of 8 January 2020 and 4 March 2020 in case MEDE–V/M–



 

4 
 

19/0036). In the latter case, the BCA temporarily suspended the implementation of a Shareholders 

Agreement and RAN (Radio access network) Sharing Agreement concluded by the parties concerned in 

order to allow the electronic communications regulator, BIPT, to further study the amended version of 

said agreements and to communicate its potential objections to the BCA. 

In the long-lasting antitrust case bpost, the Brussels Court of Appeal has referred two questions to the 

ECJ for a preliminary ruling on the application of the ne bis in idem principle enshrined in Article 50 of 

the Charter of Fundamental Rights (Court of Appeal’s judgment of 19 February 2020 in case 

2019/MR/4). Advocate General Bobek has delivered an opinion according to which said principle does 

not preclude the competent competition authority of a Member State from imposing a competition law 

fine where the same person has already been finally acquitted in previous proceedings conducted by 

the national postal regulator for an alleged infringement of postal legislation, provided that, in general, 

the subsequent proceedings are different either as to the identity of the offender, or as to the relevant 

facts, or as to the protected legal interest the safeguarding of which the respective legislative 

instruments at issue in the respective proceedings pursue (AG Bobek’s opinion of 2 September 2021 in 

case C 117/20, bpost/BCA). 

Any other relevant developments that you wish to highlight 
The BCA has again included the “digital economy” as a priority sector in its 2020 and 2021 Priority Notes. 

In its 2021 Priority Note, the BCA has even made the reinforced action against (powerful) digital 

platforms its number one strategic priority. 

 

General update: Czech Republic  
 

Written by: Michal Petr 

Any other relevant developments that you wish to highlight 
In our contribution, we highlighted the CHAPS case as one of only a few decisions of the Czech 

Competition Authority in the area of digital economy. After our report has been submitted, by the 

judgement of 25 November 2020, Ref. No. 30 Af 28/2018, the Regional Court in Brno cancelled the 

Competition Authority¹s decision finding abuse of dominance. It however did so on procedural basis, 

not discussing the merits of the case, so it is very likely that a substantially same decision as described 

in our contribution will be re-adopted. 

 

General update: Denmark 
 

Written by: Pernille Wegener Jessen 

Market definition and market power in digital markets 
The DCCA has recently had a small number of completed and ongoing cases involving digital 

business/online platforms. In these cases, the DCCA accounted for pertinent issues related to digital 

platforms such as the multisided nature of the platforms, zero-pricing on the consumer side as well as 

the implications of multihoming by consumers and advertisers. The Authority applied methodology that 

has become standard practice among competition authorities, and the DCCA did not develop specific 

new methodologies for defining the relevant market or establishing market power in the recent cases. 
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General update: Finland 
 

Written by: Beata Mäihäniemi 

Algorithmic decision making and EU competition law 
The Finnish Competition Authority has produced two papers on the role of algorithms in relation to 

personalised pricing and collusion, please see KKV, Algoritmien aiheuttamat kolluusiotilanteet, Kilpailu- 

ja kuluttajaviraston selvityksiä 1/2021 and KKV, Personoitu hinnoittelu kuluttaja- ja kilpailupolitiikan 

tarkastelussa, Kilpailu- ja kuluttajaviraston selvityksiä 2/2021. Both only available in Finnish. 

Any other relevant developments that you wish to highlight 
Nordic competition authorities have issued a report on ŒDigital platforms and the potential changes to 

competition law at the European level. The view of the Nordic competition authorities¹ See 

https://www.kkv.fi/globalassets/kkv-suomi/julkaisut/pm-yhteisraportit/nordic-report2020-digital-

platforms-and-the-potential-changes-to-competition-law-at-the-europeanlevel.pdf  

Here they stress their support the assessment of new EU regulatory initiatives, such as DMA and DSA, 

however, some comparison of advantages and risks associated with such a regulatory intervention has 

to be ensured. Moreover, there should be more focus on legal certainty as well as predictability. At the 

same time, Nordic competition authorities point out that the application of these new initiatives raises 

a number of procedural and substantive issues such as the legal standard to be adopted, how engaged 

should the companies involved in these proceedings be, as well as relevant national competition 

authorities. They also stress that some kind of guidance on agreements between companies to 

exchange, share and collate data would be in place. In particular, there is a need to assess how to design 

data-sharing remedies. 

 

General update: Greece 
 

Written by: Assimakis P. Komninos 

Update 
Most recently, although there have been no decisions, the Hellenic Competition Commission (“HCC”) 

has been particularly active in conducting sector inquiries that touch upon the digital sector. 

Of most relevance is the HCC’s sector inquiry into e-commerce. According to the HCC, the digital 

environment of e-commerce can promote innovation and facilitate price competition, but can also harm 

consumers, in case algorithms and big data are misused. Artificial intelligence may become a strong tool 

in the hands of cartels, leading to increased market transparency and market surveillance and enabling 

competitors not only to align prices, but also to respond immediately to any deviation from the agreed 

terms by the other cartelists. Further, the HCC is particularly concerned with dominant players (such as 

digital platforms) threatening competition and the consumers’ welfare significantly, inter alia by relying 

on big data, thus possibly facilitating excessive pricing and other exploitative practices. Bearing the 

above in mind, the sector inquiry aims at determining how competition can work in the new digital 

environment. The sector inquiry also explores the use of algorithms by digital retailers and platforms for 

advertising or pricing purposes, including the implementation of personalised pricing systems. It also 

assesses the importance of consumers’ big data for the operation of digital retailers and platforms and 
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investigates practices between competitors in online commerce, as well as the conduct of powerful 

platforms. 

According to the HCC, the final report is expected to be published in December 2021 and will contribute 

significantly to the effort of mapping the e-commerce sector in Greece, while identifying possible anti-

competitive practices that prevent consumers from benefiting from e-commerce to the maximum 

extent possible. In the meantime, the interim report issued in August 2021, includes the results from 

the first phase of the inquiry and analyses thoroughly the current state of the market and its trends. A 

particular focus has been the relationship between retail and wholesale sellers, retailers operating 

online or physically and retailers active in Greece or abroad. As to the co-operation between retailers 

and suppliers or online platforms, the interim report advocates adopting guidelines for enhancing digital 

consumer information and digital business training, in collaboration with institutional, sectoral and 

scientific bodies. 

Of importance is also the sector inquiry on production, distribution and marketing of basic consumer 

goods and in particular food products, as well as cleaning and personal hygiene products, which has 

been completed with the publication of a final report. Although not directly related to the digital sector, 

it still provides insights into how the online commerce has started gaining in popularity during and 

following the COVID-19 pandemic and how personalised offers and pricing, through the utilization of 

new technologies and the collection of data, proves to be a significant aspect of competition among 

supermarket chains. 

Aside from the above two sector inquiries, the HCC is currently conducting a number of other sector 

inquiries, which will touch upon the digital sector. Thus, in March 2020, the HCC launched a sector 

inquiry into financial technology services (FinTech). Among this sector inquiry’s goals are to explore the 

potential of innovative banking products and services, in order to benefit consumers and businesses 

and enable more players to enter into the financial market. The sector inquiry examines how fintech 

might affect or limit competition, with key issues being the interoperability and standardisation of 

technology, in order to avoid entry barriers and market sharing, as well as the need to ensure not only 

access to data by all players, but also the use of this data in a non-exclusionary way. In addition, the 

inquiry focuses inter alia on investigating the use of algorithms for market conduct and pricing. The 

publication of the final report is expected in December 2021. 

Then, in July 2021, the HCC launched a sector inquiry on health services. The sector inquiry takes into 

account the access to patient and/or physician databases as a major aspect of competition in the 

pertinent markets for health services and insurance. In particular, it examines the importance of data in 

the structure and governance of the health services value chain, the growth of personalised medicine 

industry and the competition among MedTech and InsurTech services and ecosystems. The focus on 

health-related data goes beyond the traditional players of healthcare service providers, since such data 

is nowadays sourced through a plethora of channels and utilised by a wide range of players. Thus, the 

sector inquiry focuses on physicians and pharmaceutical companies keeping the patient’s clinical 

history, on internet companies “monitoring” an individual’s lifestyle, on medical device companies and 

e-health apps collecting medical information and on public health authorities and insurance companies 

keeping data on the cost and consumption of medicines and healthcare services.  According to the HCC, 

access to medical data by any of the above could be used as a tool to foreclose competitors, conclude 

exclusive contracts and/or engage in tying or bundling practices in case the data holder leverages its 

power to enhance its position in another market and impose the use of its services. Besides, according 

to the HCC, the use of databases can also function as a tool of exploitation, through personalised or 

discriminatory pricing. The publication of the final report is expected in December 2022. 
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Through these sector inquiries, the HCC has made clear its intentions to investigate the challenges 

emerging in the new digital era and has subsequently taken initiatives for legislative proposals and 

regulatory guidelines. In its latest newsletter, the HCC has confirmed emphatically its intentions and 

declared: 

“In view of the forthcoming legislative developments, both at national and EU level, aimed at radically 

reviewing the application of competition rules in the digital environment - including the amendment of 

Law 3959/2011 (in progress) as well as the European initiatives for the adoption of a regulatory 

framework for digital services (Digital Services Act) and digital markets (Digital Markets Act) – the [HCC] 

has appointed Professor Michalis Iakovidis (London Business School) as Head Advisor to issues of Digital 

Economy, as well as an Advisory Committee of experts from leading international universities, headed 

by Professor Frédéric Jenny, Chairman of the OECD Competition Committee. The HCC aims to participate 

actively in the relevant consultations held within the European Competition Network. To this end, it 

intends to maintain an open communication with representatives of Greek businesses in order to grasp 

the challenges which they face, as well as their understanding of the state of competition in the digital 

environment, in light of the specific characteristics of the Greek economy and the broader goal of this 

digital transformation. […].” 

Finally, this update would not be complete if we did not mention the recent proposal to amend the 

Greek Competition Act, while transposing the ECN+ Directive. 

The proposal was published for consultation in August 2021 and includes a new Article 2a, which is 

reminiscent of Section 19a of the new German Competition Act. The text of this proposed provision is 

as follows: 

“Article 2A 

Abuse of power in an ecosystem of structural importance for competition 

1. The abusive exploitation of the position of power held by a company in an ecosystem of structural 

importance for competition in the Greek territory is prohibited. 

In case the conditions are fulfilled for the application of both the present Article and of Articles 2 of the 

present Act and 102 of the Treaty on the Functioning of the European Union, the latter Articles shall 

apply to the exclusion of the present Article. 

2. In order to control the application of para. 1, the Competition Commission shall take into account the 

business model of the ecosystem in question and the rules governing the relations of the involved parties. 

The Competition Commission shall also take into account sufficiently substantiated objective 

justifications put forward in relation to the practices concerned. 

3.a) "Ecosystem" means: (a) a set of interconnected and substantially interdependent economic activities 

of different undertakings for the purpose of providing products or services affecting the same group of 

users; or (b) a platform linking economic activities of different undertakings for the purpose of providing 

one or more products or services that affect the same users or different groups of business or end users. 

b) "Platform" means an entity that acts either as an intermediary for transactions between 

interdependent end user and business user groups or between interdependent business user groups, or 

as an infrastructure for the development and provision of different but interrelated products and 

services. 

4. An ecosystem is presumed to be structurally relevant to competition when non-access thereto 

significantly affects the effective conduct of the business activities of third parties. In determining the 
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structural importance of an ecosystem for competition, particular consideration shall be given to: (a) its 

economic strength or the significant share of that ecosystem in total turnover, or in the revenue of one 

or more sectors of the Greek economy; (b) its access to significant resources, in particular to a significant 

number of ecosystem-dependent business users in order to connect with end-users or to competitively 

sensitive data and information, (c) the importance of its activities for third-party access to supply markets 

and sales in Greece. 

Notwithstanding the fulfilment of the conditions laid down in the preceding subparagraph, an ecosystem 

shall be presumed to be of no structural importance to competition when, at the same time, there are 

at least four (4) other independent ecosystems operating, which constitute a viable alternative for users. 

5. "Position of power" in an ecosystem is defined as the economic strength of an undertaking, which 

gives it the power to behave to a significant degree independently of its competitors, customers and, in 

general, users of the ecosystem. In order to establish the holding of a position of power by an undertaking 

in an ecosystem, account shall be taken, inter alia, of: (a) its control of the resources and infrastructure 

necessary for the economic activity of other firms; (b) its power to regulate the function of the ecosystem 

and the access to it by third parties; (c) its high bargaining power vis-à-vis business or end-users of the 

ecosystem; (d) the dependence on it by ecosystem users for mediation services, which are necessary for 

accessing product and services markets, and the absence of a corresponding alternative. 

6. For the determination of violations of para. 1, the Competition Commission conducts an investigation 

ex officio. If it finds an infringement, the Competition Commission issues a decision, which is notified to 

the undertaking concerned and which obliges the latter to cease the infringement and to omit it in the 

future. By the same decision, the Competition Commission may call upon the undertaking concerned, 

within sixty (60) days from its notification, to propose measures that it intends to implement, in order to 

comply effectively with the decision of the Competition Commission. 

7. The Competition Commission issues a decision within one hundred and twenty (120) days from the 

notification of the previous decision for the finding of infringement, which makes mandatory the 

measures proposed by the undertaking pursuant to para. 6. 

In the event that it does not consider the proposed measures to be appropriate, the Competition 

Commission may, after hearing the undertaking concerned, impose appropriate and necessary 

behavioural measures for the termination of the infringement, depending on the type and seriousness of 

the latter and on the business model of the ecosystem in question. 

8. The Directorate General of the Competition Commission may initiate a procedure for the verification 

of compliance with the decision of para. 7 and the Competition Commission may issue a decision on 

compliance. 

By the decision of the Competition Commission and if non-compliance is found, the undertaking is obliged 

to cease the non-compliance and to omit it in the future, and a fine may be imposed on it in accordance 

with para. 2 of Article 25B.” 

The proposed provision is quite interesting and invites a few observations:  

(i) the rule is not dependent on dominance, yet requires an undertaking to hold a “position of 

power in an ecosystem”, which is defined as “the economic strength of an undertaking, 

which gives it the power to behave to a significant degree independently of its competitors, 

customers and, in general, users of the ecosystem”;  
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(ii) if the “normal” competition rules on abuse of dominance apply, Article 2A does not apply, 

i.e. there is a rule of precedence;  

(iii) the HCC is required to take into account the “business model of the ecosystem in question 

and the rules governing the relations of the involved parties”, which is a rather welcome rule 

that favourably distinguishes this provision from other inflexible laws, such as the DMA 

Proposal, which does not allow for the taking into account of such parameters; 

(iv) the HCC must “also take into account sufficiently substantiated objective justifications put 

forward in relation to the practices concerned”, i.e. efficiency defences are allowed, like 

Section 19a of the German Competition Act and unlike the DMA Proposal; and 

(v) no complaints are allowed, which means that complainants do not enjoy any formal rights.  

A general observation is that the proposed rule comes closer to the nature of competition law than the 

DMA Proposal or indeed German law, in that it is based on a general clause (like Article 102 TFEU) and 

there is no list of per se prohibitions. That obviously makes the rule both more flexible and more open-

ended, which may make better economic sense but at the same time undermines legal certainty. Still, 

a general clause approach is preferable to the straightjacket of lists of per se prohibitions. 

 

General update: Romania  
 

Written by: Raluca Dinu 

Market definition and market power in digital markets 
National competition law is aligned with the European regulations, both at primary and secondary level, 

the Guidelines on the definition of the relevant market including how to define the relevant market 

according to the product / service market and the geographic market. Moreover, the European 

Commission Notice on the definition of the relevant market is under review, the digitisation being one 

of the topics included in the review . 

In Romania, the e-commerce sector still has the features of a mature national market (both in terms of 

demand and supply) and somewhat isolated, but there is still a potential for opening up and diminishing 

geographical barriers, considering the rise in the level responsiveness and maturity of supply and 

demand. This sector is characterized by: - Low barriers to entry but high barriers to development (to 

become a major player) - There is a dominant retailer that has created a number of competitive 

advantages in terms of exclusive online sales. - There is a tendency to focus on this sector, further 

deepening the gap between major and small players. However, it must be borne in mind that, as the 

Romanian market opens, important foreign players will be able to make their presence felt on the 

domestic market more and there is therefore a prospect of an increase in the competitive pressure on 

the current winners on the domestic market. 

Vertical restraints and digitisation 
The national legislative changes or the changes in the enforcement strategies could be determined by 

the legal developments at the EU level. Under this framework, the European Commission services 

launched the review of the Vertical Block Exemption Regulation which defines certain categories of 

agreements that generally fulfil the conditions of exemption under Article 101(3) of the TFEU, in part by 

using market share criteria. The evaluations, which preceded the impact assessment phases, included 

open public consultations and were concluded with the publication of the Staff Working Documents. 



 

10 
 

These reviews are relevant for the way in which market shares are calculated for online intermediation 

platforms ¬ a topic relevant for the Vertical Block Exemption Regulation and its accompanying 

Guidelines, considering, case by case, the dual role of online platforms, in those cases involving vertical 

integration. 

Data and EU competition 
It is for the digital market players to ensure that compliance with the obligations laid down in the 

General Data Protection Regulation should be done in full compliance with other EU law, such as 

protection of personal data and privacy and competition law. Personal data are collected and processed 

to the extent permitted by Regulation (EU) 2016/679 of the European Parliament and of the Council of 

27 April 2016 on the protection of natural persons with regard to the processing of personal data and 

on the free movement of such data, by the national Law no. 677/2001 on the protection of individuals 

with regard to the processing of personal data and the free circulation of such data, and by the national 

Law no.506/2004 on the processing of personal data and the protection of privacy in the electronic 

communications sector. 

Algorithmic decision making and EU competition law 
The RCC¹s decision making practice could be relevant in this regard. As such, we may indicate on the 

RCC¹s investigation regarding the abuse of a dominant position by Dante International SA on the online 

intermediation services market in Romania, targeted on the discriminatory behavior of Dante in relation 

to retailers of consumer products, who are direct competitors of the company. One of the sensitive 

issues evaluated regarded the listing algorithms, which favoured the products displayed by the 

investigated party. The RCC sanctioned the company Dante International SA with approximately 6.7 

million EUR for abuse of a dominant position in the service intermediation market through online 

marketplace platforms and imposed a series of corrective measures on the company, to restore the 

normal competitive environment and prevent the occurrence of similar facts. More information can be 

found at the following link: https://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf. 

Interplay regulation and EU competition law 
The Digital Markets Act proposed by the European Commission is currently in the process of negotiation 

in the EU legislative process. Against this background, it is to be mentioned that in December 2020, the 

Commission services published the Impact Assessment assessing the possible policy options for the 

Digital Markets Act legislative proposal.[1] The impact assessment describes the growing importance of 

digital services and their providers in today¹s economy and assesses the obstacles that prevent effective 

competition from working in digital markets, including barrier to entry such as network effects, 

switching costs, data dependency, scale and scope economies, behavioural bias and others. Since the 

proposal for a Digital Markets Act is of a regulatory nature, its implementation ¬ if adopted along the 

lines of the proposal ¬ will not involve the definition of the digital markets. That said, the public 

consultations leading to the Digital Markets Act, in particular the one concerning the need for a New 

Competition Tool,[2] may have an indirect informative value for the scope of the current report. 

Moreover, at national level, the P2B regulation (Regulation (EU) 2019/1150 of the European Parliament 

and of the Council of 20 June 2019 on promoting fairness and transparency for business users of online 

intermediation services ) has been enforced in the Romanian law through the adoption of the GEO no. 

23 from 31 March 2021 on promoting fairness and transparency for business users of online 

intermediation services.  

Any other relevant developments that you wish to highlight 
The Romanian competent authorities assume an increasingly active role in the digital markets, both by 

using the tools provided by the national legal framework to investigate the market (eg RCC finalized the 

https://ec.europa.eu/competition/publications/reports/kd0419345enn.pdf
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Big Data study, e-commerce sector investigation was completed in 2018, the collaborative economy 

study was finalised in 2020, sector inquiry report on the 'ride hailing' sector, infringement investigations 

- December 2020- Dante International SA was sanctioned for abuse of a dominant position on the 

market of intermediation services through online marketplace platforms), but also by enforcing new 

competencies regarding digital markets (eg the competition authority assumed responsibility for the 

application of the EU Regulation No. 1150/2019). 

 

General update: United Kingdom  
 

Written by: Andriani Kalintiri and Ryan Stones 

Market definition and market power in digital markets 
In the last two years, the issues of market definition and power in the digital economy have arisen most 

frequently in the context of merger control by the UK Competition and Markets Authority (CMA). Since 

October 2019, the UK Merger Assessment Guidelines have been reformulated and the CMA has 

investigated around 20 anticipated or completed concentrations touching upon the digital economy. 

In March 2021 the CMA published revised Merger Assessment Guidelines. While the substantive legal 

test has not changed, the CMA makes clear that this revision is due to the UK economy undergoing 

significant change since the 2010 guidelines, especially with the impact of digital technology on the sale 

of goods and services (para 1.4). It notes that, while this has ‘not introduced new theories of harm or 

economic principles’, it does require careful consideration to ensure that competition is promoted to 

the benefit of consumers, especially in dynamic markets when potential future competition is key. It 

also recognises how much it has learnt from the Furman and Lear reports (paras 1.5, 1.7-1.8). This is 

reflected at key points throughout the Guidelines: acknowledgement that a harmful lessening of non-

price competition is more important when considering digital content provided for no monetary cost to 

consumers (2.4); privacy, network effects on platforms, advertisement-free content, and innovation as 

important aspects of non-price competition (2.5); references to the Lear Report and key digital economy 

decisions (PayPal/iZettle; Amazon/Deliveroo) when elaborating its approach to establishing the 

counterfactual (Chapter 3); a section dedicated to two-sided platforms which highlights how network 

effects, tipping, and barriers to entry make these mergers generally more problematic (4.21-4.25); 

extensive discussion of how the loss of potential competition, whether future and/or dynamic, can be 

harmful through references to the digital economy (5.13-5.24); online markets providing price 

transparency which strengthens the internal sustainability of coordinated market power (6.17); how 

foreclosure following non-horizontal mergers may take the form of shutting down application 

programming interfaces or limiting access to data (7.13); market power in non-horizontal theories of 

harm deriving from network effects, accumulated data, or integration into wider ecosystems (7.14); the 

importance of scale for conglomerate bundling potentially resulting from network effects and access to 

data (7.33); and network effects and early-mover data accumulation to improve and personalise 

products as a barrier to entry and expansion (8.41).  

The new emphasis in the Merger Assessment Guidelines on aspects of the digital economy should also 

be viewed together with the CMA’s joint statement on merger control issued with the Australian 

Competition and Consumer Commission and the German Bundeskartellamt in April 2021. Alongside 

issues relating to the pandemic, the three authorities have stressed that future uncertainty as to the 

development of dynamic markets should not necessarily lead to unconditional clearance, especially 

when considering the acquisition of potential future competitors by technology companies. The three 
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authorities clearly indicate their unwillingness to simply accept parties’ claims that concentrations will 

lead to efficiencies and synergies without clear, substantial evidence, given the potential harm to 

competition which may ensue. Furthermore, they demonstrate a readiness to require structural 

remedies or prohibit acquisitions outright.  

Putting the CMA’s revised Guidelines and stated aims into practice, four merger investigations in the 

digital economy over the last two years are noteworthy, demonstrating its approach to market 

definition and market power. 

First, the on-going investigation into Facebook/GIPHY. Following unsuccessful clashes with the CMA in 

the Competition Appeal Tribunal and the Court of Appeal over its initial enforcement order of June 2020, 

an investigation was initiated in January 2021 against the completed acquisition by the digital giant of 

the market leader in searchable databases of GIFs (short picture animations) that can be posted on 

social media and messaging platforms. In August 2021 the CMA reached a provisional Phase II 

conclusion that the completed acquisition would substantially lessen competition and recommended 

divestiture of GIPHY. On market definition, the provisional findings include a discussion of the unique 

qualities of GIFs, which the CMA did not consider substitutable with videos or emojis. The CMA’s prior 

Online Platforms and Digital Advertising Market Study formed the basis for establishing Facebook’s 

market power in social media and digital advertising, focusing on barriers to entry occasioned by 

network effects, Facebook’s suite of apps, and status as a necessary trading partner for advertising. 

GIPHY also has been found to enjoy market power due to limited competition from rivals and its 

distinctive features (e.g. content quality, reach through distribution partners). The CMA is provisionally 

concerned about this acquisition for two reasons. First, the loss of potential competition from GIPHY in 

display advertising. While not currently active in digital advertising outside the US, GIPHY had plans to 

monetise through paid alignment services (prominent positioning of advertisers’ GIFs in user searches) 

which the CMA thought had significant potential to generate revenue and could have challenged 

Facebook in both digital advertising and, if acquired by a rival, the social media platform market. Second, 

the CMA considered potential vertical foreclosure through GIPHY no longer being compatible with 

Facebook’s competitors or being offered on worse terms. The CMA believes this is a likely outcome as 

such conduct is thought to be a low-risk and inexpensive strategy for Facebook. In contrast, the CMA at 

Phase I dismissed two other theories of harm: that access to GIPHY’s data would materially increase 

Facebook’s data advantage, increasing barriers to entry for digital advertising; and the loss of potential 

competition from Facebook developing a rival database to GIPHY. The final decision is expected by 1st 

December 2021. 

Second, in June 2021 the CMA accepted undertakings in lieu of a Phase II reference decision in response 

to the Adevinta/eBay merger. This concentration would bring together Shpock, Gumtree, and eBay 

Marketplace, which all provide generalised online classified advertising services in the UK, allowing users 

to list goods for sale. The relevant market was disputed. While the parties agreed that they all competed 

in the market for online classified advertising services on generalist platforms, the CMA considered it 

appropriate to expand the market to include consumer-to-consumer sales on online marketplaces too. 

This was based upon evidence suggesting that the differences between the two forms is narrowing and 

documents indicating that they saw each other as rivals. The CMA did not however include vertical 

classified services because consumers would not use them and Shpock/Gumtree did not seem to view 

them as rivals. The CMA saw the merger to be a significant consolidation of market power, bringing 

together eBay Marketplace (50-60% share), Gumtree (3rd largest) and Shpock (important upstart) which 

would lead to a substantial increment in share and lessening of competitive pressure. Network effects 

would make eBay Marketplace harder to compete against and evidence of multi-homing was limited. 

The CMA found the three to be close competitors, especially as Shpock had pivoted towards being a 
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transactional platform closer to eBay Marketplace. Internal documents also suggested that they 

considered each other close competitors. The only other significant rival was Facebook Marketplace, 

the second largest in the UK, though despite its rapid growth, the CMA was unsure whether this would 

be able to continue, especially as a closed network that was not transactional. Amazon’s business-to-

consumer focus also limited its competitive constraint on the parties. With material influence over all 

three, the CMA was concerned that eBay would discourage Adevinta from making Shpock (through 

expansion and undercutting) and Gumtree (through transactionalisation) compete with eBay 

Marketplace. The parties agreed to divest Shpock and Gumtree. Adevinta found an upfront buyer for 

Shpock which was agreed by the CMA. 

Third, in July 2020 the CMA decided to refer the merger in Taboola/Outbrain to a Phase II investigation 

unless undertakings were offered by the parties. Amongst other markets considered which did not raise 

concerns (outstream video advertising platforms, non-search display advertising platforms), Taboola 

and Outbrain both provide online content recommendations from a database of display adverts on 

websites to external content. These often are alongside pieces on publisher websites, identifying 

external links usually based on personalisation algorithms. The CMA argued that the merged entity 

would have considerable market power owing to a significant market share (80-90% with an increment 

of 30-40%), the parties being each other’s closest rival for publishers based on internal monitoring 

documents and third party responses, and the absence of significant rivals. The CMA highlighted barriers 

to entry owing to exclusivity arrangements with publishers inhibiting switching and strong network 

effects. While the CMA acknowledged that Google was developing a rival service that could enter in a 

timely manner, it thought that the new entrant would not be sufficient as Google’s similar “matched 

content” service only had a 0-5% share, there was potential differentiation between their offerings, and 

internal documents from the parties suggested that they felt able to defend their positions. Following 

the publication of its Phase II Issues Statement, the merger was abandoned in September 2020. 

Fourth, in August 2020 the CMA cleared Amazon’s acquisition of a 16% shareholding in Deliveroo, where 

it considered the competitive implications in the markets for online restaurant delivery and online 

convenience grocery delivery. Initiated in December 2019, Amazon/Deliveroo was complicated by 

myriad factors, not least the pandemic. One constant throughout was the CMA’s finding that although 

Amazon had withdrawn from the online restaurant delivery market in 2018, absent the acquisition of 

material influence over Deliveroo it would have re-entered the UK market, perhaps through expanding 

its Prime service. The more competitive counterfactual of Amazon entering the concentrated restaurant 

delivery market alongside Deliveroo, Just East, and Uber Eats was therefore the analytical comparator 

for the Phase I and final Phase II decisions. In its Phase I referral to further investigation, the CMA was 

concerned that Deliveroo had market power despite Just Eat having twice the market share, owing to 

the latter’s underdeveloped courier service and product differentiation (locations, food offered). 

However at Phase II, the 16% share seems to have swayed the CMA towards unconditional clearance. 

As evidenced by its activities in India, the CMA found it unlikely that the 16% share in Deliveroo would 

disincentivise Amazon from fully re-entering the market and competing aggressively with Deliveroo, 

where losses in Deliveroo dividends would be more than compensated by its own profits from entry. 

Amazon’s 16% shareholding would also not provide the opportunity to weaken Deliveroo against its 

own business due to the majority of other shareholders. In relation to online convenience grocery 

delivery, the CMA did not include supermarket grocery delivery services within the relevant market, 

finding that consumers were willing to pay a premium for groceries arriving within a couple of hours. At 

Phase I it highlighted the need for further investigation on the basis of Amazon and Deliveroo being the 

two strongest players with clear plans to expand towards closer competition and a combined share of 

70-80%. But at Phase II, the panel emphasised the 16% shareholding: Amazon would not be able to 

weaken Deliveroo’s convenience grocery service, nor would it have the incentive to compete less 
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aggressively with Deliveroo as foregone Amazon profits would outweigh dividends from Deliveroo. As a 

result, the acquisition was unconditionally cleared at Phase II. Amazon/Deliveroo is also notable because 

between the Phase I referral and Phase II final decision, the CMA actually published two provisional 

reports. While the second provisional findings in June 2020 closely mirror the final decision, the initial 

April 2020 findings had cleared the acquisition based on Deliveroo being a failing firm in the 

counterfactual. Due to the onset of the pandemic and closure of many restaurants, the CMA accepted 

that Deliveroo would exit the market absent investment from Amazon, with no alternative purchaser 

available, and therefore its exit would be more harmful to competition than Amazon keeping it in 

business. When information came to light of Deliveroo performing better than initially thought, the CMA 

published revised provisional findings. 

Beyond these four key investigations, the CMA initiated two Phase II investigations. In viagogo/Stubhub, 

the CMA secured the sale of Stubhub’s business outside of North America to maintain competition in 

the UK between the two largest online platforms for the sale of secondary events tickets with uncapped 

prices. The anticipated merger in Crowdcube/Seedrs concerning two equity crowd funding platforms, 

connecting small-and-medium-sized enterprises with potential investors, was abandoned by the parties 

following a negative appraisal in the CMA’s Phase II provisional report. In both instances the CMA was 

concerned by strong indirect network effects acting as barriers to entry/expansion, the parties being 

each other’s closest competitor (based on offering, internal monitoring, and third-party responses), 

significant accumulations of market share, and the absence of strong competitive pressure from rivals. 

Finally, the CMA unconditionally cleared at Phase I: Facebook’s acquisition of customer relationship 

management software communicating via a webchat channel which competes with Facebook 

Messenger (Facebook/Kustomer); the merger of two package holiday metasearch websites 

(TravelSupermarket/IceLolly); Uber’s acquisition of a software producer for taxi bookings, dispatch, and 

referrals used by Uber’s rival online taxi platforms (Uber/GPC Software (Autocab)); the acquisition of 

Just Eat by an online food ordering platform no longer operating in the UK (Takeway.com/Just Eat); and 

two investigations into mergers between providers of business intelligence tools utilising significant 

amounts of online data (Google/Looker Data Sciences and Salesforce/Tableau). Generally, these 

clearances were underpinned by limited overlap between the merging parties, strong competition from 

remaining rivals to the merged entity, ease of customer switching, and unpersuasive theories of 

conglomerate harm owing to a lack of ability or incentives to foreclose.  
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Vertical restraints and digitisation 
The CMA is currently reviewing the responses received to its consultation on the future of block 

exemption for vertical agreements in the UK. Following the end of the Brexit transition period, the EU’s 

Vertical Block Exemption Regulation (VBER) was retained in UK law, where agreements meeting the 

requirements of the VBER were exempt from the Chapter I Competition Act 1998 prohibition on 

anticompetitive agreements. This arrangement expires on the 31st May 2022 and the CMA is 

recommending to the UK Government that it be replaced with a UK Vertical Agreements Block 

Exemption Order (“VABEO”). The consultation ran from 17th June to 22nd July 2021. In its consultation 

document, prior engagement with stakeholders stressed to the CMA the importance of block exemption 

for legal certainty, consistency, and reducing the burden on businesses and the CMA, warning against 

fundamental change (or indeed allowing the VBER to lapse without replacement). Instead, the CMA is 

considering a series of tweaks, some of which are in response to the growth of the digital economy. 

First, removing as Article 4 hardcore restrictions dual pricing to distributors for offline/online sales and 

the requirement for overall equivalence between restrictions on online and physical sales within a 

selective distribution network. These had previously been considered indirect restrictions on internet 

sales but the CMA is minded to allow them due to the lower costs for online sales as opposed to bricks-

and-mortar stores. Second, the CMA is considering whether to add wide parity / “most favoured nation” 

clauses as an additional Article 4 hardcore restriction, where the supplier is forbidden from offering a 

better price through any other outlet. This was especially motivated by concerns about online platforms 

using such terms to prevent competition between themselves. It prefers however the terminology of 

“indirect sales channel parity obligations”. Beyond modifications, the CMA is inclined to retain resale 

price maintenance as a hardcore restriction, perhaps with greater guidance on when efficiencies may 

individually exempt such conduct. It also believes that the Article 4(b) inclusion of territorial and 

customer restrictions as hardcore (save for ample exceptions) should also be kept, despite the EU’s 

emphasis here upon the single market: it believes that they are also conducive to consumer choice 

across the UK, promote intra-brand competition, and could raise significant difficulties for Northern 

Ireland under the Protocol. Based on prior stakeholder representations, the CMA also thinks it 

appropriate to maintain the Article 2(4) inclusion of dual distribution agreements within the scope of 

block exemption, especially given how online sales have led to greater sales directly by manufacturers 

who also supply products to rival distributors.  

The CMA envisages producing guidance to accompany the VABEO, equivalent to the EU’s Guidelines on 

Vertical Restraints. The CMA has already indicated that this should include clarifications on agency 

agreements relating to online platforms (eg when platforms determine the price set on other sales 

channels) and the distinction between active and passive online sales for Article 4 territorial/customer 

restrictions. Consultation on this document will occur in late 2021/early 2022, with EU guidance 

remaining relevant until replaced. 
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Turning to enforcement action against vertical restraints in the digital economy, the CMA has continued 

to focus primarily upon resale price maintenance (“RPM”). Since October 2019, infringement decisions 

pursuant to Chapter I of the Competition Act 1998 have included: Digital Pianos, Digital Keyboards and 

Guitars in July 2020 (against Yamaha and GAK, the latter of which was fined £279,000); Electronic Drum 

Sector in July 2020 (fining Roland £4 million, increased to £5million as an unsuccessful appeal to the 

Competition Appeal Tribunal was found to breach the settlement agreement); Synthesizers and Hi-tech 

Equipment in June 2020 (fining Korg £1.5 million); and Guitars in January 2020 (fining Fender £4.5 

million). In all four decisions, the CMA has gone beyond condemning not just manufacturers requiring 

sales to be above a stipulated minimum, but also prohibiting restrictions on online price advertising 

below required levels as de facto RPM. As with its previous practice, the CMA has justified finding RPM 

to be a restriction by object due to it dampening price competition between resellers, whether online 

or in bricks-and-mortar stores, leading to higher prices for consumers.  

In Synthesizers and Hi-tech Equipment and Electronic Drum Sector, the CMA found that manufacturers 

checking compliance of online prices with their requirements had been assisted through the use of 

automated price-monitoring tools. This was also the case for Yamaha in Digital Pianos, Digital Keyboards 

and Guitars, but this decision is notable for being the first UK instance in which the reseller, GAK, was 

fined. While Yamaha benefitted from leniency, the CMA decided that GAK should be punished for using 

similar price-monitoring tools itself to highlight non-compliant rivals to Yamaha, used software to 

automatically incorporate Yamaha’s website prices to its own online store, and continued to engage in 

this conduct after the CMA had sent an advisory letter.  

Given its consistent work against RPM and yet seemingly continuing prevalence, in June 2020 the CMA 

published advice and an open letter to retailers on how to avoid illegality, along with case studies on 

previous decisions. 

Beyond RPM investigations, in November 2020 the CMA also reached an infringement decision against 

ComparetheMarket in Price Comparison Website for the use of wide most-favoured nation (“MFN”) 

clauses. The CMA found that 32 agreements with home insurers, covering 40% of insurance sold 

through such websites, had the effect of reducing competition between price comparison websites, 

restricted the ability of ComparetheMarket’s rivals to expand, and diluted competition between rival 

home insurers on such websites. ComparetheMarket closely monitored compliance with its wide MFN 

clauses, including enforcement against insurers that had agreed promotional lower consumer prices 

with rival price comparison websites in return for reduced commission or more prominent advertising. 

The wide MFN clauses meant that ComparetheMarket also benefitted from any deals negotiated with 

rival websites, preventing them from gaining a competitive advantage, and reducing the incentive for 

insurers to offer reduced prices, ultimately inflating final consumer prices. When ComparetheMarket 

increased its commission, insurers could not reflect this in a higher price on its website and lower prices 

on others, therefore requiring them to absorb the rise or increase their prices on rival websites. 

Furthermore, the CMA found that this lessening of competition amongst the 32 insurers (through eg, 

differential pricing, less incentive to engage in promotional campaigns on comparison websites) also 

dulled pressure on all other insurers. The decision, including a fine of £17.9 million, has been appealed 

to the Competition Appeal Tribunal. BGL, the operator of ComparetheMarket, alleges, amongst other 

grounds, flaws in market definition, effects analysis, and the counterfactual. The hearing is scheduled 

for November 2021. 

This action on MFNs followed CMA investigations into their use in the hotel online booking sector, 

discussed in our initial report. The commitments originally undertaken not to use wide MFN clauses 

expired in July 2020. Nevertheless, Booking.com and Expedia agreed to voluntarily continue abstaining 

from adopting such clauses. 
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Finally, the CMA’s 2017 Sports Equipment prohibition decision was reviewed by the Court of Appeal. 

The Court of Appeal upheld the finding that Ping had restricted competition by object in preventing 

members of its selective distribution network from selling golf clubs online. The Court agreed that this 

characterisation of an internet sales ban was appropriate as it geographically limits the area from which 

customers can buy products, thereby reducing price competition between retailers. 
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Data and EU competition 
The following developments in the last two years are worth noting in relation to data and competition 

law. 

Firstly, in May 2021 the CMA and the Information Commissioner’s Office (ICO) published a joint 

statement on the relationship between competition and data protection in the digital economy. This 

statement, which is the first of its kind globally, sets out the two agencies’ shared views on (a) the 

interactions between competition and data protection in the digital economy, highlighting the synergies 

and potential tensions between these policy areas; (b) how the two organisations are working together 

to maximise regulatory coherence; and (c) next steps to understand and promote outcomes in the 

digital economy that simultaneously promote competition and enhance data protection and privacy 

rights. The CMA and the ICO are cooperating closely in a number of pending investigations, including 

the CMA’s investigation against Facebook’s use of ad data (see below) and the ICO’s investigation into 

real-time bidding in ad tech, which was resumed in January 2021.  

Secondly, since October 2019 the CMA has opened three high-profile investigations into potential 

abuses of dominance by digital platforms.  

Following complaints from interested parties, in January 2021 the CMA opened an investigation into 

Google’s proposals to remove third party cookies and other functionalities from its Chrome browser 

and to replace them with a new set of tools for targeting advertising that would allegedly protect 

consumers’ privacy to a greater extent, a project known as the ‘Privacy Sandbox’. The CMA expressed 

concerns that these changes could undermine the ability of publishers to generate revenue and 

competition in digital advertising, thus entrenching Google’s market power and leading to higher prices 

for consumers who ultimately pay for the cost of advertising. In response to these concerns, in June 

2021 Google offered commitments, which included: (a) involving the CMA and the ICO in the design of 

the changes to avoid distortions to competition and the imposition of unfair terms on Chrome users; 

(b) increased transparency on the changes and their implementation, including the public disclosure of 

the rests of tests of the effectiveness of alternative technologies; (c) substantial limits on how Google 

will use and combine individual user data for the purposes of digital advertising after the removal of 

third-party cookies; (d) a prohibition on discriminating against rivals in favour of Google’s own 

advertising and ad-tech businesses when designing or operating alternatives to third-party cookies; and 

(e) a standstill period of at least 60 days before Google proceeds with the removal of third-party cookies. 

The CMA has notified its intention to accept the proposed commitments and is currently considering 

the feedback that it received to its public consultation, which closed on 8 July 2021.  

Moreover, in June 2021 the CMA opened an investigation into Facebook’s use of ad data. Specifically, 

Facebook collects data from its digital advertising services, which allow other businesses to advertise to 

business users, and from its single sign-on option, Facebook Login, which offers people the ability to 

sign into other websites, apps, and services using their Facebook log-in detail. The CMA is investigating 

whether Facebook has unfairly used the data gained from its advertising and single sign-on to benefit 

its own services, in particular Facebook Marketplace, where users and businesses can put up classified 

ads to sell items, and Facebook Dating, a dating profile service it launched in Europe in 2020, thus gaining 

an unfair advantage over competitors. According to the case timetable, the CMA is due to complete the 

initial investigation by February 2022.  
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For the sake of completeness, it is worth noting a third abuse of dominance investigation opened by the 

CMA in March 2021, this time against Apple, in relation to the terms and conditions for app developers 

to distribute apps through the App Store. This investigation was based on complaints from developers 

that (a) apps to iPhones and iPads can only be distributed via the App Store; (b) that certain developers 

who offer in-app features, add-ons or upgrades are required to use Apple’s payment system, rather 

than an alternative system; and (c) that Apple charges a commission of up to 30% to developers on the 

value of these transactions or any time a consumer buys their app. According to the case timetable, the 

CMA is due to complete the initial investigation by November 2021. 

Data has often been part of the CMA’s analysis of theories of harm occasioned by mergers. Despite 

making a decision to refer on other grounds, in Facebook/GIPHY (discussed in section 1) the CMA 

dismissed at Phase I the theory of harm that access to GIPHY’s data would increase Facebook’s data 

advantage, raising barriers to entry for digital advertising. This was because it did not find the increase 

in data for Facebook to be of material significance and any attempts to gain data from other platforms 

using GIPHY were unlikely to succeed. In its Phase I clearance in Facebook/Kustomer, the CMA also 

thought it unlikely that barriers to entry would be raised by increasing Facebook’s data advantage in 

online display advertising through access to Kustomer’s customer relations management data on users. 

This was because it found that Facebook’s advertising rivals could get access to similar data. Finally in 

Uber/GPC Software (Autocab), the CMA dismissed third party concerns about Uber accessing rivals’ data 

where they used Autocab’s booking, dispatch, and referral technology. If Uber were to use this data to 

compete with other online taxi services through targeted prices and shorter waiting times, there were 

alternative technology providers to which its rivals could turn. 
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Algorithmic decision making and EU competition law 
Following up on its earlier work on Pricing Algorithms in 2018, in January 2021 the CMA launched a new 

programme on Analysing Algorithms with a view to developing its knowledge and helping it to better 

identify and address harm. The programme was launched with the publication of a review paper on 

algorithms and how they can reduce competition and harm consumers and with a Call for Information 

inviting views and evidence on the harms outlined in its research paper and information on specific 

issues with firms that the CMA could examine and consider for future action. The CMA review paper (a) 

considered direct harms to consumers, which often stem from algorithmic personalisation and the 

manipulation of consumer choices; (b) explored how the use of algorithms can exclude competitors and 

reduce competition and outlined the most recent developments in the algorithmic collusion literature; 

(c) summarised techniques that could be used to analyse algorithmic systems and (d) discussed the role 

of regulators to set standards and facilitate better accountability. In May 2021 the CMA published a 

summary of the feedback it received to its consultation. 
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Interplay regulation and EU competition law 
The question of the interplay between regulation and competition law has remained highly prominent 

since October 2019. The following developments are worth noting in particular. These developments 

have occurred within the context of the UK Government’s broader work in a range of areas, including 

the modernisation of the UK’s competition and consumer landscape, its Digital Regulation Plan, its 

National Data Strategy, and its Innovation Strategy. 

Firstly, in January 2020 the CMA published a report reviewing the existing evidence on the impact of 

regulation on competition in the UK and making several recommendations. The report notes that 

evidence from academic literature suggests that (a) on average greater regulation is associated with less 

competition; (b) there is no clear evidence in the literature on the appropriateness of the current overall 

balance between competition and regulation in the UK; (c) much of the harm to competition comes 

from regulation that creates or raises barriers to entry; (d) the proper design of regulation can 

substantially reduce the negative impacts on competition; (e) it is necessary to guard against regulations 

which serve firms with vested interests; and (f) in dynamic markets more flexible forms of regulation 

can reduce the risk of deterring innovation, and therefore harming competition. The report also notes 

that evidence from practice suggests that, while there is already a number of different guidance 

documents available to policy-makers to support them in developing better regulation, there is 

sometimes insufficient analysis of the impact of regulation on competition. On the basis of this evidence, 

the report makes three high-level recommendations: (a) develop regulation that supports innovation 

and disruption; (b) update the guidance for assessing the impact of regulation; and (c) enhance the 

oversight of Regulatory Impact Assessments. This report has informed the CMA’s response to the 

Department for Business, Energy and Industrial Strategy’s public consultation on the ‘Reforming 

Regulation Initiative’, which closed on 11 June 2020. In its response, the CMA recommended that 

policymakers should (a) seek to understand the competitive dynamics of a market when contemplating, 

designing and reviewing regulation; (b) consider more flexible forms of regulation to ensure regulation 

is future-proof, proportionate and not unduly restrictive; (c) ensure the views of small and medium-

sized enterprises are closely considered during the regulatory design and review phase; and (d) seek to 

avoid certain features of regulation that may inhibit competition and (e) it indicated its support for a 

broader approach to evaluating the cost of regulation, which should include the impact on the effective 

functioning of markets. 

Secondly, since October 2019, significant progress has been made on the implementation of several of 

the recommendations in the Furman Report which called for a new pro-competition regime for digital 

markets. Among others, this regime would include the adoption of tailored codes of conduct for firms 

with ‘strategic market status’ and would be operated and enforced by a new dedicated ‘Digital Markets 

Unit’. In March 2020 the Government approved the setup of a Digital Markets Taskforce within the CMA 

to provide advice on how best to implement the recommendations of the Furman Report. In July 2020 

the CMA published the final report of its market study into online platforms and digital advertising and 

recommended that the Government passes legislation to establish a new pro-competition regulatory 

regime. In November 2020 the Government published its response to the CMA’s market study on online 

platforms and digital advertising, indicating its support for a new procompetitive regulatory regime for 

firms with strategic market status and for a Digital Markets Unit within the CMA to be responsible for 

its operation and enforcement. In December 2020 the Digital Markets Taskforce published its advice to 

the Government proposing a detailed three-pillar regime for ‘strategic market status’ firms. According 

to this, a firm will have ‘strategic market status’ where it has substantial and entrenched market power 
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and where the effects of that market power are particularly widespread or significant. Under the 

proposed regime, ‘strategic market status’ firms (a) will be subject to tailored and legally binding codes 

of conduct, which will be designed and overseen by the Digital Markets Unit; (b) may be subject to 

procompetitive interventions, such as interoperability requirements; and (c) will be subject to a special 

merger control regime, which will include an obligation to notify new transactions and to stand still 

pending their approval and a more cautious legal test for their assessment. In April 2021 the new Digital 

Markets Unit was indeed established within the CMA to begin work to operationalise the future 

procompetition regime for digital markets. In July 2021 the Government launched a public consultation 

on a new procompetition regime for digital markets, largely endorsing the framework proposed by the 

Digital Markets Taskforce. The consultation closed on 1 October 2021 and the Government is currently 

analysing the public feedback. On 4 October 2021 the CMA published its response to the consultation, 

expressing its strong support for the government’s proposals and its commitment to providing all 

practical support as the work to develop the regime progresses. 

Thirdly, in July 2020 the CMA, the Information Commissioner’s Office (ICO) and the Office of 

Communications (Ofcom) launched a Digital Regulation Cooperation Forum. The Forum aims to support 

cooperation and coordination between the CMA, the ICO and Ofcom on online regulatory matters, and 

enable coherent, informed and responsive regulation of the UK digital economy. Specifically, the Forum 

has six objectives: (a) collaborate to advance a coherent regulatory approach; (b) inform regulatory 

policy making; (c) enhance regulatory capabilities by pooling knowledge and resources; (d) anticipate 

future developments by developing a shared understanding of emerging digital trends; (e) promote 

innovation by sharing knowledge and experience; and (f) strengthen international engagement with 

regulatory bodies. In March 2021 the Forum published its plan of work for 2021-2022, prioritising three 

areas: (a) responding strategically to industry and technological developments, among others by 

establishing joint strategic projects where cooperation will help provide clarity and regulatory 

coherence, including service design, algorithmic processing, digital advertising technologies and service 

encryption; (b) developing approaches for delivering coherent regulatory outcomes where different 

regulations overlap, such as ICO’s Age Appropriate Design code and Ofcom’s approach to regulating 

video-sharing platforms; and (c) building skills and capabilities by developing practical ways of sharing 

knowledge, expertise, capabilities and resources, for example in AI and data analysis. In May 2021 the 

Forum published its response to the Department of Digital, Culture, Media and Sport (DCMS) on the 

future of the digital regulatory landscape and how to achieve coherence in regulatory approaches across 

digital services, which included a summary of ideas to address barriers to cooperation and measures to 

strengthen digital regulatory cooperation in future.  

Fourthly, in February 2021 the CMA updated its Digital Markets Strategy, which was initially published 

in July 2019, in light of its work in this area and broader developments both within and outside the UK. 

In its revised Strategy, the CMA identifies four strategic aims: (a) using its existing tools to maximum 

effect; (b) building knowledge and capability; (c) establishing the regulatory framework and function; 

and (d) adapting its existing tools. With these strategic aims in mind, it then identifies seven priority 

areas of focus: (a) the work on establishing the proposed procompetition regulatory framework and 

function; (b) the use of the existing competition, consumer and markets regime powers to the maximum 

effect; (c) the work of the Data Technology and Analytics (DaTA) unit; (d) the work of the Digital 

Regulation Cooperation Forum; (e) pursuing and strengthening international cooperation; (f) supporting 

the Government on reform proposals for existing tools; and (g) updating existing CMA guidance, as 

needed. These priorities are also reflected in the CMA’s Annual Plan for 2021/2022, according to which 

the authority will focus on the following four themes: (a) protecting consumers and driving recovery 

during and after the coronavirus pandemic, as well as supporting the UK economy by fostering 

competition to promote innovation, productivity and growth; (b) taking its place as a global competition 
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and consumer protection authority as it assumes new responsibilities after the EU Exit Transition Period; 

(c) fostering effective competition in digital markets; and (d) supporting the transition to a low carbon 

economy. In this context, it is worth noting that in June 2021 the CMA launched a new market study on 

mobile ecosystems, following its market study on online platforms and digital advertising. The statutory 

deadline for a consultation on whether to make a market investigation reference is on 14 December 

2021, while the final report of the market study is due to be published by 14 June 2022. 
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Any other relevant developments that you wish to highlight 
It is also worth noting the following relevant developments since October 2019. 

Firstly, the UK left the European Union on 31 January 2020 and the Transition Period ended on 31 

December 2020. In January 2020 the CMA published guidance on its functions under the Withdrawal 

Agreement, while in December 2020 it published guidance on its functions after the end of the 

Transition Period as well as a summary of the responses it received to its consultation on it. In brief, the 

legal framework in place before Brexit will continue applying to merger and antitrust cases initiated 

before the end of the Transition Period (‘continued competence cases’). Post-transition, the CMA is able 

to investigate a merger that is also being reviewed by the Commission and it may open an antitrust 

investigation applying national competition laws (Chapters I and II of the Competition Act 1998), but not 

Articles 101 and 102 TFEU. The European Commission has retained competence to monitor and enforce 

commitments given or remedies imposed in relation to the UK in EU antitrust and merger cases, 

although this responsibility may be transferred to the CMA by mutual agreement. It is worth noting that 

before the end of the Transition Period, in September 2020, the CMA had provided feedback to the 

European Commission’s consultation on the Digital Services Act and the New Competition Tool. 

Secondly, in February 2020 the UK Government commissioned the CMA to prepare and publish a regular 

state of competition report to raise their collective understanding of the level and nature of competition 

across the UK economy. This first-of-its-kind report was published in November 2020. The CMA based 

its analysis on a range of metrics covering the UK economy, including concentration, indicators of 

dynamic competition, profitability and mark-ups, profit and mark-up resistance, consumer surveys, high 

frequency data on business formation and closure during the pandemic; and data on consumer and 

business experiences during the pandemic. The CMA noted that the evidence for some of these metrics 

is mixed, but overall concluded that competition in the UK may indeed have weakened over the last two 

decades and that this gives sufficient cause for the CMA, regulators and government to remain vigilant 

in protecting and promoting competition. As noted in its recent consultation on Reforming Competition 

and Consumer Policy and in line with the recommendation in John Penrose MP’s report on how the UK’s 

approach to competition and consumer issues could be improved in future, the UK Government intends 

that the CMA produce regular ‘State of Competition’ reports assessing the strength of competition in 
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the UK economy. These reports will provide better evidence to inform the Government’s overall 

competition policy and help shape future action.  

Thirdly, following up on the recommendations in the Furman Report, in Lord Tyrie’s letter to the 

Government and in the Penrose Report, the UK Government recently consulted on a wide range of 

reforms relating to competition and consumer policy. These proposals were at least partly motivated 

by concerns that the current framework is too slow and ineffective to deal with problems in fast-moving 

markets and that these shortcomings will be amplified following Brexit in the light of the anticipated 

increase in the CMA’s workload. Among others, in the sphere of competition policy, the UK government 

is considering (a) playing a more active role in the CMA’s activities by providing more frequent and 

detailed Strategic Steers; (b) expanding the jurisdictional scope of Chapter I and Chapter II of 

Competition Act 1998 so as to ensure that conduct which does not take place within the UK or the abuse 

of a dominant position outside the UK will still be caught by the domestic competition rules where it has 

foreseeable negative effects for UK competition and consumers; (c) facilitating negotiated procedures 

including by streamlining the settlement process and by adopting a new settlement tool (‘Early 

Resolution Agreements’) for Chapter II investigations; (d) strengthening the CMA’s powers to gather 

evidence and to sanction those who do not cooperate with it; and (e) reforming the UK markets regime, 

including granting the CMA the power to adopt interim measures and to accept commitments at any 

stage of a market inquiry. 

Fourthly, in line with its commitment to pursuing and strengthening international cooperation post-

Brexit, in September 2020 the CMA entered into a Multilateral Mutual Assistance and Cooperation 

Framework with the Australian Competition and Consumer Commission (ACCC), the Competition 

Bureau of Canada (CBC), the New Zealand Commerce Commission (NZCC) and the Department of Justice 

(USDOJ) and Federal Trade Commission of the United States of America (USFTC). The Memorandum of 

Understanding sets out rules for the provision of investigative assistance among the participating 

authorities on a reciprocal basis with a view to facilitating the administration and enforcement of their 

competition laws. It is worth noting that, in line with the recommendation in the Penrose Report, in its 

recent consultation on Reforming Competition and Consumer Policy, the UK Government expresses its 

intention to introduce legislation that will provide for clearer and more flexible rules for information 

sharing between the UK’s competition authorities and their overseas counterparts and will introduce 

new investigative assistance powers in civil competition and consumer enforcement investigations to 

allow the UK’s competition authorities to use compulsory information gathering powers to obtain 

information on behalf of overseas authorities.  

Fifthly, the CMA has continued using its consumer enforcement powers to tackle problems in digital 

markets, as the following examples demonstrate. Indeed, following the launch of an investigation into 

online reviews in May 2020, in June 2021 the CMA opened formal enforcement cases against Amazon 

and Google in relation to possible breaches of consumer protection law, having concerns that they have 

not been doing enough to tackle fake reviews on their sites. In January 2020 Facebook and eBay took 

action to address the CMA’s concerns about fake and misleading online reviews being bought and sold 

on their sites. In December 2020, the CMA announced that, following up on work from the International 

Consumer Protection and Enforcement Network (ICPEN) and thanks to its own leading role, along with 

the Dutch and Norwegian competition authorities, Apple added a new section to each app’s product 

page in its App Store containing key information about the data the app collects and an accessible 

summary of the most important information from the privacy policy, to tackle concerns that users were 

not given clear information on how their personal data would be used before choosing an app. In 

October 2020 and in the context of the CMA’s investigation into the disclosure of paid for endorsements 

on social media platforms which was launched in August 2018, Facebook Ireland committed to do more 
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to prevent hidden advertising being posted on Instagram. Last but not least, in August 2020 the CMA 

accepted that the changes that StubHub had implemented in relation to its ticket selling platform were 

adequate to address its concerns that StubHub had been, among others, failing to adequately warn 

people that tickets may not get them into an event, using misleading messages about ticket availability 

and failing to ensure people know exactly where they will sit in a venue. 

Sixthly, in the past two years, there have been a number of private enforcement cases relating to digital 

markets. In July 2021 two collective redress claims were submitted to the Competition Appeal Tribunal 

for damages caused by Google’s and Apple’s illegal conduct in relation to their app stores, i.e. the Play 

Store and the App Store respectively. The claim against Google submits that Google abused its 

dominance by (a) bundling the Play Store with other proprietary apps; (b) imposing a series of 

contractual and technical restrictions that restricted the ability of Android app developers to distribute 

Android apps via distribution channels other than the Play Store; (c) requiring that payments be made 

exclusively through Google’s payments processing system, thus preventing Android App developers 

from utilising other payment processing service providers; and (d) charging excessive and unfair 

commissions in relation to certain in-app purchases. The claim against Apple submits that Apple abused 

its dominance by (a) imposing restrictive terms which require iOS App developers to distribute iOS Apps 

exclusively via the App Store and that all purchases are made using Apple’s in-app payments processing 

system; and (c) by charging excessive and unfair prices in the form of commission of certain in-app 

purchases. It is also worth noting these practices formed part of a claim brought by Epic Games against 

Apple and Google before the Competition Appeal Tribunal, following the initiation of similar proceedings 

in the US. In February 2021 the Competition Appeal Tribunal dismissed Epic Games’ request for 

permission to serve out of jurisdiction in relation to Apple and granted a similar request in relation to 

Google only in part. 
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